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Southern  District  of  New- York,  ss. 

BE  IT  REMEMBERED,  That  on  the  ninth  day  of  October,  A.  D.  1828,  in 

the  fifty-third  year  of  the  Independence   of  the   United    States  of 

(L.  S.)      America,  James  Kent,  of  the  said  district,  has  deposited  in  this 

office  the  title  of  a  Book,  the  right  whereof  he  claims  as  author,  in 

the  words  following,  to  wit: 

"  Commentaries  on  American  Law.    By  James  Kent.    Vol.  III." 

In  conformity  to  an  Act  of  Congress  of  the  United  States,  entitled,  "An  Act  for 
the  encouragement  of  learning,  by  securing  the  copies  of  Maps,  Charts,  and  Books, 
to  the  authors  and  proprietors  of  such  copies,  during  the  time  therein  mentioned." 
And  also  to  an  Act,  entitled,  "An  Act,  supplementary  to  an  Act,  entitled.  An  Act 
for  the  encouragement  of  learning,  by  securing  the  copies  of  Maps,  Charts,  and 
Books,  to  the  authors  and  proprietors  of  such  copies,  during  the  times  therein 
mentioned,  and  extending  the  benefits  thereof  to  the  arts  of  designing,  engraving, 
and  etching  historical  and  other  prints." 

FRED.  J.  BETTS, 
Clerk  of  the  Southern  District  of  New- York. 


Entered  according  to  the  Act  of  Congress,  in  the  year  one  thousand  eight 
hundred  and  thirty-two,  by  James  Kent,  in  the  Clerk's  Office  of  the  District 
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PART  V. 

OF  THE  LAW  CONCERNING  PERSONAL 
PROPERTY. 

(continued  from  the  second  volume.) 


LECTURE  XLIL 

OF    THE    HISTORY   OF    MARITIME    LAW. 

Before  we  enter  more  at  large  upon  the  subject  of 
commercial  and  maritime  law,  it  may  tend  to  facilitate 
and  enlighten  our  inquiries,  if  we  take  a  brief  view  of  the 
origin,  progress,  and  successive  improvements  of  this 
branch  of  legal  learning.  This  will  accordingly  be  at- 
tempted in  the  present  lecture. 

The  marine  law  of  the  United  States  is  the  same  as  the 
marine  law  of  Europe.  It  is  not  the  law  of  a  particular 
country,  but  the  general  law  of  nations  ;  and  Lord  JMans- 
field  applied  to  its  universal  adoption  the  expressive  lan- 
guage of  Cicero,  when  speaking  of  the  eternal  laws  of  jus- 
tice :  Nee  erit  alia  lex  Itomce,  alia  Athcenis  ;  alia  nunc,  aha 
liosthac  ;  sedet  omnes gentes,  et  omni  tempore  una  lexetsempi- 
tertia,  et  immortalis  continehit.^ 

*In  treating  of  this  law,  we  refer  to  its  pacific  cha-  *2 
racter  as  the  law  of  commerce  and  navigation  in  time 


«  Frag,  de  Repui.  lib.  3. 
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of  peace.  The  respective  rights  of  belligerents  and  neutrals 
in  time  of  war  constitute  the  code  of  prize  law,  and  that 
forms  a  distinct  subject  of  inquiry,  \Aliich  has  already  been 
sufficiently  discussed  in  a  former  volume.  When  Lord 
Mansfield  mentioned  the  law-mercliant  as  being  a  branch 
of  public  law,  it  was  because  that  law  did  not  rest  essen- 
tially for  its  character  and  authority  on  the  positive  insti- 
tutions and  local  customs  of  any  particular  countiy,  but 
consisted  of  certain  principles  of  equity  and  usages  of 
trade,  which  general  convenience,  and  a  common  sense 
of  justice  had  established,  to  regulate  the  deahngs  of 
merchants  and  mariners  in  all  the  commercial  countries 
of  the  civihzed  world.^ 

(1 .)    Of  the  maritime  legislation  oftJie  ancients. 

Though  the  marine  law  of  modern  Europe  had  its  foun- 
dations laid  in  the  jurisprudence  of  the  ancients,  there  is 
no  certain  evidence  that  either  the  Phoenicians,  Carthage- 
nians,  or  any  of  the  states  of  Greece,  formed  any  autho- 
ritative digest  of  naval  law.  Those  powers  were  distin- 
guished for  navigation  and  commerce,  and  the  i\.thenians 
in  particular  were  veiy  commercial,  and  the}^  kept  up  a 
busy  intercourse  with  the  Greek  colonies  in  Asia  Minor, 
and  on  the  borders  of  the  Euxine  and  the  Hellespont,  in 
the  islands  of  the  TEgean  sea,  and  in  Sicily  and  Italy. 
They  were  probably  the  greatest  naval  power  in  all  an- 
tiquity. Themistocles  had  the  sagacity  to  discern  the 
wonderful  influence  and  controlling  ascendenc}^  of  naval 
power.  It  is  stated  by  Diodorus  Siculus,  that  he  per- 
suaded the  Athenians  to  build  twenty  new  ships  every 
year.     He  established  the  Piraeus  as  a  great  commercial 


"  The  usa?e  of  merchants  is  alluded  to  in  sacred  writ,  as  early  as  the  time 
of  Abraham,  upwards  of  18 1}0  years  before  the  Christian  era.  He  purchased 
the  cave  of  Machpelah  for  four  hundred  shekels  of  silver  current  money  wiih 
the  merchant-     Gen.  xxiii.  16. 


PPiU 


Lee-  XLIL]       OF  PERSONAL  PROPERTY.  2 

emporium  and  arsenal  for  Athens,  and  the  cultivation  of 
her  naval  superiority  and  gloiy  was  his  favourite  policy  ; 
for  he  held  the  proposition,  which  Pompey  afterwards 
adopted,  that  the  people,  who  were  masters  of  the  sea, 
would  be  masters  of  the  world.''  The  Athenians  en- 
couraged, by  their  laws,  navigation  and  trade  ;  and 
there  *was  a  particular  jurisdiction  at  Athens  for  the  *3 
cognizance  of  contracts,  and  controversies  between 
merchants  and  mariners.  There  were  numerous  laws 
relative  to  the  rights  and  interests  of  merchants,  and  of 
their  navigation  ;  and  in  many  of  them  there  was  an  en- 
deavour to  remove,  as  much  as  possible,  the  process  and 
obstacles  vx"hich  afflicted  the  operations  of  commerce.  In 
a  pleading  of  Demosthenes  against  Lacritus,  we  find  the 
substance  of  a  loan  upon  bottomry,  \A'ith  all  the  provi- 
sions and  perils  appertaining  to  such  a  contract,  carefully 
noted.**  As  a  consequence  of  the  commercial  spirit  and 
enterprise  of  the  Greeks,  their  language  was  spoken 
throughout  all  the  coasts  of  the  Mediterranean  and  Euxine 
seas.  Cicero  was  struck  with  the  comparison  between 
the  narrow  limits  in  \\'hich  the  Latin  lano'uao'e  was  con- 
fined,  and  the  wide  extent  of  the  Grcek.'^  The  univer- 
sality and  stability  of  the  Greek  tongue,  were  owing,  no 
doubt,  in  a  considerable  degree,  to  the  conquests  of 
Alexander,  to  the  loquacity  of  the  Greeks,  and  the  inimi- 
table excellence  of  the  language  itself;  but  it  is  essentially 
to  be  imjDuted  to  the  commercial  genius  of  the  people,  and 
to  the  colonies  and  factories  which  they  established,  and 
the  trade  and  correspondence  which  they  maintained 
throughout  the  then  known  parts  of  the  eastern  world. 


*  Cic.  Epist.  ad  Atticnvu,  lib.  10.  epist.  8. 

''  1  Patterns  Greek  Antiq.  84.  Voyage  du  jeune  Anacharsis,  torn.  v.  ch.  55. 
2  Miff.  Hist.  182 — 185.  The  profession  of  merchandise,  says  Plutarch  in  his 
Life  of  Solon,  was  honourable  in  Greece. 

'  Grceca  Icguntur  in  omnibus  fere  gentibus:  Latina  suisfinibus,  exiguis 
sane,  continentur.     Orat.  pro  Archia  Poeta,  s.  5. 


3  OF  PERSONAL  PROPERTY.  [Part  V. 

The  Rhodians  were  the  earhest  people  that  actually 
created,  digested,  and  promulgated  a  system  of  marine 
law.  Thev  obtained  the  sovereignty  of  the  seas  about 
nine  hundred  years  before  the  Christian  era,  and  were 
celebrated  for  their  naval  power  and  discipline.  Their 
laws  concerning  navigation  were  received  at  Athens,  and 
in  all  the  islands  of  the  ^gean  sea,  and  throughout  the 

coasts  of  the  jMediterranean,  as  part  of  the  law  of  na- 
*4     tions.     Cicero,  who  in  early  life  studied  rhetoric  *at 

Rhodes,  says,"  that  the  power  and  naval  discipline  of 
that  republic  continued  down  Avithin  his  time  of  memory, 
in  vigour  and  with  glory.  We  are  indebted  to  the  Roman 
law  for  all  our  knowledge  of  the  commercial  jurisprudence 
of  the  Rhodians.  Not  only  their  arts  and  dominion  have 
perished,  but  even  their  nautical  laws  and  usages  would 
have  entirely  and  for  ever  disappeared  in  the  wreck  of  na- 
tions, had  it  not  been  for  the  superior  wisdom  of  their 
masters  the  Romans ;  and  one  solitary  title  in  the  pan- 
dects,*^  contains  all  the  fragments  that  have  floated  down 
to  modern  times,  of  their  once  celebrated  maritime  code. 
The  collection  of  laws,  under  the  title  of  Rhodian  laws, 
published  at  Basle,  in  1561,  and  at  Frankfort,  in  1596, 
were  cited  as  genuine  by  such  civilians  as  Cujas,  Gode- 
froi,  Selden,  Vinnius,*^  and  Gravina ;  and  yet  it  has  since 
been  discovered  and  declared  by  equally  learned  jurists, 
as  Bvnkershoeck,*^  Heineccius,*  Emerigon,*'  and  Azuni,^ 


»  Orat.  pro  Lege  Manilia,  rh.  13. 

>>  Dig.  14.  2.     De  Lege  Rhodla  de  Jactu. 

■^  Pecku  Comm.  ad  rem  nauticum  cumnotis  Vinnii.  Lugd.  1647. 

^  Opera,  torn.  2.     De  Lege  Ehodia,  ch.  8. 

«  Hist.  Jur.  Cioilis  Rom.  ac  Germ.  lib.  1.  s.  296. 

f  Train  des  Assurances,  Pref. 

g  Marilime  Law  of  Europe,  vol.  i.  277 — 2D.5,  N.  Y.  Edit.  In  the  note  to 
p.  28G,  William  John?on,  Esq.,  the  learned  translator  of  Azuni,  detects 
many  cross  errors  in  the  protended  collection  of  Rhodian  laws,  contained 
in  the  English  "  complete  body  of  Sea  Laws."  Mr.  Johnson's  opinion  is,  of 
itself,  of  great  authority;  and  his  notes  to  his  translation  of  Azuni,  show  a 
familiar  and  accurate  acquaintance  wth  legal  and  classical  antiquities.     Yet, 
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that  the  collection  of  laws  which  had  been  thus  recog- 
nised as  the  ancient  Rhodian  laws,  (and  of  which 
a  translation  was  given  in  the  collection  *of  sea  laws  *o 
published  at  London  in  the  reign  of  Queen  Anne,) 
are  not  genuine,  but  spurious.  The  emperor  Augustus 
first  gave  a  sanction  to  the  laws  of  the  Rhodians,  as  rqles 
for  decision  in  maritime  cases  at  Rome  ;  and  the  empe- 
ror Antoninus  referred  one  of  his  subjects,  aggrieved  by 
the  plunder  of  his  shipwrecked  property,  to  the  mari- 
time laws  of  Rhodes,  as  being  the  laws  w^hich,  he  said, 
were  the  sovereign  of  the  sea.*  The  Rhodian  laws,  by 
this  authoritative  recognition,  became  rules  of  decision 
in  all  maritime  cases  in  which  they  were  not  contraiy  to 
some  express  provision  of  the  Roman  law.  They  were 
truly,  as  Valin  has  observed,  the  cradle  of  nautical  ju- 
risprudence. 

We  are,  therefore,  to  look  to  the  collections  of  Justi- 
nian, for  all  that  remains  to  us  of  the  commercial  law  of 
the  ancients.  The  Romans  never  digested  any  general 
code  of  maritime  regulations,  notwithstanding  they  were 
pre-eminently  distinguished  for  the  culti^•ation,  method, 
and  system  which  they  gave  to  their  municipal  law. 
The}'  seem  to  have  been  contented  to  adopt  as  their  own 
the  regulations  of  the  republic  ol^  Rhodes.  The  genius 
of  the  Roman  government  was  military,  and  not  com- 
mercial. Mercantile  professions  were  despised,  and 
nothing  was  esteemed  honourable  but  the  plough  and  the 
sw^ord.  They  encouraged  corn  merchants  to  import  pro- 
visions from  Sardinia,  Sicily,  Africa,  and  Spain ;  but 
this  was  necessary  for  the  subsistence  of  the  inhabitants 


notwithstanding  all  the  authority  against  the  authenticity  of  that  collection, 
M.  Bo7dny  Paty,  in  his  Cours  de  Droit  Commo-cial  MaritUne,  torn.  i.  p. 
10 — 21,  does  not  hesitate  to  give  a  succinct  analysis  of  that  collection,  as  con- 
taining at  least  the  sense  and  spirit  of  the  original  laws,  and  as  being  an  expo- 
sition of  the  true  text. 
«  Diff.  14.  2.9.  '  • 
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of  Rome,  as  the  slaves  of  Italy,  (and  who  were  almost 
exclusively  the  cultivators  of  the  soil,)  did  not  afford  a 
sullicient  supply  for  the  city.     The  Romans  prohibited 

commerce  to  persons  of  birth,  rank,  and  fortune  f  and 
*G     no  senator  was  allowed  to  own  a  vessel  larger  *than 

a  boat  sufficient  to  carr}'  his  own  corn  and  fruits.** 
The  navigation  which  the  Romans  cultivated,  was  for 
the  purposes  of  war,  and  not  of  commerce,  except  so  far 
as  was  requisite  for  the  supply  of  the  Roman  market 
with  provisions.*^     This  is  the  reason,  that  amidst  such 


*  Code  4.  63.  3.  The  decree  in  the  code  speaks  rontemptuou-ily  of  commerce, 
and  as  being  fit  onlv  tor  plebeians,  and  not  for  those  who  were  konoriim  luce 
coti.ipiciios,  et  pcitrimovio  di.'iores.  Even  Cicero  retrarded  commerce  as  being 
incoiisijitent  with  the  dignity  of  the  masters  of  the  world:  iiclo  cundvm  popnlum 
Imperatorcm,  et  PortUorcm  esse  ierrarnm.  The  Liicr/i  or  freedmcn  earned 
on  the  lucrative  and  mechanical  trades  and  aits. 

^  Livj,  lib.  21.  ch.  63.  Dig.  50.  .5.  3.  Cicero,  Orat.  in  Verrem,  lib.  5. 
s.  18. 

'=  Huet,  Histoire  du  Com.  et  de  la  Navig.  des  Anclens,  p.  278,  279.  Poly- 
bius  in  his  Gnncrcl  History,  b.  3.  c.  3,  gives  the  substance  of  a  very  remark- 
able commercial  treaty,  between  Rome  and  Cartha^^e,  made  the  very  first  year 
after  the  banishment  rf  the  Tnrqnins.  It  goes  to  prove  that  the  Romans  were 
then  a  great  commercial  pt'opie.  I'olybius  says  he  translated  it  from  the  oi-iginal 
brazen  tables  existing  in  the  capitol  in  the  apartment  of  the  jtdiles,  and  in  a 
language  so  very  obsolete  as  to  be  difficult  of  interpretation.  By  that  treaty, 
neither  the  Romans  nor  their  allies  were  to  ^ali  beyond  the  fair  promontory  which 
forms  the  eastern  boui.dary  of  the  Gulf  of  Carthage.  If  forced  beyond  it,  they 
were  not  allowed  to  take  or  purchase  any  thing,  except  necessaries  for  refitting 
their  vessels,  and  for  sacrifice,  and  they  were  to  depart  within  five  days.  The 
object  of  this  provision,  was  to  exclude  the  Romans  and  their  allies  from  trading 
with  Egypt  a;;d  the  countries  on  the  lesser  Syrtis.  But  the  Roman  merchants 
were  to  hav3  free  access  to  Sardinia,  Sicily,  Carthage,  and  the  western  coast  of 
Africa,  and  to  pay  no  customs,  but  only  the  usual  fees  to  the  scnbe  and  crier. 
The  sale  of  their  cargoes  was  to  be  effected  by  public  auction,  and  the  public 
faith  of  Carthage  was  pledged  to  the  foreign  merchant  for  his  payment  of  the 
amount  of  such  sales.  The  Carthagenians  engage,  on  their  part,  not  to  ofl'er 
any  injury  to  the  Roman  allies  in  Italy,  nor  build  any  fortresses  in  the  Latin  ter- 
ritory. This  treaty,  as  Niebuhr  saga^^iously  observes,  (^History  of  Rome,  \o\.\. 
438,)  divulges  the  fact  of  the  commercial  greatness  of  Rome  before  the  ex]>ulsion 
of  Tarquin ;  but  the  liberal  and  enlarged  spirit  of  commerce  which  inspired  the 
Romans  under  their  kings,  was  soon  after  lost  in  the  passion  for  war  and 
conquest.  Mr.  Hooke,  m  his  "dissertation  on  the  credibility  of  the  Histoiy  of 
the  first  five  hundred  years  of  Rome,"  very  plausibly  suggests  that  I'olybius  was 
probably  mistaken  in  the  date  of  this  commercial  treaty  with  Carthage,  and  that 
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a  vast  collection  of  wise  regulations  as  are  embodied  in 
the  Roman  law,  aflfecting  almost  every  interest  and  rela- 
tion in  human  life,  we  meet  with  only  a  few  brief  and 
borrowed  details  on  the  interesting  subject  of  mari- 
time affairs.  But  those  titles  atone  for  *their  brevity,  *7 
by  their  excellent  sense  and  practical  wisdom.  They 
contain  the  elements  of  those  very  rules  which  have  re- 
ceived the  greatest  expansion  and  improvement  in  the 
maritime  codes  of  modern  nations.  Whatever  came  from 
the  pens  of  such  sages  as  Papinian,  Paul,  Julian,  Labeo, 
Ulpian,  and  Scaevola,  carried  with  it  demonstrative  proofs 
of  the  wisdom  of  their  philosophy,  and  the  elegance  of 
their  taste.* 


it  was  made  after  the  jear  415,  instead  of  the  year  244  A.  U.  B.  But  as  both 
Niebuhr  and  Mifford  {Hist,  of  Greece,  vol.  ii.  151,)  and  Heeren,  in  his  Re- 
flections, &c.,  vol.  i.  48-3,  assume  the  antiquity  of  the  treaty  as  stated  by  Folybius 
to  be  correct,  no  higher  modem  authority  for  that  point  can  be  produced.  There 
was  a  second  commercial  treaty  between  Rome  and  Carthage  161  years  after  the 
other,  and  which  is  also  mentioned  by  Folybius,  and  it  contains  cautionary  re- 
strictions, and  some  fair  and  liberal  terms  of  commerce  between  those  two  great 
rival  republics. 

*  It  may  be  useful  to  cast  the  eye  for  a  moment  over  the  most  material  prin- 
ciples and  provisions  in  the  Roman  law,  relative  to  maritime  rights. 

The  title  Nantce,  Caiipones,  Stabularii,  ut  recepfa  resti'uanf,  {Dig.  4.  9.) 
related  to  the  responsibility  of  mariners,  inn,  and  stable  keepers ;  and  we  meet 
here  with  the  principle  which  pervades  the  maritime  law  of  all  modern  nations, 
for  it  has  been  as  generally  adopted,  and  as  widely  ditfused,  as  the  Roman  law. 
Masters  of  vessels  were  held  responsible,  as  common  carriers,  for  every  loss  hap- 
pening to  property  confided  to  them,  thouijh  the  loss  happened  without  their 
fault,  unless  it  proceeded  from  some  peril  of  the  sea,  or  inevitable  accident ;  nisi 
si  quid  damno  faiali  contingif,  vel  vis  major  configerit.  Ulpian  placed  the 
rule  on  the  ground  of  public  policy,  as  it  was  necessary  to  confide  largely  in  the 
honesty  of  such  people,  who  have  uncommon  opportunity  to  commit  secret  and 
impenetrable  frauds.  The  master  was  responsible  for  the  acts  of  his  seamen, 
and  each  joint  owner  of  the  vessel  was  answ(>rable  in  proportion  to  his  interest. 

The  title  Furii  adversus  Nnutas,  Canpones,  Stnbularios,  {Dig.  47.  5.)  re- 
lated to  the  same  subject,  and  the  owner  and  master  were  therein  held  answerable 
for  thefts  committed  by  any  person  employed  under  them  in  the  ship.  But  the 
law  distinETuished  between  thefts  by  mariners  and  by  passengers,  and  the  master 
was  not  liable  for  thefts  by  the  latter. 

The  title  De  Exercitoria  actione  {Dig.  14.  1.)  treated  of  the  responsibility 
of  ship  owners  for  the  acts  of  the  master.  This,  said  Ulpian,  was  a  very  reason- 
able and  useful  pro^■isio^,  for  as  the  shipper  was  obliged  to  deal  with  masters  of 
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(2.)    Of  the  maritime  legislation  of  the  middle  ages. 

Upon  the  revival  of  commerce,  after  the  destruction 
of  the  Western  empire  of  the  Romans,  maritime  rules 
became  necessary.     The  earhest  code  of  modern  sea 


vessels,  it  was  right  that  the  owner,  who  appointed  the  master,  and  held  him  out 
to  the  world  as  an  ag^ent  worthy  of  confidence,  should  be  bound  by  his  acts.  This 
responsibihty  extended  to  every  thing  that  the  master  did  in  pursuance  of  his 
power  and  duty  as  master.  It  extended  to  his  contracts  for  wages,  provisions, 
and  repairs  for  the  ship,  and  for  the  loan  of  money  for  the  use  of  the  ship.  The 
owner  was  not  responsible,  except  for  acts  done  by  the  master  in  his  character  of 
master;  but  if  he  took  up  money  for  the  use  of  the  ship,  and  afterwards  con- 
verted it  to  his  own  use,  the  owner  was  bound  to  respond,  for  he  first  gave  credit 
to  the  master.  A  case  of  necessity  for  the  money  must  have  existed ;  and  in 
that  case  only,  the  power  to  boiTOw  came  within  the  master's  general  authority. 
The  lender  was  obliged  to  make  out,  at  his  peril,  the  existence  of  such  necessity ; 
and  then  he  was  entitled  to  recover  of  the  owner,  without  being  obliged  to  prove 
the  actual  application  of  the  money  to  the  purposes  of  the  voyage.  So,  if  the 
master  went  beyond  his  ordinary  powers,  as  for  instance,  if  he  was  appointed 
to  a  vessel  employed  to  carry  goods  of  a  particular  description,  as  hemp  or  vege- 
tables, and  he  took  on  board  shafts  of  granite  or  marble,  the  owner  was  not 
answerable  for  his  acts  ;  for  there  were  vessels  destined  on  pui-pose  to  carry  such 
articles,  and  others  to  carry  passengers,  and  some  to  navigate  on  rivers,  and 
others  to  go  to  sea.  If  several  owners  were  concerned  in  the  appointment  of  the 
master,  they  were  each  responsible  in  solido,  for  his  contracts. 

The  title  Dc  Lege  Rhodia  de  Jactv.  {Dig.  14.  2.)  is  the  celebrated  fragment 
of  the  Rhodian  law  on  the  subject  of  jettison. 

It  was  ordained,  that  if  goods  were  thrown  overboard,  or  a  mast  cut  away  in  a 
storm,  or  other  common  danger,  to  lighten  and  save  the  vessel,  and  the  vessel  be 
saved  by  reason  of  the  sacrifice,  all  concerned  must  contribute  to  bear  the  loss,  as 
it  was  incurred  voluntarily  for  the  good  of  all,  and  it  was  extremely  equitable 
that  all  should  ratably  bear  the  burden  according  to  the  value  of  their  property. 
There  were  some  reasonable  Umitations  to  the  rule.  It  did  not  apply  to  the 
persons  of  the  free  passengers  on  board,  for  the  body  of  a  freeman  was  said  not 
to  be  susceptible  of  valuation  ;  and  it  did  not  apply  to  the  pro\Tisions  which  were 
used  in  common.  The  goods  sacrificed  were  to  be  estimated  at  their  actual 
value,  and  not  at  the  anticipated  profit ;  but  the  goods  saved  were  to  be  estimated 
for  the  sake  of  contribution,  not  at  the  price  for  which  they  were  bought,  but  at 
that  for  which  they  might  sell. 

The  title  De  Nautico  Fanore,  (Dig.  22.  2.  Code  4.  33.)  regulated  maritime 
loans.  The  lender  was  allowed  to  take  extraordinary  interest,  because  he  staked 
his  principal  on  the  success  of  the  voyage  and  the  safety  of  the  vessel,  and  took  as 
his  security  a  pledge  of  the  ship  or  cargo.  The  maritime  interest  ceased  upon 
the  arrival  of  the  vessel ;  and  if  she  was  lost  by  reason  of  seizure,  for  ha\-ing 
contraband  goods  of  the  debtor  on  board,  the  lender  was  still  entitled  to  his  prin- 
cipal and  interest,  because  the  loss  arose  from  the  fault  of  the  debtor. 

The  title  De  Incendio,  Rvina,  navfragio,  Rate,  nave  expvgnata,  {Dig.  47. 
9.)  related  to  the  plunder  of  vessels  in  distress;  and  it  did  great  honour  to  the 
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laws  was  compiled  *for  the  free  and  trading  republic  of 
Amalphi,  in  Italy,  about  the  time  of  the  first  crusade, 
towards  the  end  of  the  eleventh  century.  This  compi- 
lation, which  has  been  known  by  the  name  of  the  Amal- 
phitan  Table,  superseded  the  ancient  laws ;  and  its 
authority  and  equity  were  acknowledged  by  all  the 
states  of  Italy,  though  the  whole  work  has  now  passed 
into  irretrievable  oblivion.^  Other  states  and  cities 
began  to  form  *collections  of  maritime  law  ;  and  a  *10 
compilation  of  the  usages  and  laws  of  the  Mediter- 
ranean powers  was  made  and  published,  under  the  title 
of  the  Consoluto  del  mare.  This  commercial  code  is  said 
to  have  been  digested  at  Barcelona,  in  the  Catalan  tongue, 
during  the  middle  ages,  by  order  of  the  kings  of  Arragon. 
The  Spaniards  vindicate  the  claim  of  their  countiy  to  the 
honour  of  this  compilation  ;  and  the  opinion  of  Casaregis, 
who  published  an  Italian  edition  of  it  at  Venice  in  1737, 
with  an  excellent  commentary,  and  of  Boucher,  who,  in 


justice  and  humanity  of  the  Roman  law.  The  edict  of  the  prfetor  gave  fourfold 
damages  to  the  owner,  against  any  person  who,  by  force  or  fraud,  plundered  a  ship 
in  disti-ess.  The  guilty  persons  were  liable  not  only  to  be  punished  criminally 
on  behalf  of  the  government,  but  to  make  just  retribution  to  the  aggrieved  party ; 
and  the  severity  of  the  rule,  said  Ulpian,  was  just  and  necessai-y,  in  order  to  pre- 
vent such  abuses  in  cases  of  such  calamity.  The  same  provision  was  extended 
to  losses  by  those  means  during  a  calamity  by  fire.  The  law  applied  equally  to 
the  fraudulent  receiver  and  original  taker  of  the  shipwrecked  articles,  and  he 
was  held  to  be  equally  guilty. 

This  cursory  view  of  the  leading  doctrines  of  the  Roman  maritime  law,  (for  I 
have  not  thought  it  necessary  to  take  notice  of  all  the  refined  and  intelligent  dis- 
tinctions,) is  sufficient  to  show  how  greatly  the  maritime  codes  of  the  moderns 
ai'e  indebted  to  the  enlightened  policy  and  cultivated  science  of  the  Roman 
lawyers.  The  spirit  of  equity,  in  all  its  purity  and  simplicity,  seems  to  have 
pervaded  those  ancient  institutions. 

^  Azuni's  Maritime  Laiv,vo\.  i.  376.  Mr.  Swinburne,  who  visited  Amaljihi 
on  his  excursion  to  the  ruins  of  Poestum,  in  1779,  found  the  city  in  great  decay, 
with  only  the  wrecks  of  its  former  grandeur.  Its  trade  withered  with  the  loss  of 
its  liberty,  and  passed  to  Pisa,  Genoa,  and  Venice.  It  was  conquered  by  the 
Normans,  and  plundered  by  the  Pisons,  who  carried  away  a  copy  of  the  Pandects 
found  there,  and  we  hear  no  more  of  the  Amalphitan  Table,  or  of  the  high  repu- 
tation of  the  maritime  tribunals  of  Amalphi. — Stvinhxtmc's  Travels  in  the  ttco 
Sicilies,  vol.  ii.  138—150. 

Vol.  m.  2 
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1808,  translated  the  Consolato  into  Frencli,  from  an  edition 
printed  at  Barcelona  in  1494,  are  in  favour  of  the  Spanish 
claim.*  But  the  origin  of  the  work  is  so  far  involved  in 
the  darkness  of  those  ages,  as  to  render  the  source  of  it 
very  doubtful ;  and  Azuni,  in  a  laboured  article,^  endea- 
vours to  prove  that  the  Consolato  was  compiled  by  the 
Pisans,  in  Italy,  during  the  period  of  their  maritime  pros- 
perity. Grotius,''  on  the  other  hand,  and  Marquardus,  in 
his  work  De  Jure  Mercatorum,  hold  it  to  be  a  collection 
made  in  the  time  of  the  crusades,  from  the  maritime 
ordinances  of  the  Greek  emperors,  of  the  emperors  of 
Germany,  the  kings  of  France,  Spain,  Syria,  Cyprus,  the 
Baleares,  and  from  those  of  the  republics  of  Venice  and 
Genoa.'^  It  was  probably  a  compilation  made  by  private 
persons  ;  but  whoever  may  have  been  the  authors  of  it, 
and  at  whatever  precise  point  of  time  the  Consolato  may 
have  been  compiled,  it  is  certain  that  it  became  the  com- 
mon law  of  all  the  commercial  powers  of  Europe. 
*11  *The  marine  laws  of  Italy,  Spain,  France,  and 
England  were  greatly  affected  by  its  influence ; 
and  it  formed  the  basis  of  subsequent  maritime  ordi- 
nances.^ It  has  been  translated  into  the  Castilian,  ItaUan, 
German,  and  French  languages  ;  and  an  entire  translation 
of  it  into  Enghsh  has  long  been  desired  and  called  for  by 


8  Hallam,  in  his  View  of  Europe  during  the  Middle  Ages,  vol.  ii.  278. 
thinks  the  reasoning  of  Boucher,  in  his  Consulat  de  la  Mer,  torn.  i.  70 — 76.  to 
be  inconclusive,  and  that  Pisa  first  practised  those  usages,  which  a  centurj-  or  two 
afterwards  were  fonnally  digested  and  promulgated  at  Barcelona. 

b  Maritime  Late,  vol.  i.  326—372. 

<=  De  Jure  Belli  et  Pads,  lib.  3.  ch.  1.  s.  .5.  note. 

^  Boulay  Paty,  in  his  Coiirs  de  droit  Commercial  Maritime,  torn.  i.  60. 
insists,  that  Azuni  has  refuted  Grotius  and  the  other  publicists  on  this  point  in  a 
triumphant  manner. 

"  Casaregis,  who  was  one  of  the  most  competent  and  learned  of  commercial 
lawyers,  says,  in  one  of  his  discourses,  {Dis.  213.  n.  12.)  that  the  Consolato  had, 
in  maritime  matters,  by  universal  custom,  the  force  of  law  among  all  provinces 
and  nations. 
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those  scholars  and  lawyers  who  were  the  most  competent 
to  judge  of  its  value.'^ 

We  are  naturally  induced  to  overlook  the  want  of 
order  and  system  in  the  Consolato,  and  the  severity  of 
some  of  its  rules,  and  to  justify  Emerigon  and  Boucher 
in  their  admiration  of  the  good  sense  and  spirit  of  equity 
which  dictated  its  decisions  upon  contracts,  when  we 
consider  that  the  compilation  was  the  production  of  a 
barbarous  age.''  It  is,  undoubtedly,  the  most  authentic 
and  venerable  monument  extant,  of  the  commercial 
usages  of  the  middle  ages,  and  especially  among  the 
people  who  were  concerned  in  the  various  branches  of 
the  Mediterranean  trade.  It  was  as  comprehensive  in  its 
plan  as  it  was  liberal  in  its  principles.  It  treated  of 
maritime  courts,  of  shipping,  of  the  ownership  and 
equipment  of  ships,  of  the  duties  and  responsibilities  of 
the  owners  and  master,  of  freight  and  seamen's  wages, 
of  the  duties  and  government  of  seamen,  of  ransoms, 
salvage,  jettisons,  and  average  contributions.  It  treated 
also  of  maritime  captures,  and  of  the  mutual 
*rights  of  neutral  and  belligerent  vessels  ;  and,  in  *12 
fact,  it  contained  the  rudiments  of  the  law  of  prize. 
Emerigon  very  properly  rebukes  Hubner  for  the  hght 
and  frivolous  manner  in  which  he  speaks  of  the  Consolato  ; 
and  he  says  in  return,  that  its  decisions  are  founded  on 
the  law  of  nations,  and  have  united  the  suffrages  of 
mankind.'^ 

The  laws  of  Oleron  were  the  next  collection  in  point 
of  time  and  celebrity.'*     They  were  collected  and  pro- 


*  There  has  been  a  translation  of  two  chapters  on  prize  by  Dr.  Robinson,  and  of 
some  chapters  on  the  ancient  or  commercial  courts,  and  on  recaptures,  inserted 
in  the  2d,  3d,  and  4th  volume  of  Hall's  American  Lata  Journal. 

^  Bynkershoeck,  in  his  Qnastioncs  Jur.  Pub.  lib.  1.  ch.  5.  praises  the  jus- 
tice of  some  of  its  rules,  while  he,  at  the  same  time,  speaks  disrespectfully  and 
unjustly  of  the  work  at  large,  as  Sl  farrago  legum  nauticarum. 

«=  Trait6  des  Assurances,  Pref. 

<*  Mr.  Justice  Ware,  (  Ware's  Rep.  201.)  says  that  the  laws  of  Oleron,  at  least 
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mulgated  in  the  island  of  Oleron,  on  the  coast  of  France, 
in  or  about  the  time  of  Richard  I.  The  French  law- 
yers in  the  highest  repute,  such  as  Cleirac,  Valin,  and 
Emerigon,  have  contended,  that  the  laws  of  Oleron 
were  a  French  production,  compiled  under  the  direction 
of  Queen  Eleanor,  Dutchess  of  Guienne,  in  the  language 
of  Gascony,  for  the  use  of  the  province  of  Guienne,  and 
the  navigation  on  the  coasts  of  the  Atlantic  ;  and  that  her 
son,  Richard  I.,  who  was  King  of  England,  as  well  as 
Duke  of  Guienne,  adopted  and  enlarged  this  collection. 
Selden,  Coke,  and  Blackstone,  on  the  other  hand,  have 
claimed  it  as  an  Enghsli  work,  j)ubiished  by  Richard  I. 
in  his  character  of  King  of  England.'^  It  is  a  proof  of  the 
obscurity  that  covers  the  early  history  of  the  law,  that 
the  author  of  such  an  important  code  of  legislation  as  the 
laws  of  Oleron,  should  have  been  left  in  so  much  obscu- 
rity as  to  induce  profound  antiquaries  to  adopt  different 
conclusions,  in  like  manner  as  Spain  and  Italy  have  as- 
serted rival  claims  to  the  origin  of  the  Consolalo.  The 
laws  of  Oleron  were  borrowed  from  the  Rhodian  laws, 

and  the  Consolato,  with  alterations  and  additions, 
*I3      adapted  to  the  trade  of  western  Europe.  They  *have 

served  as  a  model  for  subsequent  sea  laws,  and  have 
at  all  times  been  extremely  respected  in  France,  and 
perhaps  equally  so  in  England,  though  not  under  the  im- 
pulse of  the  same  national  feeling  of  partiality.     They 


in  the  form  in  which  we  now  have  them,  were  a  code  earlier  than  the  Consulate. 
But  Cleirac  says  that  when  Queen  Eleanor,  on  her  return  from  the  Holy  Land, 
prepared  the  Project  of  the  laws  of  Oleron,  the  Customs  of  the  Sea  of  the  Le- 
vant, inserted  in  the  Consulate,  were  at  the  same  time  m  vogue  and  in  credit  in 
all  the  East.     Les  Us  et  Coutum.es  de  la  Mer,  p.  2. 

*  The  question  is  of  no  sort  of  moment  to  us  at  the  present  day,  but  it  is  quite 
amusing  to  observe  the  zeal  with  which  Azuni,  Boucher,  and  Boulay  Paty,  en- 
gage in  the  contest.  They  insist,  that  the  pretension,  as  they  term  it,  of  such 
men  as  Selden  and  Blackstone,  was  founded  on  a  desire  to  flatter  the  English 
nation,  and  to  deprive  the  French  of  the  glory  of  the  composition  of  those  nau- 
tical ordinances. 
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have  been  admitted  as  authority  on  admiraky  questions 
in  the  courts  of  justice  in  this  country.^ 

The  laws  of  Wisbuy  were  compiled  by  the  merchants 
of  the  city  of  Wisbuy,  in  the  island  of  Gothland,  in  the 
Baltic  sea,  about  the  year  1288.  It  had  been  contended 
by  some  writers,  that  these  laws  were  more  ancient  than 
those  of  Oleron,  or  even  than  the  Comolato.  But  Cleirac 
says,  they  were  but  a  supplement  to  the  laws  of  Oleron, 
and  constituted  the  maritime  law  of  all  the  Baltic  nations 
north  of  the  Rhine,  in  like  manner  as  the  laws  of  Oleron 
governed  in  England  and  France,  and  the  provisions  of 
the  Consolato  on  the  shores  of  the  Mediterranean.  They 
were,  on  many  points,  a  repetition  of  the  judgments  of 
Oleron,  and  became  tlie  basis  of  the  ordinances  of  the 
Hanseatic  leao;ue.^ 


•;  *  See  Walton  v.  the  Ship  Neptune,  1  Peters^  Adm.  Dec.  142.  Natterstrom 
V.  Ship  Hazard,  in  the  District  Court  of  Massachusetts,  2  Hall's  L.  J.  359. 
Sims  V.  Jackson,  1  Peters'  Adm.  Dec.  157.  all  of  which  were  decided  on  the 
authority  of  the  laws  of  Oleron.  In  1647,  it  was  resolved  by  the  popular  go- 
vernment of  Rhode  Island,  that  the  laws  of  Oleron  should  be  in  force  for  the 
benefit  of  seamen.  (1  Pitkin's  History,  49.)  Cleirac  published,  in  the  mid- 
dle of  the  seventeenth  century,  the  laws  of  Oleron,  in  his  work  entitled,  Les  Us 
et  Couttimes  de  la  Mer,  with  an  excellent  commentary.  They  were  translated 
into  English,  with  the  notes  of  Cleirac,  considerably  abridged,  and  published  in 
the  collection  of  sea  laws  made  in  the  reign  of  Queen  Anne.  They  have  like 
wise  been  published  in  this  country  in  the  appendix  to  the  first  volume  of  Pe;(ers' 
Admiralty  Decisions,  from  the  copy  in  the  Sea  haws.  There  is,  likewise,  an- 
nexed to  these  reports,  a  copy  of  the  laws  of  Wisbuy,  of  the  Hanse  Towns,  and 
of  the  marine  ordinances  of  Louis  XIV.,  and  they  have  given  increased  interest 
to  a  valuable  publication. 

''  Cleirac,  in  his  preamble  to  the  ordinances  of  Wisbuy,  {hes  Us  et  Coutumes 
de  la  Mer,  p.  136.)  gives  from  Johannes  Magnus,  and  his  brother  Olaus,  the 
historians  of  Sweden,  and  the  Goths,  a  very  glowing  account  of  the  former 
wealth  and  commercial  prosperity  of  Wisbuy,  the  ancient  capital  of  Gothland, 
and  then  a  free  and  independent  city.  In  the  eleventh  and  twelfth  centuries  it 
was  the  most  celebrated  and  flourishing  emporium  in  Europe,  and  merchants 
from  all  parts  came  thei'e  to  traffic,  and  had  their  shops  and  warehouses,  and 
enjoyed  the  same  pri\'ileges  as  the  native  inhabitants.  In  Cleirac's  time,  this 
bright  \-ision  had  vanished,  and  the  town,  with  its  trade  and  riches,  was  de- 
stroyed, and  little  was  to  be  seen  but  heaps  of  ruins,  the  sad  CN-idence  of  its 
former  splendour  and  magnificence.  Here  is  one  ground  for  the  melancholy 
admonition  of  the  poet,  "  That  trade's  proud  empire  hastes  to  swift  decay." 
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The  renowned  Hanseatic  association  was  besfun  at 
least  as  early  as  the  middle  of  the  thirteenth  century,  and 
it  originated  with  the  cities  of  Lubeck,  Bremen,  and 
Hamburgh.  The  free  and  privileged  Hanse  Towns  be- 
came the  asylum  of  commerce,  and  the  retreats  of  civili- 
zation, when  the  rest  of  Europe  was  subjected  to  the  iron 
sway  of  the  feudal  system,  and  the  northern  seas  were 
infested  by  "  savage  clans,  and  roving  barbarians."  Their 
object  was  mutual  defence  against  piracy  by  sea,  and 
pillage  by  land.  They  were  united  by  a  league  offen- 
sive and  defensive,  and  with  an  imtercommunitv  of 
citizenship  and  privileges.  The  association  of  the  cities 
of  Lubeck,  Brunswick,  Dantzick,  and  Cologne,  com- 
menced in  the  year  1254,  according  to  Cleirac,  and  in 
1164,  according  to  Azuni ;  and  it  became  so  safe  and 
beneficial  a  confederacy,  that  aU  the  cities  and  large 
towns  on  the  Baltic,  and  on  the  navigable  rivers  of  Ger- 
many, to  the  number  of  eighty-one,  acceded  to  the  union. 
One  of  the  means  adopted  by  the  confederates  to  insure 
prosperity  to  their  trade,  and  to  protect  them  from  con- 
troversies with  each  other,  was  the  formation  of  a  code 
of  maritime  law.  The  consuls  and  deputies  of  the  Han- 
seatic league,  in  a  general  convention  at  Lubeck  in  1614, 
added  to  their  former  ordinances  of  1597,  (or  1591,  as 
Azuni  insists,)  from  the  laws  of  Oleron,  and  of  Wisbuy, 
and    established  a    second  and  larger  Hanseatic  ordi- 


But  the  logic  of  the  muse  is  entirely  refuted  by  the  stability  of  commercial 
power  in  other  illustrious  examples.  The  ancient  paved  streets,  walls,  towers, 
churches,  and  other  public  edifices  of  Wisbuy,  the  sure  e^^dence  of  the  great 
commerce,  prosperity,  wealth,  taste,  and  splendour  of  this  city  of  the  middle 
ages,  still  partly  exist  in  considerable  preservation,  and  are  objects  of  deep 
curiosity  and  veneration.  Mr.  Laing,  who  recently  visited  this  "  mother  of  the 
Hanseatic  cities,"  gives  a  very  interesting  account  (  Tour  in  Streden  in  1838,) 
of  its  present  desolate  condition,  and  of  its  varied  and  majestic  ruins.  Wisbuy 
has  long  been  so  insignificant,  and  so  Httle  visited  by  travellers,  that  it  had 
almost  disappeared  from  modern  Geography,  and  Mr.  Laing's  account  of  it 
strikes  us  with  somewhat  of  the  freshness  and  novelty  of  the  discoveries  of 
magoificcnt  ruins  in  the  midst  of  SjTian  and  Arabian  deserts. 
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nance,  under  tlie  *title  of  the  Jus  Hanseaticum  Mari- 
tbm(?n,  and  which  was  pubhshed  at  Hamburgh  in 
1667,  with  a  commentary  by  Kuricke.  This  digest  of 
nautical  usages  and  regulations,  was  founded  evidently 
on  those  of  Wisbuy  and  Oleron,  and  from  the  great  in- 
fluence and  character  of  the  confederacy,  it  has  always 
been  deemed  a  compilation  of  authority.^ 

(3.)    Of  the  maritime  legislation  of  the  moderns. 

But  all  the  former  ordinances  and  compilations  on  ma- 
ritime law",  were  in  a  great  degree  superseded  in  pubhc 
estimation,  their  authority  diminished,  and  their  lustre 
eclipsed,  by  the  French  ordinance  upon  commerce  in 
1673,  which  treated  largely  of  negotiable  paper ;  and 
more  especially  by  the  celebrated  marine  ordinance  of 
16S1.  This  monument  of  the  wisdom  of  the  reign  of 
Louis  XIV.,  far  more  durable  and  more  glorious  than 
all  the  military  trophies  won  by  the  valour  of  his  arms, 
was  erected  under  the  influence  of  the  genius  and 
patronage  of  Colbert,  who  was  not  only  the  minister 
and  secretary  of  state  to  the  king,  but  inspector  and 
general  superintendent  of  commerce  and  navigation. 
It  was  by  the  special  direction  of  that  mi- 
nister,  and    with    a    view    to    illustrate  *the  ad-     *16 


*  Les  Us  et  Coutumes  de  la  Mer,  p.  157 — 165.  Ward,  in  his  History  of  (he 
Law  of  Nations,  vol.  ii.  276 — 290.  adduce.s  proofs,  that  the  Hansearic  league 
exercised  the  rights  of  sovereignty  as  a  federal  republic,  and  with  considerable 
strength  and  \'igour,  until  the  fifteenth  century.  No  less  than  four  commercial 
treaties  were  concluded  between  England  and  the  Hanse  Towns  in  the  space  of 
three  years,  from  the  year  1472  to  1474.  But  the  league  was  dissolved  as  soon 
as  the  great  powers  of  Europe  withdrew  their  cities  from  the  association ;  and 
the  members  of  this  confederacy  are  now  reduced  to  the  cities  of  Lubeck, 
Hamburgh,  and  Bremen.  Ei/7n.  Feed.  torn.  ix.  cited  in  Henry's  Hist,  of 
Great  Britain,  h.  5.  ch.  6.  Putter's  Constitutional  History  of  Germany, 
vol.  ii.  p.  208.  Those  Hanseatic  cities  had  a  diplomatic  representative  at 
Washington  in  1827,  and  in  the  year  following  a  Convention  of  "  Friendship, 
Commerce,  and  Navigation,  between  the  United  States  and  the  free  Hanseatic 
Republics  of  Lubeck,  Bremen,  and  Hamburgh,"  was  concluded. 
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vantages  of  the  commerce  of  the  Indies,  that  Huet 
wrote  his  learned  history  of  the  commerce  and  na- 
vigation of  the  ancients.'^  The  vigilance  and  capacity  of 
the  ministry  of  Louis,  communicated  uncommon  vigour 
to  commercial  inquiries.  They  created  a  marine  which 
shed  splendour  on  his  reign,  and  corresponded  in  some 
degree  with  the  extent  of  his  resources.  It  required  such 
a  work  as  the  ordinance  to  which  I  have  referred,  to  con- 
sohdate  the  establishment  of  the  maritime  power  which 
had  been  formed  by  the  sagacity  of  his  counsels. 

That  ordinance,  says  VaUn,  was  executed  in  a  master- 
ly manner.  It  was  so  comprehensive  in  its  plan,  so 
excellent  in  the  arrangement  of  its  parts,  so  just  in  its 
decisions,  so  wise  in  its  general  and  particular  pohcy,  so 
accurate  and  clear  in  its  details,  that  it  deserves  to  be 
considered  as  a  model  of  a  perfect  code  of  maritime  ju- 
risprudence. The  whole  law  of  navigation,  shipping, 
insurance,  and  bottomry,  was  systematically  collected 
and  arranged.  It  required  the  greatest  extent  of  know- 
ledge, and  the  most  correct  discernment  and  liberality  of 
views,  to  form  and  execute  such  a  work.  It  was  neces- 
sary to  examine  the  commercial  usages  of  all  other  na- 
tions, and  select  from  amidst  a  contrariety  of  practice  the 
most  approved  rules.  It  was  necessary  to  retrench  that 
which  was  superfluous,  to  enlighten  that  wliich  was 
obscure,  and  to  supply  those  things  which  had  escaped 
the  observation  of  the  earlier  founders  of  nautical  law,  or 
been  recommended  by  the  lights  of  experience.  It  is, 
however,  an  extraordinary  fact,  that  the  able  civilians, 
and  perhaps  the  distinguished  merchants,  who  assumed 
the  task  of  legislators,  and  compiled  this  ordinance,  are 
unknown  to  fame  ;  and  though  the  event  be  of  so  recent 
a  date,  and  occurred  at  the  most  pohshed  and  literary  era 


*  Hist,  du  Comm.  et  de  la  Navig.  des  Ancicns,  Pref. 
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in  French  history,  neither  letters,  nor  gratitude,  nor  na- 
tional vanity,  have  been  able  to  rescue  their  names  from 
obUvion.* 

•  *Vahn  supposed  he  had  discovered  the  source  of  *17 
the  materials  of  the  ordinance  in  a  curious  and  vast 
compilation  of  ancient  maritime  laws,  among  the  manu- 
script collections  in  the  library  of  the  Duke  of  Penthievre. 
The  compilation  consisted  of  the  Rhodian  and  Roman 
law ;  of  the  Co7isolato,  and  of  the  use  and  custoins  of  the 
sea ;  of  the  ordinances  of  Charles  V.  and  Philip  II.,  kings 
of  Spain  ;  of  the  judgments  of  Oleron  ;  of  the  ordinance 
of  Wisbuy,  and  of  the  Teutonic  Hanse  ;  of  the  insurance 
codes  of  Antwerp  and  Amsterdam ;  of  the  Guidon,  and 
of  all  the  French  ordinances  prior  to  the  year  1660. 
This  magnificent  repository  of  commercial  science  is  sup- 
posed to  have  been  the  true  and  solid  foundation  of  the 
fabric  erected  b}'  artists  who  had  too  much  modesty  to 
make  their  work  the  vehicle  of  their  own  immortahty. 
Every  commercial  nation  has  rendered  homage  to  the 
wisdom  and  integrity  of  the  French  ordinance  of  the  ma- 
rine ;  and  they  have  regarded  it  as  a  digest  of  the  mari- 
time law  of  civihzed  Europe.  Valin  has  written  a  com- 
mentary upon  every  part  of  it ;  and  it  almost  rivals  the 
ordinance  itself  in  the  weight  of  its  authority,  as  well  as 
in  the  equity  of  its  conclusions." 


*   Valiums  Com.  sur  Ford,  Pref.  p.  4. 

''  The  ordinance  has  been  translated  and  printed  in  England,  and  published  in 
the  collection  entitled  Sea  Laws ;  and  it  is  annexed  to  the  second  volume  of 
Judge  Pettrs'  Admiralty  Decisions  in  the  District  Court  of  Pennsylvania.  It 
has  been  redigested,  wth  some  few  modifications  and  additions,  in  the  new  Com- 
mercial Code  of  France  of  1807  ;  and  that  code  was  translated  by  Mr.  Rodman, 
and  pubhshed  in  the  city  of  New-York  in  1814.  The  commercial  code  was  pi-e- 
sented  to  the  French  legislative  body  by  the  counsellors  of  state  in  1807,  as 
haN-ing  been  conceived,  meditated,  discussed,  and  established,  hy  the  inspiration 
of  the  greatest  man  in  history,  the  Hero-Pacificator  of  Europe,  while  he  was 
bearing  his  triumphant  eagles  to  the  hanks  of  the  astonished  Vistula ;  and  yet, 
in  contiadiction  to  much  of  this  adulation  and  incense,  the  code  will  be  fuund, 
upon  sober  examination,  to  be  essentially  a  republication,  in  a  new  form,  of  the 

.  Vol.  m.  3  - 
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In  addition  to  these  general  codes  of  commercial  legis- 
lation, there  have  been  a  number  of  local  ordinances  of 
distinguished  credit,  relating  to  nautical  matters  and  ma- 
rine insurance,  such  as  the  ordinances  of  Barcelona,  Flo- 
rence, Amsterdam,  Antwerp,  Copenhagen,  and  Konigs- 
berg.  There  have  also  been  several  treatises  on  nautical 
subjects  by  learned  civilians  in  the  several  countries  of 
Europe,  which  are  of  great  authority  and  reputation.^ 

The  English  nation  never  had  any  general  and  solemnly 
enacted  code  of  maritime  law,  resembling  those  which 
have  been  mentioned  as  belonging  to  the  other  European 
nations,  and  promulgated  by  legislative  authority.  This 
deficiency  was  supplied,  not  only  by  several  extensive 
private  compilations,*"  but  it  has  been  more  eminently 
and  more  authoritatively  supplied  by  a  series  of  judicial 
decisions,  commencing  about  the  middle  of  the  last  cen- 
tury. Those  decisions  have  shown,  to  the  admiration  of 
the  world,  the  masterly  acquaintance  of  the  English  ju- 
diciary with  the  principles  and  spirit  of  commercial  po- 
licy and  general  jurisprudence,  and  they  have  afforded 
undoubted  proofs  of  the  entire  independence,  impartiahty, 
and  purity  of  the  administration  of  justice.  The  nu- 
merous cases  in  the  books  of  reports  which  have  arisen 


ordinance  of  1673,  relative  to  negotiable  paper,  and  of  the  marine  ordinance  of 
1681,  digested  under  the  orders  of  Colbert,  and  illustrated  by  the  commentaries 
of  Valin.  It  is  entitled,  however,  to  the  merit  of  some  improvements  on  the  former 
ordinances,  and  of  being  more  comprehensive  in  its  plan  and  execution;  for  it  em- 
braces the  subjects  of  partnership,  common  carriers,  bankruptcy,  insolvency,  and 
stoppage  in  tra?i,situ. 

a  Those  ordinances  are  collected  by  Magens,  in  the  second  volume  of  his 
Essay  on  Insurances ;  and  Mr.  Gushing,  in  a  learned  note  to  his  translation  of 
Pothier  on  Maruim.e  Contracts  of  Letting  to  Hire,  pubhshed  at  Boston  in  1821, 
has  alluded  to  the  most  distinguished  writers  in  Italy,  Spain,  Portugal,  France, 
Holland,  Germany,  and  Sweden,  on  maritime  law. 

*>  Among  the  private  treatises,  the  most  distinguished  are  those  of  Mal\Ties, 
Molhiy,  Beawes,  Postlewaite,  Magens,  Wesket,  Millar,  Park,  Marshall,  Abbott, 
Chitty,  Holt,  Lawes,  and  Beneckc. 
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upon  maritime  questions,  resemble  elementary  treatises 
in  the  depth,  extent,  and  variety  of  their  researches, 
while  they  *partake,  at  the  same  time,  of  the  pre-  *19 
cision  and  authority  of  legislative  enactments. 
Lord  ]Nrans6eld,  at  a  very  early  period  of  his  judicial  life, 
introduced  to  the  notice  of  the  English  bar,  the  Rhodian 
laws,  the  Consolato  del  mare,  the  laws  of  Oleron,  the  trea- 
tises of  Roccus,  the  laws  of  Wisbuy,  and,  above  all,  the 
marine  ordinances  of  Louis  XIV.,  and  the  commentary 
of  Vahn.  These  authorities  were  cited  by  him  in  Luke 
V.  Lyde,^  and  from  that  time  a  new  direction  was  given 
to  English  studies,  and  new  vigour,  and  more  hberal  and 
enlarged  views,  communicated  to  forensic  investigations. 
Since  the  year  1798,  the  decisions  of  Sir  William  Scott 
(now  Lord  Stowell)  on  the  admiralty  side  of  Westminster 
Hall,  have  been  read  and  admired  in  every  region  of  the 
Republic  of  letters,  as  models  of  the  most  cultivated  and 
the  most  enhghtened  human  reason.  The  English  mari- 
time law  can  now  be  studied  in  the  adjudged  cases  with 
at  least  as  much  profit,  and  with  vastly  more  pleasure, 
than  in  the  dry  and  formal  didactic  treatises  and  ordi- 
nances professedly  devoted  to  the  science.  The  doctrines 
are  there  reasoned  out  at  large,  and  practically  applied. 
The  arguments  at  the  bar,  and  the  opinions  from  the 
bench,  are  intermingled  with  the  gravest  reflections,  the 
most  scrupulous  moraUty,  the  soundest  policy,  and  a 
thorough  acquaintance  with  all  the  various  topics  that 
concern  the  great  social  interests  of  maldnd. 

Nor  has  our  learned  profession  in  this  country  been 
wanting  in  the  study  and  cultivation  of  maritime  law. 
Our  improvement  has  been  rapid  and  our  career  illus- 
trious, since  the  adoption  of  the  present  constitution  of 
the  United  States.     There  have  been  several  respecta- 


•  2  Burr.  822. 
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ble  treatises  on  subjects  of  commercial  law,  and  some  of 
them  we  may  notice,  when  we  are  upon  the  branches  to 
which  they  are  apphed.  The  decisions  in  the  federal 
courts,  in  commercial  cases,  have  done  credit  to  the 
moral  and  intellectual  character  of  the  nation ;  and  the 
admiralty  courts  in  particular  have  displayed  great 
*20  *research,  and  a  familiar  knowledge,  of  the  prin- 
ciples of  the  marine  law  of  Europe.  But  I  should 
omit  doing  justice  to  my  own  feelings,  as  well  as  to 
the  cause  of  truth,  if  I  were  not  to  select  the  decisions  in 
Gallisoii's  and  Mason^s  Reports,  as  specimens  of  pre-emi- 
nent merit.  They  may  fairly  be  placed  upon  a  level  with 
the  best  productions  of  the  English  admiralty,  for  deep 
and  accurate  learning,  as  well  as  for  the  highest  abihty 
and  wdsdom  in  decision. 

The  reports  of  judicial  decisions  in  the  several  states, 
and  especially  in  the  states  of  Massachusetts,  New- York, 
and  Pennsylvania,  evince  great  attention  to  maritime 
questions ;  and  they  contain  abundant  proofs,  that  our 
courts  have  been  deahng  largely  with  the  business  of 
an  enterprising  and  commercial  people.  Maritime  law 
became  early  and  anxiously  an  object  of  professional 
research.  If  we  take  the  reports  of  New -York  in  chro- 
nological order,  we  shall  find,  that  the  first  five  volumes 
occupy  the  period  when  Alexander  Haixdlton  was  a  lead- 
ing advocate  at  our  bar.  That  accomphshed  lawyer  (for 
it  is  in  that  character  only  that  I  am  now  permitted  to  refer 
to  him)  showed,  by  his.precepts  and  practice,  the  value  to 
be  placed  on  the  decisions  of  Lord  Mansfield.  He  was 
well  acquainted  with  the  productions  of  Valin  and  Emeri- 
gon ;  and  if  he  be  not  truly  one  of  the  founders  of  the 
commercial  law  of  this  state,  he  may  at  least  be  con- 
sidered as  among  the  earliest  of  those  jurists  who  recom- 
mended those  authors  to  the  notice  of  the  profession,  and 
rendered  the  study  and  citation  of  them  popular  and 
familiar.     His  arguments  on  commercial,  as  well  as  on 
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Other  questions,  were  remarkable  for  freedom  and 
energy ;  and  he  was  eminently  distinguished  for  com- 
pletely exhausting  every  subject  which  he  discussed,  and 
leaving  no  argument  or  objection  on  the  adverse  side  un- 
noticed and  unanswered.  He  traced  doctrines  to  their 
source,  or  probed  them  to  their  foundations,  and  at  the 
same  time  paid  the  highest  deference  and  respect  to 
sound  authority.  The  reported  cases  do  no  kind  of 
justice  to  his  close  and  accurate  logic ;  to  his  pow'er- 
ful  and  comprehensive  intellect ;  *to  the  extent  of  *21 
his  knowledge,  or  the  eloquence  of  his  illustrations. 
We  may  truly  apply  to  the  efforts  of  his  mind,  the  remark 
of  Mr.  Justice  Buller,  in  reference  to  the  judicial  opinions 
of  another  kindred  genius,  that  "  principles  were  stated, 
reasoned  upon,  enlarged  and  explained,  until  those  who 
heard  him  were  lost  in  admiration  at  the  strength  and 
stretch  of  the  human  understanding." 


'^^^ 


t 


LECTURE  XLIIL 


OF  THE  LAW  OF  PARTNERSHIP. 

Partxership  contracts  have  been  found,  by  expe- 
rience, to  be  convenient  to  persons  engaged  in  trade,  and 
useful  to  the  community.  Merchants  are  thereby  enabled 
to  consolidate  their  credit,  and  extend  their  business. 
With  the  aid  of  joint  counsel  and  accumulated  capital,  a 
spirit  of  enterprise  is  sensibl}'"  awakened,  and  boldness  of 
plan  and  vigour  of  exertion  communicated  to  mercantile 
concerns.  Partnerships  have  grown  with  the  gro\M;h,  and 
multiplied  with  the  extension  of  trade  ;  and  the  law  by 
which  they  are  regulated  has  been  improved  by  the  study 
and  adoption  of  the  best  usages  which  the  genius  of  com- 
merce has  introduced.  It  has  also  been  cultivated  and 
greatly  enlarged,  under  a  course  of  judicial  decisions, 
until  the  law  of  partnership  has  at  last  attained  the  pre- 
cision of  a  regular  branch  of  science,  and  forms  a  distin- 
guished part  of  the  code  of  coinmercial  jurisprudence. 

In  treating  of  this  subject,  I  shall  consider,  (1.)  The 
nature,  creation,  and  extent  of  partnerships ;  (2.)  The 
rights  and  duties  of  partners,  in  their  relation  to  each 
other,  and  to  the  pubhc ;  (3.)  The  dissolution  of  the 
contract. 

(1.)    Of  the  nature,  creation,  and  extent  of  jjartncrships. 
Partnership  is  a  contract  of  two  or  more  persons,  to 
place  their  money,  effects,  labour,  and  skill,  or  some,  or 


LECTURE  XLIII. 


OF  THE  LAW  OF  PARTNERSHIP. 

Partnership  contracts  have  been  found,  by  expe- 
rience, to  be  convenient  to  persons  engaged  in  trade,  and 
useful  to  the  community.  Merchants  are  thereby  enabled 
to  consolidate  their  credit,  and  extend  their  business. 
With  the  aid  of  joint  counsel  and  accumulated  capital,  a 
spirit  of  enterprise  is  sensibly  awakened,  and  boldness  of 
plan  and  vigour  of  exertion  communicated  to  mercantile 
concerns.  Partnerships  have  grown  with  the  growth,  and 
multiplied  with  the  extension  of  trade  ;  and  the  law  by 
which  they  are  regulated  has  been  improved  by  the  study 
and  adoption  of  the  best  usages  which  the  genius  of  com- 
merce has  introduced.  It  has  also  been  cultivated  and 
greatly  enlarged,  under  a  course  of  judicial  decisions, 
until  the  law  of  partnership  has  at  last  attained  the  pre- 
cision of  a  regular  branch  of  science,  and  forms  a  distin- 
guished part  of  the  code  of  commercial  jurisprudence. 

In  treating  of  this  subject,  I  shall  consider,  (1.)  The 
nature,  creation,  and  extent  of  partnerships ;  (2.)  The 
rights  and  duties  of  partners,  in  their  relation  to  each 
other,  and  to  the  public ;  (3.)  The  dissolution  of  the 
contract. 

(1.)    Of  the  nature,  creation,  and  extent  of  'partnerships. 
Partnership  is  a  contract  of  two  or  more  persons,  to 
place  their  money,  effects,  labour,  and  skill,  or  some,  or 
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all  of  them,  in  lawful  commerce  or  business,  and 
*24  to  divide  the  profit,  and  *bcar  the  loss,  in  certain 
proportions.*  ,  The  two  leading  principles  of  the 
contract  are,  a  common  interest  in  the  stock  of  the  com- 
pany, and  a  personal  responsibihty  for  the  partnership 
engagements.  The  common  interest  of  the  partners  ap- 
plies to  all  the  partnership  property,  whether  vested  in 
the  first  instance  by  their  several  contributions  to  the 
common  stock,  or  acquired  afterwards  in  the  course  of 
the  partnership  business  ;  and  that  property  is  first  hable 
for  the  debts  of  the  company ;  and  after  they  are  paid, 
and  the  partnership  dissolved,  then  it  is  subject  to  a 
division  among  the  members,  or  their  representatives, 
according  to  agreement.  If  one  person  advances  funds, 
and  another  furnishes  his  personal  services  or  skill,  in 
carrying  on  a  trade,  and  is  to  share  in  the  profits,  it 
amounts  to  a  partnership.*"  But  each  party  must  engage 
to  bring  into  the  common  stock  something  that  is  valua- 
ble ;  and  a  mutual  contribution  of  that  which  has 
*25     value,  and  can  be  appreciated,  is  *of  the  essence 


'^  Puffendorf,  Droit  de  la  Nat.  liv.  5.  ch.  8.  s.  1.  Polhier,  Traite  du  Con- 
trat  de  Sociiti,  No.  1.  Repertoire  de  Jurisprudence,  art.  Societe.  The 
French  ordinance  of  1673,  required  the  contract  of  partnership  to  be  reduced 
to  writing  and  registered ;  but  that  was  the  introduction  of  a  new  rule ;  and  the 
regulation  had  gone  into  disuse  in  the  time  of  Pothier,  though  he  considered  it 
to  be  a  sage  proNasion.  {Pothier,  ibid.  No.  79.  82.  98.)  The  new  French 
commercial  code  has  retained  the  regulation  of  the  ordinance,  and  it  requires 
an  absti-act  of  the  articles  of  partnership  to  be  attested,  and  publicly  registered; 
but  the  omission,  though  injurious  to  the  parties  as  between  themselves,  does 
not  affect  the  rights  of  third  persons.  (Code  de  Com.  art.  39 — 44.)  So,  by 
the  commercial  Ordinances  of  Bilboa,  confirmed  by  Philip  V.  in  1737,  edit. 
N.  Y.  1824,  ch.  10.  sec.  4.  it  was  made  necessary,  in  every  partnership,  to  re- 
duce the  articles  to  writing,  and  acknowledge  them  before  a  notar\',  and  file  a 
copy  with  the  university,  and  house  of  trade.  This  would  seem  not  to  be  now 
the  general  law  in  Spain ;  for  it  is  admitted,  that  partnerships  may  be  formed, 
as  in  the  English  law,  tacitly  as  well  as  expressly.  {Institutes  of  the  Civil 
Law  of  Spain  by  Asso  c^-  Manuel,  b.  2.  c.  15.,  translated  by  Johnston,  London, 
1825.)  In  Missouri  no  person  or  co-partnership  shall  deal  as  a  merchant  with- 
out a  license.     R.  S.  of  Missouri,  1835,  p.  403. 

^  Dob  1'.  Halsey,  16  Johns.  Rep.  34. 
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of  the  contract.*  It  would  be  a  valid  partnership^ 
notwithstanding  the  whole  capital  was,  in  the  first  in- 
stance, advanced  by  one  party,  if  the  other  contributed 
his  time  and  skill  to  the  business,  and  although  his  pro- 
portion of  gain  and  loss  was  to  be  very  unequal.  It  is 
sufficient  that  his  interest  in  the  profits  be  not  intended 
as  a  mere  substitute  for  a  commission,  or  in  lieu  of  bro- 
kerage, and  that  he  be  received  into  the  association  as  a 
merchant,  and  not  as  an  agent.*^  A  joint  possession  ren- 
ders persons  tenants  in  common,  but  it  does  not,  of  itself, 
constitute  them  partners  ;  and,  therefore,  surviving  part- 
ners, and  the  representatives  of  a  deceased  partner,  are 
not  partners,  notwithstanding  they  have  a  community  of 
interest  in  the  joint  stock.*^  There  must  be  a  communion 
of  profit  to  constitute  a  partnership  as  between  the  par- 
ties. They  must  not  be  jointly  concerned  in  the  purchase 
only,  but  jointly  concerned  in  the  future  sale.  A  joint 
purchase,  with  a  view  to  separate  and  distinct  sales  by 
each  person  on  his  own  account,  is  not  sufficient.  If 
several  persons,  who  had  never  met  and  contracted  to- 
gether as  partners,  agree  to  purchase  goods  in  the  name 


^  Pothier,  Traits  du  Con.  de  Soc.  No.  3,  9,  10.  Fernere,  sur  Inst.  -3.  26. 
Code  Napoleon,  No.  1833. 

*>  Reid  V.  Hollinshead,  4  Barmo.  ^  Cress.  867.  The  test  of  partnership  is 
a  community  of  profit,  a  specific  interest  in  the  profits,  as  profits,  m  contradistinc- 
tion to  a  stipulated  portion  of  the  profits  as  a  compensation  for  services.  Looniis 
V.  Marshall,  12  Conn.  Rep.  69.  Champion  v.  Bostwick,  18  Wendell,  175.  Van- 
denburgh  v.  Hull,  20  ibid.  70.  To  be  a  partner,  one  must  have  such  an  interest  in 
the  profits  as  will  entitle  him  to  an  account,  and  give  him  a  specific  lien  or  prefer- 
ence in  payment  over  other  creditors.  There  is  a  distinction  between  a  stipulation 
for  a  compensation  for  labour  proportioned  to  the  profits  which  does  not  make  a 
person  a  partner,  and  a  stipulation  for  an  interest  in  such  profits,  which  entitles  the 
party  to  an  account  as  a  partner.  1  Rose  R.  91.  Carey  on  Partnerships,  11.  n.  1.; 
and  this  Mr.  Chancellor  Walworth  held  to  be  a  sound  distinction  as  regards  the 
rights  of  third  persons.  18  Wendell,  184,  185.  It  is  further  a  general  prin- 
ciple in  partnerships  that  no  one  partner  is  entitled  to  compensation  for  his  ser- 
^•ices  to  the  firm,  nor  for  interest  upon  moneys  advanced  to,  or  deposited  with 
the  firm  for  its  use,  without  a  special  agreement,  or  some  very  peculiar  circum- 
stances to  justify  it.     Lee  v.  Lashbrookc,  8  Dana,  214. 

<=  Pearce  v.  Chamberlain,  2  Vesey,  33. 

Vol.  hi.  4  ^ 
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of  one  of  them  only,  and  to  take  alifptot  shares  of  the  pur- 
chase, and  employ  a  common  agent  for  the  purpose,  they 
do  not,  by  that  act,  become  partners,  or  answerable  to  the 
seller  in  tliat  character,  provided  they  are  not  to  be  jointly 
concerned  in  the  resale  of  their  shares,  and  have  not  per- 
mitted the  agent  to  hold  them  out  as  jointly  answerable 
with  himself^     The  same  distinction  was  known  in  the 

civil  law  :  q^d  twhint  inter  se  contendere,  solentper  nun- 
*26      t'lum  rem  cmere  in  commune ;  quod  a  societate  longe  *re- 

motum.^     It  has  been  repeatedly  recognised  in  this 
countiy,  and  ma}'  be  considered  as  a  settled  rule.'' 

If  the  purchase  be  on  separate,  and  not  on  joint  account, 
yet  if  the  interests  of  the  purchasers  are  afterwards  min- 
gled, with  a  view  to  a  joint  sale,  a  partnership  exists  from 
the  time  that  the  shares  are  brought  into  a  common  mass.** 
A  participation  in  the  loss  or  profit,  or  holding  himself 
out  to  the  world  as  a  partner,  so  as  to  induce  others  to 
give  credit  on  that  assurance,  renders  a  person  respon- 
sible as  a  partner.^  A  partnership  necessarily  impUes  a 
union  of  two  or  more  persons  ;  and  if  a  single  individual, 
for  the  purpose  of  a  fictitious  credit,  was  to  assume  a  co- 
partnershi])  name  or  firm,  the  only  real  partnersliip  prin- 
ciple that  could  be  applicable  to  his  case,  would  be  the 
preference  to  be  given  to  creditors  dealing  with  him  un- 
der that  description,  in  the  distribution  of  his  eflfects.  But 
that  would  be  inadmissible,  and  contrary  to  the  grounds 
upon  which  partnerships  are  created  and  sustained ;  and 
so  the  law  on  this  point  has,  in  another  country,  been  un- 
derstood and  declared/    If  the  partnership  consists  of  a 


=  Iloare  v.  Dawes,  Do7ig.  371.  Coope  v.  Eyre,  1  H.  Blacks.  37.  Gibson 
V.  Lupton,  9  Bingham,  297. 

b  Dig.  17.  2.  33. 

<^  Holmes  v.  United  Insurance  Company,  2  Johns.  Cases,  329.  Post  v. 
Kimberly,  9  Johns.  Rep.  470.     Osborne  v.  Brennan,  2  Nott  <$•  M'Cord,  427. 

d  Sims  V.  Willing,  8  Serg.  Sf  Rawle,  103. 

^  Lord.  Ellenborough.     M'lver  v.  Humble,  16  East,  173. 

•"  Nairn  v.  Sir  William  Forbes,  Bell's  Commentaries  on  ike  Law  of  Scotland, 
vol.  ii.  625. 
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large  unincorporated  association,  or  joint  stock  company, 
trading  upon  a  joint  stock,  it  is  usually  regulated  by  spe- 
cial agreement;  but  the  established  law  of  the  land,  in 
reference  to  such  partnerships,  is  the  same  as  in  ordinar}'' 
cases,  and  every  member  of  the  company  (whatever 
private  arrangement  there  may  be  to  the  contrarj''  be- 
tween the  members,  and  which  is  only  a  mischievous 
delusion)  is  hable  for  all  the  debts  of  the  concern.^ 
It  is,  however,  the  judicial  language  *in  some  of  the  *27 
cases,*^  that  the  members  of  a  private  association 
may  hmit  their  personal  responsibility^  if  there  be  an  ex- 
plicit stipulation  to  that  effect,  made  with  the  party  with 
wdiom  they  contract,  and  clearly  understood  by  him  at 
the  time.  But  stipulations  of  that  kind  are  looked  upon 
unfavourably,  as  being  contrary  to  the  general  pohcy  of 
the  law  ;  and  it  would  require  a  direct  previous  notice  of 
the  intended  hmitation  to  the  party  dealing  with  the  com- 
pany, and  his  clear  understanding  of  the  terms  of  the 
hmitation.  Incorporated  companies,  though  constituted 
expressly  for  the  purposes  of  trade,  are  not  partnerships, 
or  joint  traders,  within  the  purview  of  the  law  of  partner- 
ship, and  the  stockholders  are  not  personally  responsible 
for  the  company's  debts  or  engagements,  and  their  pro- 
pertj?"  is  affected  only  to  the  extent  of  their  interest  in  the 
company.  To  render  them  personally  liable,  requires  an 
express  provision  in  the  act  of  incorporation ;  and  a  dis- 
position to  create  such  an  extended  responsibility,  seems 
to  be  increasing  in  our  countrv,  and  is  calculated  to  check 
the  enterprise  of  such  institutions,  and  impair  the  credit 
and  value  of  them  as  safe  investments  of  capital. 


''The  King  v.  Dodd,  9  East,  516.  Holmes  v.  Higgins,  1  Barnw.  S^'  Cress. 
74.  Hess  V.  Werts,  4  Serg.  ij-  Rawle,  356.  Carlen  v.  Drurj-,  1  Ves.  ^  Bea. 
157.  Keasley  v.  Codd,  cited  in  a  note  to  the  case  of  Perring  v.  Hone,  2  Carr. 
Sf  Payne,  401.     Vigers  v.  Sainet,  13  Louisiana  Rep.  300. 

b  Gibson,  J.,  Hess  v.  West,  4  Scrg.  ^  Rawle,  491.  Piatt,  J.,  Skinner  v. 
Dayton,  19  Johnson,  537. 
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A  contract  of  partnership  need  not  be  in  writing. 
Though  there  be  no  express  articles  of  co-partnership, 
the  obhgation  of  a  partnership  engagement  may  equally 
be  implied  in  the  acts  of  the  parties  ;  and  if  persons  have 
a  mutual  interest  in  the  profits  and  loss -of  any  business 
carried  on  by  them,  or  if  they  hold  themselves  out -to  the 
world  as  joint  traders,  they  will  be  held  responsible  as 
partners  to  third  persons,  whatever  may  be  the  real  na- 
ture of  their  connexion,  or  of  the  agreement  under  \Ahich 
they  act.  If  a  person  partakes  of  the  profits,  he  is  an- 
swerable as  a  partner  for  losses,  on  the  principle,  that  by 
taking  a  part  of  the  profits,  he  takes  from  the  creditors  a 
part  of  the  fund  which  is  the  proper  security  for  the  pay- 
ment of  their  debts.* 
*2S  *It  is  not  essential  to  a  legal  partnership,  that  it 

be  confined  to  commercial  business.  It  may  exist 
between  attorneys,  conveyancers,  mechanics,  owners  of  a 
line  of  stagecoaches,  artisans,  or  farmers,  as  well  as  be- 
tween merchants  and  bankers.''  The  essence  of  the  as- 
sociation is,  that  they  be  jointly  concerned  in  profit  and 
loss,  or  in  profit  only,  in  some  honest  and  lawful  business, 
not  immoral  in  itself,  nor  prohibited  by  the  law  of  the 
land ;  and  this  is  a  principle  of  universal  reception.*^  The 
contract  must  be  for  the  common  benefit  of  all  the  parties 


^  Voet.  Comm.  ad  Pand.  17.  2.  1.  De  Grey,  Ch.  J.,  Grace  v.  Smith,  2 
Blacks.  Rep.  998.  Ej-re,  Ch.  J.,  Waugh  v.  Carver,  2  H.  Blacks.  247.  Cheap 
V.  Cramond,  4  Barnw.  Sf  Aid.  663.  Peacock  v.  Peacock,  16  Vesey,  49. 
Spencer,  J.,  Dob  v.  Halsey,  16  Johns.  Rep.  40. 

^  Willet  V.  Chambers  Cowp.  814.  Gould,  .T.,  Coope  v.  E\tc,  1  H.  Blacks. 
43.  Potkicr,  Traite  de  Soc.  No.  55.  Tromont  v.  Con-pltrnd,  2  Bing-liani,  170. 
Associations  for  buying  or  selling  personal  property  as  factors  or  brokers,  or 
for  carrying  personal  property  for  hire  in  ships,  are  in  the  Louisiana  Code, 
art.  2796,  termed  commercial  partnerships.  There  may  be  a  partnership  to 
trade  in  land,  and  limited  to  purchasinir,  and  the  profit  and  loss  divisible  as 
stock.  This  result  does  not  necessarily  follow  from  a  joint  purchase.  Camp- 
bell V.  Colhoun,  1  Penn.  140. 

"  Di^.  18.  1.  35.  2.  Pothier,  Traitf  du  Con.  de  Soc.  n.  14.  Briggs  v. 
Lawrence,  3  Term  Rep.  4.54.  Aubert  v.  Maze,  2  Bos.  4*  Pull.  371.  Gris- 
wold  V.  Waddington,  16  Johns.  Rep.  489. 
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to  the  association ;  and  though  the  shares  need  not  be 
equal,  yet,  as  a  general  rule,  all  must  partalvo  of  the  profit 
in  some  ratable  proportion  ;  and  that  proportion,  as  well 
as  the  mode  of  conducting  the  business,  may  be  modified 
and  regulated  by  private  agreement,  at  the  pleasure  of 
the  parties.  If  there  be  no  such  agreement  on  the  subject, 
and  no  evidence  to  the  contrary,  the  general  conclusion  of 
law  is,  that  the  partnership  losses  are  to  be  equally  borne, 
and  the  profits  equally  divided  f  and  this  vvoukl  be 
the  rule,  *even  though  the  contribution  between  the  *29 
parties  consisted  entirely  of  money  by  one,  and  en- 
tirely of  labour  by  another.  In  equity,  according  to 
Pothier,  each  partner  should  share  in  the  profit  in  propor- 
tion to  the  value  of  what  he  brings  into  the  common  stock, 
whether  it  be  money,  goods,  labour,  or  skill ;  and  he 
should  share  in  the  loss  in  a  ratio  to  the  gain  to  which  he 
would,  in  a  prosperous  issue  to  the  business,  have  been 
entitled.  He  admits,  however,  that  the  proportion  of 
gain  and  loss  may  be  varied  by  agreement ;  and  the 
agreement  may  render  the  extra  labour  of  one  of  the 
concern,  equal  to  the  risk  of  loss,  and  a  substitute  for  his 
share  of  loss.^ 

It  is  not  necessary  that  ever^^  member  of  the  company 
should,  in  every  event,  participate  in  the  profits.  It 
would  be  a  vahd  partnership,  according  to  the  civil  law, 
if  one  of  the  members  had  a  reasonable  expectation  of 
profit,  and  was,  in  consequence  of  his  particular  art  and 
calling,  employed  to  sell,  and  to  have  a  share  of  the  profits 
if  thev  exceeded  a  certain  sum,  provided  this  was  granted 
to  him  by  reason  of  his  pains  and  sldll,  and  not  as  a  gra- 
tuity ."^     So,  one  partner  may  retire  under  an  agi-eement 


"     ^  Inst.  3.  26.  1.     Pothier,  nh.  svp.  n.  73.     Peacock  ?;.  Peacock,  16  Vesey, 
49.     Gould  V.  Gould,  6   We7idell,  263. 

*  Pothier,  ub.  siip.  No.  15—19.  n.  25. 

«  D/o-.  17.  2.  44.     Pofhier,ub.snp.  n.  13.  .         ' 
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to  abide  his  proportion  of  risk  of  loss,  and  take  a  sum  in 
gross  for  his  share  of  future  uncertain  profits  ;  or  he  may 
take  a  gross  sum  as  his  share  of  the  presumed  profits, 
with  an  agreement  that  the  remaining  partners  are  to  as- 
sume all  risks  of  loss.^  But  a  partnership,  in  which  the 
entire  profit  was  to  belong  to  some  of  them,  in  exclusion 
of  others,  would  be  manifestly  unjust ;  and  as  between 
the  parties  themselves,  it  would  not  be  a  proper  partner- 
ship.'' It  would  be  what  the  Roman  lawyers  called  50- 
cietas  leonina,  in  allusion  to  the  fable  of  the  lion, 
*30  who,  having  entered  into  *a  partnership  with  the 
other  animals  of  the  forest,  in  hunting,  appropriated 
to  himself  all  the  prey.*^ 

There  ma}'-  be  a  general  partnership  at  large,  or  it  may 
be  Hmited  to  a  particular  branch  of  business,  or  to  one 
particular  subject.*^  There  may  be  a  partnership  in  the 
goods  in  a  particular  adventure,  or  it  may  be  confined  to 
the  profits  thereof.^  If  two  persons  should  draw  a  bill 
of  exchange,  they  are  considered  as  paitners  in  respect 
to  the  bill,  though  in  every  other  respect  they  remain 
distinct.  By  appearing  on  the  bill  as  partners,  the  per- 
son to  whom  it  is  negotiated  is  to  collect  the  relation  of 
the  parties  from  the  bill  itself,  and  they  are  not  permitted 
to  deny  the  conclusion.^  This  principle  has  not  been 
extended  to  the  case  of  two  persons  signing  a  joint  note,^ 


a  Pothier,  Trniti  de  Soc.  n.  25,  26. 

>>  Lowrj'  V.  Brooks,  2  M' Cord's  Rep.  421.     Bailey  v.  Clark,  6  Pick.  372. 

'^  Dig.  17.  2.  29.  2.  Pothier,  ub.  sup.  No.  12.  Institutes  of  the  Laws  of 
Holland,  by  J.  Vaiider  Linden,  translated  by  J.  Henry,  Esq.,  p.  571.  2  BeWs 
Comm.  615. 

^  Lord  Mansfield.  Willet  v.  Chambers,  Cowp.  816.  Code  Napoleon, 
No.  1841. 

^  Solomons  v.  Nissen,  2  Term,  675.  Ex  parte  Cellar,  1  Rose,  297.  Holmes 
V.  Hiffgins,  1  Barnw.  4*  Cress.  72.  Mayer  v.  Sharpe,  5  Taunton,  74.  Po- 
thier, Traiti  du  Con.  de  Soc.  No.  54. 

^  Carvick  v.  Vickery,  Dong.  653.  note.     De  Berkom  v.  Smith,  1  Esp.  29. 

s  Hopkins  v.  Smith,  11  Johns.  Rep.  161. 
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though  it  is  not  easy  to  perceive  a  distinction  between  the 
cases.*  .  *     • 

*There  is  no  difficulty,  in  the  ordinary  course  of  *31 
business,  with  the  case  of  an  actual  partner,  who  ap- 
pears in  his  character  of  an  ostensible  partner.  The  question 
as  to  the  person  on  whom  the  responsibihty  of  partner  ought 
to  attach  in  respect  to  third  persons,  arises  in  the  case  of 
dormant  partners,  who  participate  in  the  profits  of  the 


^  The  Roman  law,  which  has  been  followed  in  France,  distinguished  between 
two  kinds  of  universal  partnership,  the  one  vidversornm  honorum,  and  the 
other  nniversorum  quiz  ex  qucestu  vcniunt.  By  the  first,  the  parties  put  into 
common  stock  all  their  property,  real  and  personal,  then  existing,  or  thereafter 
to  be  acquired.  All  future  acquisitions  by  purchase,  gift,  legacy,  or  descent, 
went  into  this  partnership  as  of  course,  without  assignment,  unless  the  gift  or 
legacy  was  declared  to  be  under  the  condition  of  not  being  placed  there.  Such 
a  partnership  was  charged  with  all  the  debts  of  the  parties  at  its  commence- 
ment, and  with  all  the  future  debts,  and  personal  and  family  expenses.  The 
validity  of  such  a  partnership  was  not  questioned,  notwithstanding  it  might  be 
extremely  unequal,  and  one  might  bring  much  more  property  into  it  than  ano- 
ther, and  acquire  ten  times  as  much  by  gift,  purchase,  or  succession,  and  not- 
withstanding one  partner  might  have  a  family  of  children,  and  another  be  desti- 
tute of  any.  {Pothier,  Traite  du  Con.  de  Soc.  No.  28 — 42.)  We  need  not 
be  apprehensive  that  such  a  partnership  will  become  infectious,  for  it  appears 
to  be  fruitful  in  abuse  and  discord;  and  in  the  Code  Napoleon,  No.  1837,  the 
more  forbidding  features  of  the  connexion  are  removed.  Though  it  embraces 
all  the  existing  property  of  the  parties,  and  every  species  of  gains,  it  does  not, 
under  the  code,  extend  to  property  to  be  acquired  by  gift,  legacy,  or  inherit- 
ance, and  every  stipulation  to  that  effect  is  prohibited.  The  Civil  Code  of 
Louisiana,  which  has  throughout  closely  followed  the  Code  Napoleo7i,  has  re- 
cognised these  universal  partnerships  applying  to  all  existing  property;  but 
they  must  be  created  in  writing,  and  registered,  and  they  are  under  the  checks 
mentioned  in  the  French  code.      Civil  Code  of  Louisiana,  No.  2800 — 2805. 

The  other  species  of  universal  partnership  applies  only  to  future  profits,  from 
whatever  source  they  may  be  derived ;  and  it  is  foimed  when  the  paities  agi-ee 
to  a  partnership  without  any  further  explanation.  In  this  case,  the  separate 
acquisitions  of  each,  by  legacy  or  inheritance,  are  kept  separate,  and  do  not 
enter  into  the  common  mass ;  nor  does  it  embrace  present  real  property,  but 
only  the  future  issues  and  profits  of  it;  and  it  is  not,  of  course,  chargeable  with 
existing-  debts,  though  it  was  formerly  chargeable  wnth  them  when  made  in  that 
part  of  France,  under  the  Droit  Coutiimier.  (^Pothier,  ub.  sup.  n.  43 — 52. 
Code  Napoleon,  No.  1838.)  The  same  kind  of  general  partnershif)s,  embracing 
all  the  present  and  future  property  of  the  parties,  is  known  in  the  laws  of  Spain 
and  of  Holland.  Institutes  of  the  Civil  Law  of  Spain,  by  Doctors  Asso  ^ 
Manuel,  b.  2.  c.  1-5.  Institutes  of  the  Laws  of  Holland,  by  J.  Vander  Linden, 
translated  by  J.  Henry,  Esq.,  p.  573. 
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trade,  and  concccil  their  names.  They  are  equally  liable 
when  discovered,  as  if  their  names  had  appeared  in  the 
firm,  and  altliough  they  were  unknown  to  be  partners  at 

the  time  of  the  creation  of  the  debt.^  The  question 
*'32     arises  also  in  the  case  of  a  nominal  or  implied  *pait- 

ner,  who  has  no  actual  interest  in  the  trade,  or  its 
profits,  and  he  becomes  responsible  as  a  partner  by  vo- 
luntarily suffering  his  name  to  appear  to  the  world  as  a 
partner,  by  which  means  he  lends  to  the  parnership  the 
sanction  of  his  credit.''  There  is  a  just  and  marked  dis- 
tinction between  partnership  as  respects  the  public,  and 
partnership  as  respects  the  parties ;  and  a  person  may 
be  held  liable  as  a  partner  to  third  persons,  although  the 
agreement  does  not  create  a  partnership  as  between  the 
parties  themselves.  Though  the  law  allows  parties  to 
regulate  their  concerns  as  they  please  in  regard  to  each 
other,  they  cannot,  by  arrangement  among  themselves, 
control  their  responsibility  to  others  ;  and  it  is  not  com- 
petent for  a  person,  who  partakes  of  the  profits  of  a  trade, 
however  small  his  share  of  those  profits  maybe,  to  with- 


^  Robinson  v.  Wilkinson,  3  Priced  Excli.  Rep.  538.     Lord  Loughborough, 

1  H.  Blacks.  Rep.  48.  Pitts  v.  Waugh,  4  Mass.  Rep.  424.  Duncan,  J.,  8  Serg. 
^  Rawlc,  55.  Porter,  J.,  5  Aliller's  Louis.  Rep.  406.  408.  A  donnant  partner 
cannot  join  as  plaintiff  in  an  action,  for  there  is  no  pri\ity  of  communication 
between  him  and  the  party  who  contracted  with  the  firm.  He  is  nevertheless 
suable  as  a  defendant,  because  he  participated  in  the  profits  of  the  contract. 
Lloyd  V.  Archbold,  2  Taunton,  324.  Boardman  v.  Keeler,  3  Vermont  Rep.  65. 
If  one  partner  borrows  money  in  his  indi\-idual  name,  a  dormant  partner  is 
equally  liable,  if  the  borrower  represented  it  to  be  for  the  use  of  the  partnership, 
though  \\'ithout  such  a  representation,  the  creditor  must  prove  that  the  money 
went  to  a  partnership  use.     Etheridge  v.  Binney,  9  Pink.  272.    Lloyd  v.  Ashby, 

2  Carr.  ^  Payne,  138.  The  statute  law  of  New-York,  of  1833,  {Laws  N.  Y. 
sess.  56.  ch.  281.)  has  checked  the  use  of  fictitious  firms,  by  declaring  that  no 
person  shall  transact  business  in  the  name  of  a  partner  not  interested  in  his  firm ; 
and  that  where  the  designation  "and  company"  or  "&  Co."  is  used,  it  shall 
represent  an  actual  partner  or  partners,  and  the  violation  of  the  pro\dsion  is  made 
a  penal  offence. 

^  Guidon  V.  Robson,  2  Campb.  802.  Young  v.  Axtell,  cited  in  2  H.  Blacks. 
242.  Porter,  J.,  5  Aliller's  Louis.  Rep.  408,  409.  Fox  v.  Clifton,  6  Bing- 
ham, 776. 
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draw  himself  from  the  obhgations  of  a  partner.^  Each 
individual  member  is  answerable  in  solido  to  the  whole 
amount  of  the  debts,  without  reference  to  the  proportion  of 
his  interest,  or  to  the  nature  of  the  stipulation  between  him 
and  his  associates.  Even  if  it  were  the  intention  of  the 
parties  that  they  should  not  be  partners,  and  the  person  to 
be  charged  was  not  to  contribute  either  money  or  labour, 
or  to  receive  any  part  of  the  profits,  yet,  if  he  lends  his  name 
as  a  partner,  or  suffers  his  name  to  continue  in  the  firm 
after  he  has  ceased  to  be  an  actual  partner,  he  is  respon- 
sible to  third  persons  as  a  partner,  for  he  may  induce  third 
persons  to  give  that  credit  to  the  firm  which  other- 
wise it  *would  not  receive,  nor  perhaps  deserve.  *33 
This  principle  of  law  inculcates  good  faith  and  in- 
genuous dealing,  and  it  is  now  regarded  by  the  English 
courts  as  a  fundamental  doctrine.**  It  has  been  expli- 
citly asserted  with  us,  and  is  now  incorporated  in  the  ju- 
risprudence of  this  country."  So  strict  is  the  law  on  this 
point,  that  even  if  executors,  in  the  disinterested  perform- 
ance of  a  trust,  continue  the  testator's  share  in  a  partner- 
ship concern  in  trade,  for  the  benefit  of  his  infant  children, 
they  may  render  themselves  personally  liable  as  dormant 
partners.** 


'<■  Waugh  V.  Calmer,  2  H.  Blacks.  23.5.  Hesketli  v.  Blanchard,  4  East,  144. 
Nor  can  a  partner  exonerate  himself  from  personal  responsibility  for  the  existing 
engagements  of  the  company,  by  assigning  or  selling  out  his  interest  in  the 
concern.     Perring  v.  Hone,  2  Carr.  ^  Payne,  401. 

''  Hoare  v.  Dawes,  Dovg.  Rep.  .371.  Grace  v.  Smith,  2  Wm.  Black.f.  RejJ. 
998.  Waugh  v.  Carver,  2  H.  Blacks.  Rep.  235.  Baker  r.  Charlton,  Peake's 
N.  P.  Rep.  80.  Hesketh  v.  Blanchard,  4  East,  144.  Ex  parte  Hamper,  17 
Vesey,  404.  Ex  parte  Langdale,  18  Vesey,  300.  Carlen  v.  Drury,  1  Ves.  Sf 
Bea.  1.57.  Cheap  v.  Cramond,  4  Barnw.  Sf  Aid.  663.  Best,  J.,  Smith  v. 
Watson,  2  Barnw.  Sf  Cress.  401.     Lacy  v.  Woolcott,  2  Doivling  Sf  R.  458. 

c  Purv-iance  v.  M'Clintee,  6  Serg.  Sf  Ratcle,  259.  Gill  v.  Kuhn,  ibid.  333. 
Thompson,  J.,  in  Post  v.  Kimberly,  9  Johnson,  489.  Dob  v.  Halsey,  16  Johns. 
Rep.  40.  Shubrick  v.  Fisher,  2  Desauss.  Ch.  Rep.  148.  Osborne  v.  Brennan, 
2  Nott  Sf  M'Cord,  427. 

^  Wightman  v.  Townroe,  1  Maiile  4'  Sehv.  412.  The  better  way  would  be, 
for  the  executors,  in  such  cases,  to  have  the  trade  carried  on  for  the  benefit  of 

Vol.  m.  5 
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A  person  may  be  allowed,  in  special  cases,  to  receive 
part  of  the  profits  of  a  business  without  becoming  a  legal 
or  responsible  partner.  Thus  a  party  may  by  agreement 
receive,  by  way  of  rent,  a  portion  of  the  profits  of  a  farm 
or  tavern,  without  becoming  a  partner.''  So,  to  allow  a 
clerk,  or  agent,  a  portion  of  the  profits  of  sales  as  a  com- 
pensation for  labour,  or  a  factor  such  a  per  centage  on 
the  amount  of  sales,  does  not  render  the  agent  or  factor 
a  partner,  when  it  appears  to  be  intended  merely  as  a 
mode  of  payment  adopted  to  increase  and  secure  ex- 
ertion, and  when  it  is  not  understood  to  be  an 
*34  *interest  in  the  profits  in  the  character  of  profits, 
and  there  is  no  mutuality  between  the  parties.  So, 
seamen  take  a  share  by  agreement  with  the  ship-owner, 
in  the  profits  of  a  whale  fishery  or  coasting  voyage,  by 
way  of  compensation  for  their  services ;  and  shipments 
from  this  country  to  India,  upon  half  profits,  are  usual, 
and  the  responsibility  of  partners  has  never  been  supposed 
to  flow  from  such  special  agreements.'*  This  distinction 
seems  to  be  definitely  established  by  a  series  of  deci- 
sions, and  it  is  not  now  to  be  questioned ;  and  3'"et  Lord 
Eldon  regarded  the  distinction  with  regret,  and  mentioned 
it  frequently,  with  pointed  disapprobation,  as  being  too 
refined  and  subtle,  and  the  reason  of  which,  he  said,  he 
could  not  well  comprehend.'^ 


the  infants,  under  the  direction  of  the  Court  of  Chancery,  as  has  frequently  been 
done  in  England.     See  4  Johns.  Ch.  Rep.  627. 

*  Perrine  v.  Hankinson,  C  Halst.  181. 

''  Dixon  V.  Cooper,  3  WiYs.  40.  Cheap  v.  Cramond,  4  Bariac.  4'  Aid.  670. 
Benjamin  v.  Porteus,  2  H.  Blacks.  590.  Meyer  v.  Shai-pe,  5  Taunton,  74. 
Hesketh  v.  Blanchard,  4  East,  144.  Dry  v.  Boswell,  1  Campb.  N.  P.  329. 
Wilkenson  v.  Frazier,  4  Esp.  N.  P.  182.  Mair  v.  Glennie,  4  Maide  ^  Selw. 
240.  Geddes  v.  Wallace,  2  Bligh,  270.  Muzzy  v.  Whitney,  10  Johns.  Rep. 
226.  Rice  v.  Austin,  17  Mass.  Rep.  206.  Lo-wry  v.  Brooks,  2  M'Cord,  421. 
Baxter  v.  Rodman,  3  Pick.  435.  Cutler  v.  Winsor,  6  Pick.  335.  Hardin  v. 
Foacroit,  6  Greenleaf,  76.  The  Crusader,  Ware's  Rep.  i37 .  See  also  supra, 
p.  25.  n.  6. 

•^  Ex  parte  Hamper,  17  Vesey,  404.  Ex  parte  Rowlandson,  1  Rose,  89.  Ex 
parte  Watson,  19  Vesey,  458.     Miller  v.  Bartlet,   15  Serg.  ^  Rawle,  137. 
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The  English  law  does  not  admit  of  partnerships  with  a 
restricted  responsibility.  In  many  parts  of  Europe,  li- 
mited partnerships  are  admitted,  provided  they  be  enter- 
ed upon  a  register."  Thus,  in  France,  by  the  ordinance 
of  1673,  limited  partnerships  {la  Socicte  en  coynmandite) 
were  established,  by  which  one  or  more  persons,  respon- 
sible ill  solido  as  general  partners,  were  associated  with 
one  or  more  sleeping  partners,  who  furnished  a  certain 
proportion  of  capital,  and  were  liable  only  to  the  extent 
of  the  funds  furnished.  This  kind  of  partnership  has 
been  continued  and  regulated  by  the  new  code  of  com- 
merce ;''  and  it  is  likewise  introduced  into  the 
*Louisianian  code,  under  the  title  of  partnership  m  *35 
commendam.'^  It  is  supposed  to  be  well  calculated 
to  bring  dormant  capital  into  active  and  useful  employ- 
ment;  and  this  species  of  partnership  has,  accordingly, 
been  authorized  by  statute  in  Massachusetts,  Rhode 
Island,  Connecticut,  New-Jersey,  Pennsylvania,  Ma- 
ryland, South  Carolina,  Georgia,  Alabama,  Florida, 
Mississippi,  Indiana,  and  Michigan,  as  well  as  in  New- 
York.  It  is  declared,  in  the  latter  state,*^  that  a  limited 
partnership  for  the  transaction  of  any  mercantile,  me- 
chanical, or  manufacturing  business  within  the  state,® 
may  consist  of  one  or  more  persons  jointly  and  severally 


Mr.  Cary,  in  his  recent  treatise  on  the  Law  of  Partnership,  p.  11,  vindicates 
the  principle  on  which  the  above  distinction  is  founded,  and  insists  that  it  is 
perfectly  clear  and  just.  CoUyer  also,  in  a  still  more  recent  treatise  on  the  Law 
of  Partnership,  p.  17,  is  in  favour  of  the  reasonableness  of  the  distinction  in  the 
cases  where  there  is,  and  where  there  is  not,  a  mutual  interest  in  the  profits. 

»  Lord  Loughborough,  1  H.  Blacks.  Rep.  48. 

^  Repertoire  de  Jiirisprndence,  par  Merlin,  tit.  Society,  art.  2.  Code  de 
Commerce,  b.  1.  tit.  3.  sec.  1. 

•^  Civil  Code  of  Louisiana,  art.  2810. 

d  Laws  of  N.  Y.  April,  1822,  sess.  45.  ch.  244,  and  sess.  50.  ch.  238 ;  re- 
enacted  by  N.  Y.  Revised  Statutes,  vol.  i.  7G4,  with  some  slight  variations. 

*  In  New-York,  New-.Terscy,  Pennsylvania,  Maryland,  South  Carolina,  Ala- 
bama, Georgia,  Florida,  Mississippi,  and  Connecticut,  the  business  of  banking 
and  insurance  is  specially  excepted. 
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responsible  according  to  the  existing  laws,  who  are  called 
general  partners,  and  one  or  more  persons  who  furnish 
certain  funds  to  the  common  stock,  and  whose  liability 
shall  extend  no  further  than  the  fund  furnished,  and  who 
are  called  special  partners.     The  names  of  the  special 
partners  are  not  to  be  used  in  the  firm,  which  shall  con- 
tain the  names  of  the  general  partners  only,  without  the 
addition  of  the  word  company,  or  any  other  general  term ; 
nor  are  they  to  transact  any  business  on  account  of  the  part- 
nership, or  be  employed  for  that  purpose  as  agents,  attor- 
neys, or  otherwise ;  but  they  may,  nevertheless,  advise 
as  to  the  management  of  the  partnership  concern.     Before 
such  a  partnership  can  act,  a  registry  thereof  must  be 
made  in  the  clerk's  office  of  the  county,  with  an  accom- 
panying certificate  signed  by  the  parties,  and  duly  ac- 
knowledged, and  containing  the  title  of  the  firm,  the  gene- 
ral nature  of  the  business,  the  names  of  the  partners,  the 
amount  of  capital  furnished  by  the  special  partners,  and 
the  period  of  the  partnership.     The  capital  advanced  by 
the  special  partners  must  be  in  cash,  and  an  affidavit  filed 
stating  the  fact.     Publication  must  likewise  be    made 
for  at  least  six  weeks  of  the  terms  of  the  partnership,  and 
due  publication  for  four  weeks  of  the  dissolution  of  the 
partnership  by  the  act  of  the  parties  prior  to  the  time  spe- 
cified in  the  certificate.     No  such  partnership  can  make 
assignments  or  transfers,  or  create  any  hen,  with  the  in- 
tent to  give  preference  to  creditors.     The  special  part- 
ners may  receive  an  annual  interest  on  the  capital  in- 
vested, provided    there    be    no    reduction  of  the 
*36     original  capital ;  but  they  cannot  be  permitted  *to 
claim  as  creditors,  in  case  of  the  insolvency  of  the 
partnership.*^     It  is  easy  to  perceive,  that  the  provisions 


"  It  has  been  ruled  in  Hubbard  v.  Morgan,  U.  S.  D.  C.  for  N.  Y.,  May,  1839, 
that  the  special  partner  must,  at  his  peril,  see  that  the  law  is  complied  with  in 
all  its  essentials,  or  he  will  be  liable  as  a  general  partner. 
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of  the  act  have  been  taken,  in  most  of  the  essential  points, 
from  the  French  regulations  in  the  commercial  code  ;  and 
it  is  the  first  instance  in  the  history  of  the  legislation  of 
New- York,  that  the  statute  law  of  any  other  country  than 
that  of  Great  Britain,  has  been  closely  imitated  and 
adopted.  The  provision  for  limited  partnerships  in  the 
other  states  (and  which  were  subsequent  in  point  of  time 
to  that  in  New- York)  is  essentially  the  same. 

It  is  a  general  and  well  established  principle,  that  when 
a  person  joins  a  partnership  as  a  member,  he  does  not, 
without  a  special  promise,  assume  the  previous  debts  of 
the  firm,  nor  is  he  bound  by  them.  To  render  persons 
jointly  liable  upon  a  contract  as  partners,  they  must  have 
a  joint  interest  contemporaiy  with  the  formation  of  the 
contract.*  If,  however,  goods  are  purchased  in  pursu- 
ance of  a  previous  agreement  between  two  or  more  per- 
sons, that  one  of  them  should  purchase  the  goods  on  joint 
account,  in  a  foreign  adventure,  they  are  all  answerable 
to  the  seller  for  the  price,  as  partners,  even  though  their 
names  were  not  announced  to  the  seller ;  for  the  previous 
'  agreement  made  the  partnership  precede  the  purchase, 
and  ajoint  interest  attached  in  the  goods  at  the  instant  of 
the  purchase.'^ 

11.   Of  the  rights  and  duties  of  imrtners  in  their  relation  to 
each  other,  and  to  the  public. 

(1.)    Of  the  interest  of  imrtners  in  their  stocli  in  trade.     ■ 
Partners  are  joint  tenants  of  their  stock  in  trade,  but 
without  \hejus  accresce?idi,  or  right  of  survivorship;  and 
this,  according  to  Lord  Coke,"  was  part  of  the  law-mer- 
chant, for  the  advancement  and  continuance  of  commerce 


*  Saville  V.  Robertson,  4  Term  Rep.  720.     Young-  v.  Hunter,  4  Taunt.  Rep. 
582.     Poindexter  v.  Waddy,  6  Mn?if.  Rep.  418. 

b  Gouthwaite  v.  Duckworth,  12  East,  421. 
•     <=  Co.  Litt.  182.  a. 


<^\ 
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and  trade.  It  would  seem,  however,  to  have  been  a 
point  of  some  doubt  as  late  as  the  middle  of  the  seven- 
teenth century,  whether  the  doctrine  of  survivor- 
*37  ship  did  not  apply ;  for  the  Lord  Keeper,  *in  Jcffereys 
V.  Small,^  observed,  that  it  was  common,  at  that 
time,  for  traders,  in  articles  of  co-partnership,  to  provide 
against  survivorship,  though  he  declared  that  the  pro- 
vision was  clearly  unnecessary.  On  the  death  of  one 
partner,  his  representatives  become  tenants  in  common 
with  the  survivor,  and  with  respect  to  choses  in  action, 
survivorship  so  far  exists  at  law,  that  the  remedy  to  re- 
duce them  into  possession  vests  exclusively  in  the  sur- 
vivor, for  the  benefit  of  all  the  parties  in  interest.''  But 
no  partner  has  an  exclusive  right  to  any  part  of  the  joint 
stock,  until  a  balance  of  accounts  be  struck  between  him 
and  his  co-partners,  and  the  amount  of  his  interest  accu- 
rately ascertained.  The  interest  of  each  partner  in  the 
partnership  property,  is  his  share  in  the  surplus,  after 
the  partnership  accounts  are  settled,  and  all  just  claims 
satisfied. •" 

If  partnership  capital  be  invested  in  land  for  the 
benefit  of  the  company,  though  it  may  be  a  joint  tenan- 
cy in  law,  yet  equity  will  hold  it  to  be  a  tenancy  in  com- 
mon, and  as  forming  part  of  the  partnership  fund ;  and 
the  better  opinion  would  seem  to  be,  that  equity  wiU 
consider  the  person  in  whom  the  legal  estate  is  vested, 
as  trustee  for  the  whole  concern,  and  the  property  will 
be  entitled  to  be  distributed  as  personal  estate.**     The 


»  1  Vcni.  217. 

''  Martin  v.  Crompc,  1  Lo7-d  Raym.  340.  Daniel,  J.,  in  Proctor  v.  Pool,  4 
Dev.  N.  C.  Rep.  369. 

•=  Nicoll  V.  Mumford,  4  Johns.  Ch.  Rep.  522.  Fox  v.  Hanbury,  Cowp.  Rep. 
445.  Taylor  v.  Fields,  4  Vesey,  396.  15  Vesey,  559.  note,  S.  C.  Parsons, 
Ch.  .T.,  in  Piercer.  Jackson,  6  Mass.  Rep.  242. 

^  Thornton  ■y.  Dixon,  3  Bro.  Ch.  Cas.  199.  Lord  Loughborough,  in  Smith 
V.  Smith,  5  Vesey,  189.  Ripley  ti.Waterworth,  7  Vesey,  424.  Feathersten- 
haugh  V.  Fenwick,  17    Vesey,  298.     Lord  Eldon,  in  Townsend  v.  Devaynes, 
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point  has  been  extensively  discussed  and  *considered  I 
in  this  country,  and  the  cases  are  not  inconsistent  with 
this  principle,  when  they  admit,  upon  grounds  of  reason 
and  policy,  that  real  estate,  acquired  with  partnership 
funds,  and  held  by  partners  in  common,  may  be  con- 
veyed or  charged  by  one  partner,  on  his  private  account, 
to  the  extent  of  his  legal  title,  whether  that  legal  title 
covers  the  whole,  or  a  part  of  the  estate ;  provided  the 
purchaser  or  mortgagee  dealt  with  him  ho7ia  fide,  and 
without  notice  of  the  partnership  rights,  and  there  was 
nothing  in  the  transaction  from  which  notice  might  reason- 
ably be  inferred.*  In  Tennessee,  an  estate  so  held  in 
joint  tenancy  by  partners  for  the  purposes  of  trade,  may 
be  sold  by  the  survivor,  in  whom  is  the  legal  title  ;  but  he 
will  be  subject  to  account  to  the  representatives  of  the  de- 
ceased partner  for   their   proportion   ol"  the  proceeds.^ 


cited  in  Gow  on  Partnership,  54.  edit.  Phil.  1825  ;  in  Selkrig  v.  Davies,  2 
Dow,  P.  C.  242.  and  in  Cvawshay  v.  Maule,  1  Sivanston,  521.  Sigourney  v. 
Munn,  7  Coim.  Rep.  11.  Hoxie  v.  Can,  1  Sumner,  182 — 186.  Ex  parte 
Banks,  Newfoundland  Rep.  396.  Contra,  Sir  Wm.  Grant,  in  Bell  v.  Phyn, 
7  Vesey,  453.  and  Balmain  v.  Shore,  9  Vesey,  500.  Gov:  on  Partnership, 
54,  55.  In  Sigourney  v.  Munn,  the  English  and  American  authorities  were 
fully  examined  and  the  subject  discussed;  and  the  doctrine  declared  that  real 
estate  acquired  with  jiartnership  funds,  for  partnership  purposes,  would  be  re- 
garded in  equity  as  partnership  stock,  and  liable  to  all  the  incidents  of  partner- 
ship property.  It  jnight  also  by  agreement  of  the  parties  be  regarded  as  per- 
sonal stock  of  the  company.  The  English  Vice-Chancellor,  in  Randall  v.  Ran- 
dall, 7  Simons,  271,  re\-iewed,  among  others,  the  cases  of  Thorntons.  Dixon, 
Ripley  v.  Waterworth,  Bell  v.  Phyn,  Balmain  v.  Shore,  and  Crawshay  v. 
Maule,  above-mentioned,  together  with  the  cases  of  Phillips  v.  Phillips,  1  Mylne 
^  Keene,  649,  and  Broom  v.  Broom,  3  ibid.  443,  and  came  to  the  conclusion 
declared  in  Sigourney  v.  Munn,  that  the  English  chancery  doctrine  considering 
real  estate  as  personal  property,  was  applicable  only  to  lands  purchased  with 
partnership  capital  for  the  purposes  of  a  partnership  trade. 

*  Forde  i\  HeiTon,  4  Munf.  316.  M'Dermotw.  Laurence,  7  Serg.  1^  Rawle, 
438.  In  Hoxie  v.  Carr,  1  Sumner,  173,  it  was  held,  that  where  a  purchaser  of 
real  estate,  ha\-ing  actual,  or  is  chargeable  with  constructive  notice,  that  it  was 
partnership  property,  the  estate  is  chargeable  in  his  hands  with  the  payment  of 
the  partnership  debts,  even  though  he  had  no  notice  of  the  partnership  debts. 

^  M'Alister  v.  Montgomciy,  3  Hayw.  96.  In  Yestman  v.  Woods,  6  Verger, 
20,  real  estate  held  by  partners,  for  partnership  purposes,  was  held  to  descend 
and  vest,  upon  the  death  of  one  of  the  partners,  in  his  heirs  at  law,  as  real 
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In  New- York,  the  Supreme  Court,  upon  the  strength 
of  the  ultimate  opinion  of  Lord  Thurlow,  in  Thornton  v. 
Dixon,  and  of  the  opinion  of  tlie  Master  of  the  Rolls,  in 
Balmain  v.  Shore,  declared,  in  Coles  v.  Coles,^  that  the 
principles  and  rules  of  law  applicable  to  partnerships,  and 
which  govern  and  regulate  the  disposition  of  the  partner- 
ship property,  did  not  apply  to  real  estates  ;  and  that  m 
the  absence  of  special  cor enants  between  the  parties,  real  estate 
owned  by  partners,  \A-as  to  be  considered  and  treated  as 
such,  without  any  reference  to  the  partnership.     The 

language  of  the  Supreme  Court  of  Massachusetts 
*39     *in  Goodwin  v.  Richardson,^  is  nearly  to  the  same 

effect ;  and  it  seemed  to  be  considered,  that  part- 
ners, purchasing  an  estate  out  of  the  joint  funds,  and 
taking  one  conve3^ance  to  themselves  as  tenants  in  com- 
mon, would  hold  their  undivided  moieties  in  separate 
and  independent  titles,  and  that  the  same  would  go,  on 
the  insolvency  of  the  firm,  or  on  the  death  of  either,  to 
pay  their  respective  creditors  at  large. 

These  latter  cases,  and  particularly  the  one  in  New- 
York,  go  to  the  entire  subversion  of  the  equity  doctrine 
now  prevalent  in  England ;  but  the  other  American  de- 
cisions are  more  restricted  in  their  operation,  and  are  not 
inconsistent  with  the  most  correct  and  improved  view  of 
the  Enghsh  law.  Their  object  is  to  secure  the  rights  of 
purchasers  and  encumbrancers  without  notice,  from  being- 
affected  by  a  claim  of  partnership  rights  of  which  they 


estate.  This  was  upon  the  strength  of  the  case  in  3  Hayicood,  but  with  an 
evident  reluctance  in  the  Chancellor  to  depart  from  the  English  rule  in  equity, 
which  now  holds  such  estate  to  be  personal  stock,  and  distributable  as  such.  In 
South  Carolina,  one  partj'  cannot  transfer  the  real  estate  of  the  firm,  and  used  for 
its  business,  by  deed,  unless  it  be  in  a  case  in  which  the  buj-ing  and  selling  of 
real  estate  is  the  object  of  the  partnership.  Robinson  v.  Crowder,  4  M'Cord, 
519. 

^  15  Johns.  Rep.  150. 

^  11  Mass.  Rep.  469. 
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were  ignorant.  In  Edgar  v.  Donnally,^  a  right  to  land 
had  been  acquired  widi  partnership  stock,  and  a  title 
taken  in  the  name  of  the  surviving  partner,  and  a  claimant 


^  2  Minif.  337.  But  in  Deloney  v.  Hutchinson,  2  Randolph,  183,  the  appro- 
priation of  partnership  lands  as  assets  to  partnership  debts  in  preference  to  other 
debts  was  denied ;  and  it  was  held,  that  lands  purchased  by  partners  for  partner- 
ship purposes,  was  an  estate  in  common  both  at  law  and  equity;  and  that  a  sur- 
vi^'ing  partner  had  no  other  remedy  as  a  creditor  than  any  other  creditor.  Other 
American  cases  hold  a  different  language ;  thus,  in  Winslow  v.  Chiffelle,  State 
Reports  in  Equity  in  S.  C,  (1824,)  it  was  held,  that  lands  held  and  used  by 
partners,  in  the  business  of  a  mill,  was  co-partnership  property,  and  subject  to 
be  applied,  like  other  partnership  property,  to  the  payment  of  partnership  debts, 
in  preference  to  the  claims  of  separate  creditors.  So,  in  Greene  v.  Greene,  1 
Hammond's  Ohio  Rep.  .535,  it  was  held,  that  lands  purchased  with  partnership 
funds  for  partnership  purposes,  and  under  articles  that  the  partnership  property 
should  be  sold  for  the  payment  of  debts,  were  to  be  considered  and  applied  as 
personal  assets  of  the  partnership  as  between  the  partners  and  their  creditors, 
and  were  not  subject  to  the  dower  of  the  widow  of  a  deceased  partner  as  against 
partnership  debts.  And  again  in  Marvin  v.  Trumbull,  1  Wrighfs  Ohio  Rep. 
386,  real  estate  purchased  and  held  as  partnership  property,  was  held  to  be  sub- 
jected to  the  debts  of  the  firm,  in  preference  to  the  debt  of  an  individual  member 
of  it,  the  creditor  having  notice.  And  in  Hoxie  v.  CaiT,  1  Sumner,  173,  it  was 
declared,  that  real  estate  purchased  for  partnership  purposes,  and  on  partnership 
account,  would  in  equity  be  deemed  partnership  property  and  personal  estate, 
though  at  law  it  would  be  dealt  with  according  to  the  legal  title.  The  general 
principle  now  declared  in  the  English  law  is,  that  real  estate  acquired  for  the 
purpose  of  a  trading  concern,  is  to  be  considered  as  partnership  property,  and  to 
be  first  applied  in  satisfaction  of  the  demands  of  the  partnership.  Fereday  v. 
Wightwick,  1  Russell  ^  Mylne,  45.  It  is  taken  to  be  personal  estate,  and  re- 
tains that  character  as  between  the  real  and  personal  representatives  of  a  deceased 
partner.  TowTisend  v.  Devaynes,  Crawshay  v.  Maule,  and  Selkrig  v.  Davies, 
cited  snpra,  p.  37.  note  d.  Phillips  v.  Phillips,  1  Mylne  ^  Keene,  649.  Story, 
J.,  in  Hoxie  v.  Carr,  1  Sumner,  183 — 186.  The  Vice  Chancellor  in  New-York, 
in  Smith  v.  Jackson,  2  Edivard's  Rep.  28,  reviews  all  the  conflicting  cases  on 
this  point,  and  he  follows  the  Supreme  Court  of  New-York,  and  holds,  that  though 
real  estate  be  purchased  with  joint  funds  for  partnership  purjioses,  there  is  no 
survivorship  as  to  the  real  estate,  and  the  share  of  a  deceased  partner  as  a  tenant 
in  common,  descends  to  his  heirs,  unless  there  be  an  agreement  among  the  part- 
ners, that  the  lands  so  purchased  shall  be  considered  as  personal  propertj' ;  and 
that  then,  upon  the  foot  of  that  agreement,  and  not  without  it,  equity  would  apply 
the  lands  to  pay  partnership  debts.  Nay,  he  gives  the  wife  her  dower  in  the 
partnership  share  of  the  husband  so  descended.  The  decisions  on  this  side  of 
the  question,  appear  to  me  to  be  a  sacrifice  of  a  principle  of  policy,  and  above  all, 
a  principle  of  justice,  to  a  technical  i-ule  of  doubtful  authority.  There  is  no  need  of 
any  other  agreement  than  what  the  law  will  necessarily  imply,  from  the  fact  of  an 
investment  of  partnership  funds,  by  the  firm,  in  real  estate,  for  partnership  purposes. 
If  the  partners  mean  to  deal  honestly,  they  cannot  have  any  other  intention  than 

Vol.  III.  6 
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under  the  deceased  partner  was  lield  entitled  in  equity  to 
a  moiety  of  the  land,  against  a  purchaser  from  the  survivor, 
Avith  notice  of  the  partnership  right.  This  was  a  recog- 
nition of  the  true  rule  of  equit}'  on  the  subject. 

In  NlcoJl  v.  Mumford,^  it  was  held,  that  ship-owners 
were  tenants  in  common,  and  were  not  to  be  considered 
as  partners,  nor  liable  each  in  solido,  nor  entitled  in 
*40  the  settlement  *of  accounts,  on  the  principle  of  part- 
nership. The  doctrine  of  Lord  Hardwicke,  on  this 
point,  in  Doddington  v.  HalJet,^  was  considered  to  be 
overruled  by  the  modern  decisions  in  chanceiy,*^  and  by 
the  universal  understanding  in  the  commercial  world. 
But  when  the  case  of  Nicoll  v.  Mumford  was  reviewed  in 
the  Court  of  Errors,*'  the  doctrine  of  Lord  Hardwicke 
was  considered,  by  the  majority  of  the  judges,  to  be  the 
better  doctrine ;  and  no  doubt  there  may  be  a  special 
partnership  in  a  ship,  as  well  as  in  the  cargo,  in  regard  to 
a  particular  voyage  or  adventure.  It  was  assumed  by 
the  court,  in  Lamb  v.  Durant,^  that  vessels,  as  weU  as 


the  appropriation  of  the  investment,  if  wanted,  to  pay  the  partnership  debts.  Mr. 
CoUycr,  in  his  treatise  on  the  Law  of  Partnership,  first  pnbhshed  in  London,  in 
1832,  concludes  his  re%-iew  of  the  cases,  with  holding  it  to  be  the  better  opinion, 
that  although  the  legal  estate  in  freehold  property  purchased  by  partners,  for  the 
purposes  of  their  trade,  will  go  in  the  ordinary  course  of  descent  without  survivor- 
ship, yet  the  equitable  interest  in  such  property  will  be  held  to  be  part  of  the  part- 
nership stock,  and  distributable  as  personal  estate.     Collyer  on  Part.  76. 

a  4  Jolms.  Ch.  Rep.  522. 

b  1  Vcsey,  497. 

<:  See  5  Vescy,  .57.5.  2  Ves.  Sf-  Bea.  242.  2  Rose,  76.  78.  1  Blontagu  on 
Partnership,  102.  note.  Merrill  v.  Bartlett,  6  Pick.  47.  In  this  last  case  it  was 
declared,  that  part  ship-owners  had  no  lien  upon  the  part  of  a  bankrupt  com- 
panion, for  his  proportion  of  the  advances  of  the  outfit.  Part  ovvners,  or  tenants 
in  common,  are  not  answerable  for  each  other's  debts. 

^  2(i  Johns.  Rep.&ll. 

"  12  Mass.  Rep.  54.  So  also,  in  Seabrook  v.  Rose,  2  HiWs  S.  C.  Ch.  Rep. 
.555,  556.  Ch.  De  Saussure  held,  according  to  the  doctrine  in  the  N.  Y.  Court  of 
Errors,  that  owning  a  ship  employed  in  trade  by  several  persons,  in  distinct 
shares,  constituted  a  partnership,  with  all  its  legal  incidents ;  but  the  Court  of 
Appeals,  (p.  558.)  while  they  admitted  that  every  species  of  property  might  be 
held  in  partnership,  gave  no  opinion  on  the  question  whether  a  ship,  owned  in 
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Other  chattels,  might  be  held  in  strict  partnership,  with 
all  the  control  in  each  partner  incident  to  commercial 
partnerships.  We  find  it  also  stated  by  Lord  Tenterden,* 
that  in  case  of  the  death  of  any  part  owner,  after  an  injury 
received,  the  right  of  action  survives  in  general  to  the  sur- 
viving part  owners,  who  must  afterwards  pay  to  the 
personal  representatives  of  the  deceased  the  value  of  his 
share.  This  rule,  as  to  the  remed}^  gives  to  the  owner- 
ship of  vessels  one  of  the  essential  attributes  of  a  partner- 
ship. 

(2.)  Acts  by  ivkich  one  imrtner  may  hind  a  Jinn. 

The  act  of  each  partner  in  transactions  relating  to  the 
partnership,  is  considered  the  act  of  all,  and  binds  all. 
He  can  buy  and  sell  partnership  effects,  and  malve  con- 
tracts in  reference  to  the  business  of  the  firm,  and 
pay  and  receive,  *and  draw  and  endorse,  and  ac-  *41 
cept  bills  and  notes.  Acts  in  which  they  all  unite, 
differ  in  nothing  in  respect  to  legal  consequences,  from 
transactions  in  which  they  are  concerned  individually ; 
but  it  is  the  capacity  by  which  each  partner  is  enabled  to 
act  as  a  principal,  and  as  the  authorized  agent  of  his  co- 
partners, that  gives  credit  and  efficacy  to  the  association. 
The  act  of  one  partner,  though  on  his  private  account,  and 
contrarj^  to  the  private  arrangement  among  themselves, 
will  bind  all  the  parties,  if  made  without  knowledge  in 
the  other  party  of  the  arrangement,  and  in  a  matter  which, 
according  to  the  usual  course  of  dealing,  has  reference  to 
business  transacted  by  the  firm.*' 


distinct  shares,  and  employed  in  trade,  was,  as  between  the  owners,  partnership 
property,  or  liable  to  be  so  regarded  by  creditors,  beyond  certain  specified  limits. 

^  Abbott  on  Shipping,  81.  edit.  Boston,  1829. 

^  Hope  V.  Cust,  cited  in  1  East's  Rep.  53.  Swan  v.  Steele,  7  Easfs  Rep. 
210.  Rothwell  V.  Humphreys,  1  Esp.  N.  P.  406.  Abbott,  Ch.  J.,  Sandilands 
V.  Marsh,  2  Barnw.  4-  Aid.  673.  Ex  parte  Agace,  2  Cox's  Cases,  312.  Shippen, 
J.,  Gerard  v.  Basse,  1  Dallas'  Rep.  119.     Parker,  Ch.  J.,  in  Lamb  r.  Durant, 
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The  books  abound  with  numerous  and  subtle  distinc- 
tions on  the  subject  of  the  extent  of  the  power  of  one 
partner  to  bind  the  company ;  and  I  shall  not  attempt  to 
do  more  than  select  the  leading  rules,  and  give  a  general 
analysis  of  the  cases. 

In  all  contracts  concerning  negotiable  paper,  the  act  of 
one  partner  binds  all ;  and  even  though  he  signs  his  indi- 
vidual name,  provided  it  appears,  on  the  face  of  the  pa- 
per, to  be  on  partnership  account,  and  to  be  intended  to 
have  a  joint  operation.*  But  if  a  bill  or  note  be  drawn 
by  one  partner,  in  his  own  name  onh^,  and  without  ap- 
pearing to  be  on  partnership  account,  or  if  one  partner 
borrow  money  on  his  own  securit}^  the  partnership  is  not 
bound  by  the  signature,  even  though  it  was  made  for  a 
partnership  purpose,  or  the  money  apphed  to  a  partner- 
ship use.     The  borrowing  partner  is  the  creditor  of  the 

firm,  and  not  the  original  lender.**     If,   however, 
*42      *the  bill  be  drawn  by  one  partner  in  his  own  name, 

upon  the  firm,  on  partnership  accomit,  the  act  of 
drawing  has  been  held  to  amount,  in  judgment  of  law,  to 
an  acceptance  of  the  bill  by  the  drawer  in  behalf  of  the 
firm,  and  to  bind  the  firm  as  an  accepted  Ijill.^  And 
though  the  partnership  be  not  bound  at  law  in  such  a 
case,  it  is  held,  that  equity  will  enforce  payment  from  it, 
if  the  bill  was  actually  drawn  on  partnership  account.^ 


12  Mass.  Rep.  56,  57.  Mills  v.  Barber,  4  Dai/s  Rep.  428.  Le  Roy,  Bayard 
&  Co.  V.  Johnson,  2  Peters'  U.  S.  Rep.  186.  Pothier,  Traits  du  Con.  deSoc. 
No.  96—105. 

^  Mason  v.  Rumsey,  1  Campb.  N.  P.  384.  One  partner  may  be  liable  in 
tort  for  the  acts  of  his  co-partner  in  the  prosecution  of*  the  co-partnership  busi- 
ness, as  well  as  upon  contracts  for  the  benefit  of  the  joint  concern.  Wayland  v. 
Elkins,  1  Starkie's  Rep.  272. 

*>  Siffkin  V.  Walker,  2  Campb.  308.  Ripley  v.  Kingsbury,  1  Day's  Rep. 
150.  note.  Emly  v.  Lye,  15  East's  Rep.  7.  Loyd  v  Freshfield,  2  Carr.  <^ 
Payne,  325.  Bevan  v.  Lewis,  1  Simons,  376.  Jaques  v.  Marquand,  6  Cow- 
en,  497.     Willis  V.  Hill,  2  Dev.  4-  Battle,  231. 

'^  Dougal  V.  Cowles,  5  Day's  Rep.  511. 

^  Van  Reims  Dyk  v.  Kane,  1  Gall.  Rep.  630. 
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Even  if  the  paper  was  made  in  a  case  which  was  not  in 
its  nature  a  partnership  transaction,  3"et  it  will  bind  the 
firm  if  it  was  done  in  the  name  of  the  firm,  and  there  be 
evidence  that  it  was  done  under  its  express  or  imphed 
sanction.*  But  if  partnership  security  be  taken  from  one 
jDartner,  without  the  previous  Iviiowledge  and  consent  of 
the  others,  for  a  debt  which  the  creditor  knew  at  the  time 
was  the  private  debt  of  the  jDarticular  partner,  it  would 
be  a  fraudulent  transaction,  and  clearly  void  in  respect 
to  the  partnership.''  So,  if  from  the  subject  matter  of  the 
contract,  or  the  course  of  dealing  of  the  partnership,  the 
creditor  was  chargeable  with  constructive  knowledge  of 
that  fact,  the  partnership  is  not  liable. *=  There  is  no  dis- 
tinction in  principle  upon  this  point  between  general  and 
.special  partnerships  ;  and  the  question,  in  all  cases,  is  a 
question  of  notice,  express  or  constructive.  All  partner- 
ships are  more  or  less  Hmited.  There  is  none  that  em- 
braces, at  the  same  time,  eveiy  branch  of  business;  and 
when  a  person  deals  with  one  of  the  partners  in  a  mat- 
ter not  within  the  scope  of  the  partnership,  the  in- 
tendment of  law  *will  be,  unless  there  be  circum-  *4:3 
stances  or  proof  in  the  case,  to  destroy  the  presump- 
tion, that  he  deals  with  him  on  his  private  account,  not- 
withstanding the  partnership  name  he  assumed.*^  The 
conclusion  is  otherwise,  if  the  subject  matter  of  the  con- 


^  Ex  parte  Peele,  6  Vesey,  602. 

b  Arden  v.  Sharpe,  2  Esp.  N.  P.  524.  Shirreff  y.  Wilks,  1  Easfs  Rep.  48. 
Ex  parte  Bonbonus,  8  Vesey,  540.  Livingston  v.  Hastie,  2  Caines'  Rep.  246. 
Lansing  v.  Gaine  ifc  Ten  Eyck,  2  Johns.  Rep.  300.  Baird  v.  Cochran,  4  Serg. 
4-  Rau-le,  397.  Chazournes  v.  Edwards,  3  Pick.  4.  Cotton  v.  Evans,  1  Dev. 
4-  Battle  Eq.  C.  234.  Frankland  v.  M'Gusty,  1  Knapp's  Cases  before  the 
Privy  Council,  p.  301.  30G. 

<=  Greene  v.  Deakin,  2  StarMe^s  N.  P.  347.  New-York  Fire  Insurance 
Company  v.  Bennett,  5  Conn.  Rep.  574. 

**  Ex  parte  Agace,  2  Cox,  312.  Li\-ingston  v.  Roosevelt,  4  Johns.  Rep.  251. 
277,  278.  Spencer,  J.,  Dob  v.  Halsey,  16  Johns.  Rep.  38.  Foot  v.  Sabin,  19 
ibid.  154.  Laverty  v.  Buit,  1  Wendell,  529.  U.  S.  Bank?;.  Binney,  5  Mason, 
176.     Davenport  v.  Runlett,  3  N.  H.  Rep.  386. 
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tract  was  consistent  with  the  partnership  business  ;  and 
the  defendants  in  that  case  would  be  bound  to  show  that 
the  contract  was  out  of  the  regular  course  of  the  partner- 
ship dealings.*     When  the  business  of  a  partnership  is 
defined,  known,  or  declared,  and  the  company  do  not 
appear  to  the  world  in  any  other  light  than  the  one  ex- 
hibited, one  of  the  partners  cannot  make  a  valid  partner- 
ship engagement,  except  on  partnership  account.     There 
must  be  at  least  some  evidence  of  previous  authority  be- 
yond the  mere  circumstance  of  partnership,  to  make  such 
a  contract  binding.     If  the  public  have  the  usual  means 
of  knowledge  given  them,  and  no  acts  have  been  done  or 
suffered  by  the  partnership  to  mislead  them,  every  man 
is  presumed  to  know  the  extent  of  the  partnership  with 
whose  members  he  deals ;  and  when  a  person  takes  a 
partnership  engagement,  without  the  consent  or  authority 
of  the  firm,  for  a  matter  that  has  no  reference  to  the 
business  of  the  firm,  and  is  not  within  the  scope  of  its 
authority,  or  its  regular  course  of  dealing,  he  is^  in  judg- 
ment of  law,  guilty  of  a  fraud.*"     It  is  a  well  estabhshed 
doctrine  that  one  partner   cannot   rightfully  apply  the 
partnership  funds  to  discharge  his  own  pre-existing  debts, 
without  the  express  or  implied  assent  of  the  other  part- 
ners.    This  is   the   case   even  if  the  creditor  had   no 
knowledge  at  the  time  of  the  fact  of  the  fund  being  part- 
nership  property.       The  authority  of  each  partner  to 
dispose  of  the  partnership  funds,  strictly  and  rightfully 
extends  only  to  the  partnership  business,  though  in  the 
case  ofbonajide  purchasers,  without  notice,  for  a  valuable 
consideration,  the  partnership  may,  in  certain  cases,  be 
bound  by  the  act  of  one  partner.*^ 


*  Doty  V.  Bates,  11  Johns.  Rep.  544. 

^  Abbott,  Ch.  .T.,  and  Bayley,  .1.,  Sandilands  v.  Marsh,  2  Barnw.  Sf  Aid.  673. 
Dickinson  v.  Valpy,  1  Lloyd  i^  Welsby,  6.  Livingston  v.  Roosevelt,  4  Johns. 
R<-p.  278,  279. 

•=  Ex  parte  Goulding',  before  Sir  John  Leach,  and  confirmed  on  appeal  by  Lord 
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But  if  the  negotiable  paper  of  a  firm  be  given  by  one 
partner  on  his  private  account,  and  that  paper,  issued 
within  the  general  scope  of  the  authority  of  the  firm, 
passes  into  the  hands  of  a  bona  fide  holder,  who  has  no 
notice,  either  actually  or  constructively,  of  the  considera- 
tion of  the  instrument ;  or  if  one  partner  should  purchase, 
on  his  private  account,  an  article  in  which  the  firm 
dealt,  or  which  had  an  immediate  *connexion  with  *44: 
the  business  of  the  firm,  a  different  rule  applies, 
and  one  which  requires  the  knowledge  of  its  being  a 
private,  and  not  a  partnership  transaction,  to  be  brought 
home  to  the  claimant.  These  are  general  principles, 
which  are  considered  to  be  well  established  in  the  Ena-lish 
and  American  jurisprudence.* 

With  respect  to  the  power  of  each  partner  over  the 
partnership  property,  it  is  settled,  that  each  one,  in  ordi- 
nary cases,  and  in  the  absence  of  fraud  on  the  part  of  the 
purchaser,  has  the  complete  jus  disponcndi  of  the  whole 
partnership  interests,  and  is  considered  to  be  the  autho- 
rized agent  of  the  firm.  He  can  sell  the  effects,  or  com- 
pound or  discharge  the  partnership  debts.  This  power 
results  from  the  nature  of  the  business,  and  is  indispensa- 
ble to  the  safety  of  the  public,  and  the  successful  opera- 
tions of  the  partnership.''     A  hke  power  in  each  partner 


Lyndhurst,  CoUyer  on  Partnership,  283,  284.  Dob  v.  Halsey,  16  Johns.  34. 
Evemghim  v.  Ensworth,  7  WetideH,  326.  Rogers  v.  Batchelor,  12  Peters, 
221. 

*  Ridley  v.  Taylor,  13  East's  Rep.  175.  Williams  ■y.  Thomas,  6  Esp.  N.  P. 
18.  Lord  Eldon,  Ex  parte  Peele,  6  Vesey,  604,  and  Ex  parte  Bonbonus,  8 
Vesey,  544.  Arden  v.  Sharpe,  2  Esp.  N.  P.  524.  Wells  v.  Masterman,  ibid. 
731.  Bond  v.  Gibson,  1  Campb.  N.  P.  185.  Usher  v.  Dauncey,  4  ibid.  97. 
Li\'ingston  v.  Roosevelt,  4  Johns.  Rep.  251.  New-York  Fire  Insurance  Com- 
pany V.  Bennett,  5  Conn.  Rep.  574. 

''  Fox  V.  Hanbury,  Cowp.  Rep.  445.  Best,  J.,  in  Barton  v.  Williams,  5 
Bamw.  c^'  Aid.  395.  Pierson  v.  Hooker,  3  Johns.  Rep.  68.  One  partner 
may  assign  over  the  partnership  effects  and  credits  in  the  name  of  the  firm,  to 
pay  the  debts  of  the  firm.  Harrison  v.  Steny,  5  Crunch,  289.  Mills  v.  Bar- 
ber, 4  Day's  Rep.  428.     Lamb?;.  Durant,  12  Mass.  Rep.  54.     Pothier,  Traits 
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exists  in  respect  to  purchases  on  joint  account ;  and  it  is 
no  matter  with  what  fraudulent  views  the  goods  were 
purchased,  or  to  what  purposes  they  are  apphed  by  the 
purchasing  partner,  if  the  seller  be  clear  of  the  imputation 
of  collusion.     A  sale  to  one  partner,  in  a  case  within  the 

scope  and  course  of  the  partnership  business,  is,  in 
*45     judgment  of  law,  *a  sale  to  the  partnership.^     But 

if  the  purchase  be  contrary  to  a  stipulation  between 
the  partners,  and  that  stipulation  be  made  known  to  the 
seller,  or  if,  before  the  purchase  or  delivery,  one  of  the 
partners  expressly  forbids  the  same  on  joint  account,  it 
has  been  repeatedly  decided,  that  the  seller  must  show  a 
subsequent  assent  of  the  other  partners,  or  that  thes goods 
came  to  the  use  of  the  firm.^  This  salutary  check  to  the 
power  of  each  partner  to  bind  the  firm,  was  derived  from 
the  civil  law.  Li  re  jiari  potiorem  causam  esse  prohihentis 
constat.'^  It  has  been  questioned,  however,  whether  the 
dissent  of  one  partner,  where  the  partnership  consists  of 
more  than  two,  will  affect  the  validity  of  a  partnership 
contract  in  the  usual  course  of  business,  and  within  the 
scope  of  the  concern,  made  by  the  majority  of  the  firm. 
The  efficacy  of  the  dissent  was,  in  some  small  degree, 


du  Con.  de  Soc.  No.  67.  69.  72.  90.  Robinson  v.  Crowder,  4  M' Cord's  S.  C. 
Rep.  519.  Hodges  w.  Han-is,  6  PicA.  360.  Deckardw.  Case,  5  Watts'  Rep. 
22.  He  may  give  a  preference  to  one  creditor  over  another;  though,  whether 
it  might  be  made  to  a  trustee  for  tliat  purpose,  against  the  known  wishes  of  the 
co-partner,  was  left  as  an  unsettled  point,  in  Egberts  v.  Wood,  3  Paige,  517. 
But  that  point  was  afterwards  settled  in  Havens  v.  Hussey,  5  Paige,  30,  and 
it  was  decided  that  there  was  no  implied  authority  in  one  partner  to  appoint  a 
trustee  for  the  partnership  by  a  general  assignment  cjf  the  partnership  eft'ects  for 
the  benefit  of  creditors,  and  giving  preferences.  Such  an  assignment  would  be 
illegal,  inequitable,  and  void. 

i*  Willett  V.  Chambers,  Cowp.  Rep.  814.  Rap  v.  Latham,  2  Barrnv.  ^ 
Aid.  705.  Bond  v.  Gibson,  1  Campb.  N.  P.  185.  Baldwin,.!.,  5  Day's  Rep. 
515.     Spencer,  J.,  \5  Johns.  Rep.  422. 

•j  Wilhs  V.  Dyson,  1  Starkie's  N.  P.  164.  Galway  v.  Matthew,  1  Campb. 
N.  P.  403.     10  East's  Rep.  264.  S.  C.     Lea\-itt «.  Peck,  3  Conn.  Rep.  124. 

<:  Dig.  10.  3.  28.     Pothier,  Trait6  du  Con.  de  Soc.  No.  90. 
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shaken  by  the  Court  of  Exchequer,  in  Rooth  v.  Quin  ;^ 
and  in  Kirk  v.  Hodgson^^  it  was  considered,  that  the  act  of 
the  majority,  done  in  good  faith,  must  govern  in  co-part- 
nership business,  and  control  the  objection  of  the  minority, 
unless  special  provision  in  the  articles  of  association  be 
made  to  the  contrary.  But  this  last  decision  related  only 
to  the  case  of  the  management  of  the  interior  concerns  of 
the  partners  among  themselves,  and  to  that  it  is  to  be 
confined.  The  weight  of  authority  is  in  favour  of  the 
power  of  a  majority  of  the  firm,  acting  in  good  faith,  to 
bind  the  minority  in  the  ordinary  transactions  of  the  part- 
nership, and  when  all  have  been  consulted.*^  It  seems 
also  to  be  the  better  opinion,  that  it  is  in  the  power  of  any 
one  partner  to  interfere  and  arrest  the  firm  from  the  obh- 
gation  of  an  inchoate  purchase  which  is  deemed  injurious.*^ 
This  is  the  rule  in  ordinary  cases  in  France ;  and 
yet,  if  by  the  terms  of  the  partnership,  *the  manage-  *46 
ment  of  its  business  be  confided  to  one  of  the  part- 
ners, the  exercise  of  his  powers  in  good  faith,  will  be  vaHd, 
even  against  the  will,  and  in  opposition  to  the  dissent,  of 
the  other  members.'' 

A  partner  may  pledge,  as  well  as  sell,  the  partnership 
effects,  in  a  case  free  from  coUusion,  if  done  in  the  usual 
mode  of  deahng,  and  it  has  relation  to  the  trade  in  which 
the  partners  are  engaged,  and  when  the  pawnee  had  no 
knowledge  that  the  property  was  partnership  property.*" 
But  this  principle  does  not  extend  to  part  owners  engaged 
in  a  particular  purchase  ;  for  they  are  regarded  as  tenants 
in  common,  and  no  member  can  convey  to  the  pawnee  a 


»  7  Price's  Rep.  193. 
b  3  Johns.  Ch.  Rep.  400. 

<=  Const  V.  Harris,  Turner  i^  Russ.  516.  525.     Collyer  on  Partnership,  105. 
d  Willis  V.  Dyson,  1  Starkie,  164.     Lea\-itt  v.  Peck,  3  Conn.  Rep.  124. 
«  Pothier,  Traite  du  Con.  de  Soc.  No.  71.  90. 

*"  Raba  v.  Ryland,  1  Goiv's  N.  P.  132.     Tupper  v.  Haythome,  in  Chancery, 
reported  in  a  note  to  the  case  m  Gov:. 

Vol.  ni.  7 
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greater  interest  than  he  himself  has  in  the  concern.^  And 
if  one  partner  acts  fraudulently  with  strangers  in  a  matter 
within  the  scope  of  the  partnership  authority,  the  firm  is, 
nevertheless,  bound  by  the  contract.  The  connexion 
itself  is  a  declaration  to  the  world  of  the  good  faith  and 
integrity  of  the  members  of  the  association,  and  an  implied 
undertaking  to  be  responsible  for  the  acts  of  each  within 
the  compass  of  the  partnership  concerns.^ 
>  It  was  formerly  understood,  that  one  partner  might 
I  bind  his  co-partners  by  a  guaranty,  or  letter  of  credit,  in 
the  name  of  the  firm  f  and  Lord  Eldon,  in  the  case  Ex 
jyarte  Gordon,^  considered  the  point  too  clear  for  argument. 
But  a  different  principle  seems  to  have  been  adopted ; 
and  it  is  now  held,  both  in  England  and  in  this  country, 

that  one  partner  is  not  authorized  to  bind  the  part- 
*47     nership  by  a  guaranty  of  the  debt  *of  a  third  person, 

without  a  special  authority  for  that  purpose,  or  one 
to  be  implied  from  the  previous  course  of  deahng  between 
the  parties,  unless  the  guaranty  be  afterwards  adopted 
and  acted  upon  by  the  firm.  The  guaranty  must  have 
reference  to  the  regular  course  of  business  transacted  by 
the  partnership,  and  then  it  will  be  obhgatory  upon  the 
company,  and  this  is  the  principle  on  which  the  dis- 


"  Barton  v.  Williams,  5  Barnw.  Sf  Aid.  395. 

^  Willet  V.  Chambers,  Cowp.  Rep.  814.  Rap  v.  Latham,  2  Barnw.  4*  Aid. 
795.  Longman  v.  Pole,  Dawson  4'  Lloyd,  126.  Bond  v.  Gibson,  1  Cavipb. 
185.  Hadfield  v.  Jameson,  2  Munf.  53.  But  a  tort,  or  even  a  fraud,  committed 
by  one  of  the  partners,  will  not  bind  the  partnership,  if  it  be  not  in  a  matter  of 
contract,  and  there  be  no  participation  in  it.  Parsons,  Ch.  J.,  Pierce  v.  Jack- 
son, 6  Mass.  Rep.  245.  Shei-wood  v.  Marwick,  5  Grecnleaf,  295.  There  are 
exceptions,  however,  to  this  rule.  Paitners  are  responsible  for  the  tortious 
negligences  of  their  servants,  and  a  partner  himself  may  sometimes  act  in  that 
capacity.  Moreton  v.  Hardern,  4  Barnir.  4-  Cress.  223.  Attorney  General  v. 
Stanneyforth,  Bnnbnrfs  Rep.  97.  CoUyer  on  Partnership,  252 — 254.  But 
the  servant  must  be  employed  by  one  of  them  in  the  prosecution  of  the  business 
of  the  partnership.  Wayland  v.  Elkins,  1  Starkie^s  N.  P.  Rep.  272.  Bostwiek 
V.  Champion,  11  Weridell,  571. 

<■  Hope  V.  Cust,  cited  in  1  EasVs  Rep.  53. 

"i  15  Vesey,  286. 
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tinction  rests.*  The  same  general  rule  applies  when  one 
partner  gives  the  co-partnership  as  a  mere  and  avowed 
surety  for  another  without  the  authority  or  consent  of  the 
firm  ;  for  this  would  be  pledging  the  partnership  respon- 
sibility in  a  matter  entirely  unconnected  with  the  partner- 
ship business.'' 

Nor  can  one  partner  charge  the  firm  by  deed,  with  a  ^ 
debt,  even  in  commercial  dealings.  It  would  be  incon- 
sistent with  technical  rules,  and  contrary  to  the  general 
policy  of  the  law  ;  for  the  execution  of  a  deed  requires  a 
special  authority ;  and  such  a  power  has  been  deemed 
by  the  Enghsh  courts  to  be  of  dangerous  tendency,  as  it 
would  enable  one  partner  to  give  to  a  favourite  creditor  a 
mortgage  or  a  lien  on  the  real  estates  of  the  other  part- 
ners."^ But  one  partner,  by  the  special  authority  of  his 
co-partners  under  seal,  and  if  in  their  presence,  by  parol 
authority,  may  execute  a  deed  for  them  in  a  transaction 
in  which  they  were  all  interested.  It  amounts,  in  judg- 
ment of  law,  to  an  execution  of  the  deed  by  all  the  part- 
ners, though  sealed  by  one  of  them  only  f  and  the  general 
doctrine  of  the  Enghsh  law  on  this  point  has  been  clearly 
recognised  and  settled  by  numerous  decisions  in 
our  *American  courts.^     The  more  recent  cases     *48 


^  Duncan  o,  Lowndes^  3  Campb.  N.  P.  478.  Sandilands  v.  Marsh,  2  Barnw. 
4-  Aid.  673.  Crawford  v.  Stirling,  4  Esp.  N.  P.  207.  Sutton  and  M'Nickle  v. 
Irwine,  12  Serg.  4*  Raicle^  13.  Ex  parte  Nolle,  2G.  ^  Jameson,  295.  Hamill 
©.  Purvis,  2  Penn.  Rep-  177 . 

^  Foote  V.  Sabin,  19  Johns.  Rep.  154.  New-York  Fire  Insurance  Company 
V,  Bennett,  5  Conn.  Rep.  574. 

•^  Harrison  v.  Jackson,  7  Term  Rep.  207. 

^  Ball  V.  Dunsterville,  4  Term  Rep.  313.  Williams  v.  Walsby,  4  Esp.  N. 
P.  220.  Steiglitz  v.  Egginton,  1  Holt's  N.  P  141.  Brutton  v.  Burton,  1  Chitty's 
Rep.  707. 

®  Gerard  v.  Basse,  1  Dallas'  Rep.  119.  Green  v.  Beals,  2  Caines'  Rep. 
254.  Clement  v.  Brush,  3  Johns.  Cas.  ISO.  Mackay  v.  Bloodgood,  9  Johns. 
Rep.  285.  Anon.,  2  Hayio.  N.  C.  Rep.  99.  Mills  v.  Barber,  4  Day's  Rep. 
428.  Garland  v.  Davidson,  3  Munf.  Rep.  189.  Hart  v.  Withers,  1  Penn. 
Rep.  235.  Posey  v.  Bullitt,  1  Blackford's  Lid.  Rep.  99.  Skinner  v.  Dayton, 
19  Johns.  Rep.  515.  1  Wendell,  326.  9  ibid.  439.  Nunnely  v.  Doherty,  1 
Yerger's  Tenn.  Rep.  26. 
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have  very  considerably  relaxed  the  former  strictness  on 
this  subject ;  and  while  they  profess  to  retain  the  rule 
itself,  they  quahfy  it  exceedingly,  in  order  to  make 
it  suit  the  exigencies  of  commercial  associations.  An 
absent  partner  may  be  bound  by  a  deed  executed  on 
behalf  of  the  firm,  by  his  co-partner,  provided  there  be 
either  a  previous  parol  authority  or  a  subsequent  parol 
adoption  of  the  act.'^ 

One  partner  may  by  deed  execute  the  ordinary  release 
of  a  debt  belonging  to  the  co-partnership,  and  thereby  bar 
the  firm  of  a  right  which  it  possessed  jointly.  This  is 
within  the  general  control  of  the  partnership  funds,  and 
within  the  right  which  each  partner  possesses,  to  collect 
debts  and  receive  payment,  and  to  give  a  discharge. 
The  rule  of  law  and  equity  is  the  same ;  and  it  must  be 
a  case  of  collusion  for  fraudulent  purposes,  between  the 

partner  and  the  debtor,  that  will  destroy  the  effect 
*49     of  the  release.''  A  release  by  one  partner,  to  a  *part- 

nership  debtor,  after  the  dissolution  of  the  partner- 
ship, has  been  held  to  be  a  bar  of  any  action  at  law 
against  the  debtor.*^  So,  also,  in  bankruptcy,  one  partner 
may  execute  a  deed,  and  do  any  other  act  requisite  in 


^  Cady  V.  Shepherd,  11  Pick.  405,  406".  In  Jackson  v.  Porter,  20  Martin's 
L.  Rep.  200,  it  X\'as  admitted,  that  where  a  deed  was  executed  by  one  partner  in 
the  name  of  the  firm,  parol  evidence  was  receivable  to  show  the  written  assent 
of  the  other  partner.  The  case  of  Gram  v.  Seton  and  Bunker,  in  the  city  of 
New-York,  (1  Hall,  N.  Y.  Rep.  262,)  goes  a  gieatdeal  further,  and  holds  that 
one  partner  may  execute,  in  the  name  of  the  firm,  an  insti-umcnt  under  seal,  ne- 
cessary in  the  usual  course  of  business,  which  will  be  binding-  upon  the  firm, 
pro\dded  the  partner  had  previous  authority  for  that  purpose ;  and  such  autho- 
rity need  not  be  under  seal,  nor  in  writing,  nor  specially  communicated  for 
the  specific  purpose,  but  it  may  be  inferred  from  the  partnership  itself,  and 
from  the  subsequent  conduct  of  the  co-partner  implying  an  assent  to  the  act. 

•>  Tooker's  case,  2  Co.  68.  Ruddock's  case,  6  Co.  25.  Lord  Kenyon,  in 
Perry  v.  Jackson,  4  Term,  519.  Hawkshaw  v.  Parkins,  2  Swajist.  Rep. 
576 — 580.  Pierson  v.  Hooker,  3  Johns.  Rep.  68.  Bruen  v.  Marquand,  17 
Johns.  Rep.  58.  Salmon  v.  Davis,  4  Binney,  375.  Halsey  v.  Whitney,  4 
Mason,  206.  232.     Smith  v.  Stone,  4  Gill  Sj-  Johns.  310. 

■=  Salmon  v.  Davis,  4  Binney,  375. 
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proceedings  in  bankruptcy,  and  thereby  bind  the  partner- 
ship. This  is  another  exception  to  the  general  rule,  that 
one  partner  cannot  bind  the  company  by  deed.*  Nor 
can  one  partner  bind  the  firm  by  a  submission  to  arbi- 
tration, even  of  matters  arising  out  of  the  business  of  the 
firm.  The  principle  is,  that  there  is  no  implied  authority, 
except  so  far  as  it  is  necessaiy  to  cany  on  the  business 
of  the  firm.'^ 

The  acknowledgment  of  an  antecedent  debt  by  a  single 
partner,  during  the  continuance  of  the  partnership,  will 
bind  the  firm  equally  with  the  creation  of  the  debt  in  the 
first  instance ;  and  it  will  take  the  case  out  of  the  statute 
of  limitations,  if  it  be  a  clear  and  unquahfied  acknow- 
ledgment of  the  debt.  Whether  any  such  acknowledg- 
ment, or  promise  to  pay,  if  made  by  one  partner  after  the 
dissolution  of  the  partnership,  will  bind  a  firm,  or  take  a 
case  out  of  the  statute,  as  to  the  other  partners,  has  been 
for  some  time  an  unsettled,  and  quite  a  vexed  question, 
in  the  books.  In  Whitcomb  v.  WJdti?ig,'^  it  was  held,  that 
the  admission  of  one  joint  maker  of  a  note  took  the  case 
out  of  the  statute  as  to  the  other  maker,  and  that  decision 
has  been  followed  in  this  country.*^  The  doctrine  of  that 
ca«e  has  even  been  extended  to  acknowledgments  by  a 
partner  after  the  dissolution  of  the  partnership,  in 
relation  to  antecedent  transactions,  on  the  *ground,  *50 
that,  as  to  them,  the  partnership  still  continued.^ 


"  Ex  parte  Hodg-kinson,  19  Vesey,  291. 

''  Stead  V.  Salt,  3  Bingham's  Rep.  101.  Karthaus  v.  Ferrer,  1  Peters'  U. 
S.  Rep.  221. 

<:  Dong.  Rep.  652. 

^  Bound  V.  Lathrop,  4  Conn.  Rep.  336.  Hunt  v.  Bridgham,  2  Pick.  Rep. 
581.     Ward  v.  Howell,  5  Harr.  ^  Johns.  60. 

<>  Wood  V.  Braddick,  1  Taunt.  Rep.  104.  Lacy  v.  M'Neill,  4  Doid.  Sf  Ryl. 
7.  Cady  v.  Shepherd,  11  Pick.  408.  Austin  v.  Bostwick,  9  Conn.  Rep.  496. 
Hendricks  v.  Campbell  &  Clark,  1  Bailey,  S.  C.  Rep.  522.  Simpson  v. 
Geddes,  2  Bay's  Rep.  533.     Fisher  v.  Tucker,  1  M' Cord's  Ch.  Rep.  190. 
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But  there  have  been  qualifications  annexed  to  the  general 
principle  ;  for,  after  the  dissolution  of  a  partnership,  the 
power  of  the  members  to  bind  the  firm  ceases,  and  an 
acknowledgment  of  a  debt  will  not,  of  itself,  be  suflBcient, 
inasmuch  as  that  would,  in  effect,  be  keeping  the  firm  in 
fife  and  activity.*  To  give  that  acknowledgment  any 
force,  the  existence  of  the  original  partnership  debt  must 
be  proved,  or  admitted  aliunde ;  and  then  the  confession 
of  a  partner,  after  the  dissolution,  is  admissible,  as  to  de- 
mands not  barred  by  the  statute  of  limitations.^  Of  late, 
however,  the  decision  in  Whitcomh  v.  Whiting  has  been 
very  much  questioned  in  England ;  and  it  seems  now  to 
be  considered  as  an  unsound  authority  by  the  court  which 
originally  pronounced  it.*^  And  we  have  high  authority 
in  this  country  for  the  conclusion,  that  the  acknowledg- 
ment by  a  partner,  after  the  dissolution  of  the  partnership, 
of  a  debt,  barred  by  the  statute  of  Hmitations,  will  be  of 
no  avail  against  the  statute,  so  as  to  take  the  debt  out  of 
it  as  to  the  other  partner,  on  the  ground,  that  the  power 
to  create  a  new  right  against  the  partnership,  does  not 
exist  in  any  partner  after  the  dissolution  of  it ;  and  the 
acknowledgment  of  a  debt,  barred  by  the  statute  of  limi- 
tations, is  not  the  mere  continuation  of  the  original  promise, 


Fellows  V.  Guimarin,  Dudley'' s  Geo.  Rep.  100.  Brewster  v.  Hardeman,  ibid. 
140.     Greenleaf  «.  Quincy,  3  Fairfield,  11. 

*  Hackley  V.  Patrick,  "i  Johns.  Rep.  536.  Walden  v.  Sherburne,  15  ibid. 
409.  Baker  v.  Stackpole,  9  Coice7i,  420.  Shelton  v.  Cocke,  3  Mnnf.  191. 
Chardon  v.  Colder,  2  Const.  Rep.  S.  C.  685.  Fishery.  Tucker,  1  M^ Cordis 
Ch.  Rep.  S.  C.  177.  190.     Wdlker  v.  Duberry,  1  Marsh.  Rep.  189. 

^  Smith  V.  Ludlows,  6  Johns.  Rep.  267.  Johnson  v.  Beardslee,  15  ibid.  3. 
Cady  V.  Shepherd,  II  Pick.  400.  Brisban  v.  Boyd,  4^  Paige,  Y7.  Greenleaf 
V.  Quincy,  3  Fairfield,  11. 

*=  Atkins  V.  Tredgold,  2  Barnw.  ^  Cress.  23.  But  in  Perham  v.  Raynall, 
9  Moore^s  C.  B.  Rep.  566,  the  authority  of  the  case  of  Whitcomb  v.  Whiting 
is  reinstated ;  and  it  was  held  to  contain  sound  doctrine  to  the  extent,  that  an 
acknowledgment  within  the  six  years,  by  one  of  two  makers  of  a  joint,  and  several 
note,  revaves  the  debt  against  both,  though  the  other  had  signed  the  note  as  a 
surety.  Pease  v.  Hirst,  10  Barnw.  4-  Cress.  122.  Pritchar  v.  Draper,  1  Russell 
4-  Mylne,  191.  S.  P. 
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but  a  new  contract  springing  out  of,  and  supported  by,  the 
original  consideration.  This  is  the  doctrine,  not  only  in 
New- York,  Indiana,  Pennsylvania,  and  Georgia,  but 
in  the  Supreme  Court  of  the  United  *States  ;^  and  *51 
the  law  in  England,  and  in  this  country,  seem 
equally  to  be  tending  to  this  conclusion.^  But  there  is  a 
distinction  between  an  acknowledgment  which  goes  to 
create  a  new  contract,  and  the  declarations  of  a  partner, 
made  after  the  dissolution  of  the  partnership,  concerning 
facts  which  transpired  previous  to  that  event ;  and  decla- 
rations of  that  character  are  held  to  be  admissible.'^ 

If,  however,  in  the  terms  of  dissolution  of  a  partner- 
ship, one  partner  be  authorized  to  use  the  name  of  the 
firm  in  the  prosecution  of  suits,  he  may  bind  all  by  a  note 
for  himself  and  his  partners,  in  a  matter  concerning  judi- 
cial proceedings.'* 

The  business  and  contracts  of  a  partner,  distinct  from, 
and  independent  of,  the  business  of  the  partnership,  are 
on  his  own  account ;  and  yet  it  is  said,  that  one  partner 
cannot  be  permitted  to  deal  on  his  own  private  account 
in  any  matter  which  is  obviously  at  variance  with  the 
business  of  the  partnership,  and  that  the  company  would 


a  Bell  V.  Morrison,  1  Peters''  U.  S.  Rep.  351.  Levy  v.  Cadet,  17  Serg.  ^ 
Rawle,  126.  Seai-ightw.  Craighead,  1  Penn.  Rep.  135.  Yandes  v.  Lefavour, 
2  Blackf.  Ind.  Rep.  371.  Hopkins  v.  Banks,  7  Cowen,  650.  Baker  ».  Stack- 
poole,  9  ibid.  420.     Brewster  v.  Hardemanj  Dudley'' s  Rep.  138. 

*>  This  is  contrary  to  a  decision  in  North  Carolina,  in  M'IntjTe  v.  Oliver,  2 
Hawks,  200,  and  recognised  in  Willis  v.  Hill,  2  Dev.  4-  Battle,  234,  but  it 
may  novi'  be  considered  as  the  better  and  more  authoritative,  and  perhaps  the 
settled  doctrine.  By  the  Enghsh  statute  of  9lh  May,  1828,  entitled,  "  An  act  for 
rendering  a  WTitten  memorandum  necessary  to  the  validity  of  certain  promises 
and  engagements,"  it  is  declared,  in  reference  to  acknovsfledgments  and  promises 
offered  in  evidence  to  take  cases  out  of  the  statute  of  limitations,  that  joint  con- 
tractors, or  executors,  or  administrators  of  any  contractor,  shall  not  be  chargeable 
in  respect  of  any  written  acknowledgment  of  his  co-contractor,  &c.,  though  such 
co-contractor,  his  executors,  &c.,  may  be  rendered  liable  by  virtue  of  such  new 
acknowledgment  or  promise. 

<^  Parker  v.  Merrill,  6  Greenleaf,  41. 

d  Burton  v.  Issit,  5  Barnw.  4-  Aid.  267. 
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be  entitled  to  claim  the  benefit  of  every  such  contract. 
The  object  of  this  rule  is  to  withdraw  from  each  partner 
the  temptation  to  bestow  more  attention,  and  exercise  a 

sharper  sagacity,  in  respect  to  his  own  purchases 
*o2     and  sales,  than  to  the  concerns  of  the  partnership  *in 

the  same  hne  of  business.*  The  rule  is  evidently 
founded  in  sound  policy  ;  and  the  same  rule  is  apphed  to 
the  case  of  a  master  of  a  vessel,  charged  with  a  cargo  for 
a  foreign  market,  and  in  which  he  has  a  joint  concern.'' 
But  a  person  may  become  a  partner  with  one  individual 
of  a  partnership,  without  being  concerned  in  that  partner- 
ship ;  for  though  A.  &  B.  are  mercantile  partners,  A.  may 
form  a  separate  partnership  with  C,  and  the  latter  would 
have  no  right  to  a  share  in  the  profits,  nor  would  he  be 
bound  for  the  engagements  of  the  house  of  A.  &  B.  be- 
cause his  partnership  would  only  extend  to  the  house  of 
A.  &  C.'=  But  such  involved  partnerships  require  to  be 
watched  with  a  jealous  observation,  and  especially  if  they 
relate  to  business  of  the  same  kind,  inasmuch  as  the  at- 
tention of  the  person  belonging  to  both  firms  might  be 


^  Pothier,  Traite  du  Con.  de  Soc.  No.  59.  Glassington  v.  Thwaites,  1 
Sim.  t^  Stii.  133.  Featherstenhaugh  v.  Fenwack,  17  Vesey,  298.  Burton  v. 
Wookey,  Madd.  Sf  Geld.  367.  In  the  case  from  Vesey,  one  partner  had  se- 
cretly, for  his  own  benefit,  obtained  a  renewal  of  the  lease  of  the  premises  where 
the  joint  trade  was  canned  on,  and  the  lease  was  held  to  be  a  trust  for  the  benefit 
of  the  co-partnership. 

•>  Boulay  Paty,  Cours  de  Droit  Com.  torn.  ii.  94. 

"^  Ex  parte  Barrow,  2  Rosens  Cases  in  Bankruptcy,  252.  Lord  Eldon 
there  refers  to  the  case  of  Sir  Charles  Raymond,  as  containing  the  doctrine. 
It  was  also  the  doctrine  of  the  civil  law,  and  is  the  law  of  those  countries  which 
follow  the  civil  law.  Socii  mei  soci^ts,  mens  socius  nan  est.  Dig.  17.  2.  20. 
Pothier,  Trait.6  du  Con.  de  Soc.  "^o.  91.  Ersk.  Inst.  vol.  ii.  6.  3.  sec.  22. 
BelVs  Comm.  vol.  ii.  654.  Civil  Code  of  Louisiana,  art.  2842.  There  can 
be  no  doubt,  said  Lord  Ch.  .1.  EyTe,  1  Bos.  4"  PiM.  546,  that,  as  between 
themselves,  a  partnership  may  have  transactions  with  an  indi\'idual  partner,  or 
with  two  or  more  of  the  partners,  ha%'ing  their  separate  estate  engaged  in  some 
joint  concern,  in  which  the  general  partnership  is  not  interested;  and  that  they 
may  convert  the  joint  property  of  the  general  partnership  into  the  separate  pro- 
perty of  an  individual  partner,  or  into  the  joint  property  of  two  or  more  part- 
ners, or  e  converse. 
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distracted  in  the  conflicts  of  interest,  and  his  vigilance  and 
duty  in  respect  to  one  or  the  other  of  the  concerns  much 
relaxed.  Partners  are  bound  to  conduct  themselves  with 
good  faith,  and  to  apply  themselves  with  diligence  in  the 
business  of  the  concern,  and  not  to  divert  the  funds  to 
any  j^urpose  foreign  to  the  trust.** 

III.    Of  the  dissolution  of  'partner sliip. 

If  a  partnership  be  formed  for  a  single  purpose  or 
transaction,  it  ceases  as  soon  as  the  business  is  com- 
pleted ;  and  nothing  can  be  more  natural  and  reasonable 
than  the  rule  of  the  civil  law,  that  a  partnership  in  any 
business  should  cease  when  there  was  an  end  put 
to  the  business  itself.*"  If  the  *partnership  be  for  a  *53 
definite  period,  it  terminates  of  course  when  the 
period  arrives.  But  in  that  case,  and  in  the  case  in 
which  the  period  of  its  duration  is  not  fixed,  it  may  ter- 
minate from  various  causes,  which  I  shall  now  endea- 
vour to  explain,  as  well  as  trace  the  consequences  of  the 
dissolution. 

A  partnership  may  be  dissolved  by  the  voluntary  act 
of  the  parties,  or  of  one  of  them,  and  by  the  death,  in- 
sanity, or  bankruptcy  of  either,  and  by  judicial  decree, 
or  by  such  a  change  in  the  condition  of  one  of  the  parties 
as  disables  him  to  jDerform  his  part  of  the  duty.  It  may 
also  be  dissolved  by  operation  of  law,  by  reason  of  war 
between  the  governments  to  which  the  partners  respec- 
tively belong,  so  as  to  render  the  business  carried  on  by 
the  association  impracticable  and  unlawful.'^ 


*  Stoughton  V.  Lynch,  1  Johns.  Ch.  Rep.  470.  Long  v.  Majestic,  z'ijtf.  305. 
Faucett  v.  Whitehouse,  cited  in  Collyer  on  Partnership,  96. 

*>  List.  3.  26.  6.  Extincto  subjecto,  tollitur  adjunctum.  Pothier,  Trai(6 
du  Con.  de  Sac.  No.  140 — 143,  illustrates  this  rule  in  his  usual  manner,  by  a 
number  of  plain  and  familiar  examples.      16  Johns.  Rep.  491.  S.  P. 

<=  Inst.  3.  26.  sec.  7,  8.  Vinnius,  h.  t.  3.  2G.  4.  Hub.  in  Inst.  lib.  3.  tit. 
26.  sec.  6.  Pothier,  Traiti.  dxi  Con.  de  Soc.  No.  147,  148.  11  Vesey,  5. 
1  Sicanst.  Rep.  480.  508.     16  Johns.  Rep.  491. 

Vol.  III.  S 
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(1.)  Dissolution  hi/  tlie  voluntary  act  of  cither  partner. 

It  is  an  established  principle  in  the  law  of  partnership, 
that  if  it  be  without  any  definite  period,  any  partner  may 
withdraw  at  a  moment's  notice,  when  he  pleases,  and 
dissolve  the  partnership.^  The  civil  law  contains  the 
same  rule  on  the  subject.''  The  existence  of  engage- 
ments with  third  persons  does  not  prevent  the  dissolution 
by  the  act  of  the  parties,  or  either  of  them,  though  those 
engagements  will  not  be  affected,  and  the  partnership  will 
still  continue  as  to  all  antecedent  concerns,  until  they  are 
duly  adjusted  and  settled.''  A  reasonable  notice  of 
*54  the  dissolution  might  be  very  *advantageous  to  the 
company,  but  it  is  not  requisite ;  and  a  partner 
may,  if  he  pleases,  in  a  case  free  from  fraud,  choose  a 
very  unseasonable  moment  for  the  exercise  of  his  right. 
A  sense  of  common  interest  is  deemed  a  sufficient  se- 
curity against  the  abuse  of  the  discretion.*^  Though  the 
partnership  be  constituted  by  deed,  a  notice  in  the  ga- 
zette by  one  partner,  is  evidence  of  a  dissolution  of  the 
partnership  as  against  the  party  to  the  notice,  even  if  the 
partnership  articles  require  a  dissolution  by  deed.* 

But  if  the  partners  have  formed  a  partnership  by  arti- 
cles, for  a  definite  period,  in  that  case  it  is  said,  that  it 
cannot  be  dissolved  without  mutual  consent  before  the 
period  arrives.^     This  is  the  assumed  principle  of  law  by 


»  Peacock  v.  Peacock,  16  Vcsey,  49.  Featherstenhaugh  v.  Fenwick,  17 
Vesey,  298.     Lord  Eldon,  in  1  Stmnst.  Rep.  508. 

b  List.  3.26.  4.     Code,  4.  37.  5. 

"  Pothier,  Traiti  du  Con.  de  Soc.  No.  150,  says,  that  the  dissolution  by  the 
act  of  a  party  ought  to  be  done  in  good  faith,  and  seasonably — debet  esse  facta 
bona  fide  et  tempcsfive.  He  states  the  case  of  an  advantageous  bargain  for  the 
partners  being  in  contemplation,  and  one  of  them,  with  a  \-iew  to  appropriate 
the  bargain  to  himself,  suddenly  dissolves  the  partnership.  A  dissolution  at 
such  a  moment,  he  justly  concludes,  would  be  unavailing.  This  was  also  the 
doctrine  of  the  ci%al  law,  Inst.  3.  tit.  26.     Dig.  17.  2.  65.  4. 

^  17  Vesey,  308,  309. 

«  Doeand  Waithman  v.  Miles,  1  Starkie's  N.  P.  181. 

f  Gow  on  Part7iership,  303.  305.  edit.  Phil.  1825. 
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Lord  Eldoii,  in  Peacoch  v.  Peacock,^  and  in  Crawshay 
V.  Maule  ;'^  and  yet,  in  Marquand  v.  The  New-  York  Man. 
Company,'^  it  was  held,  that  the  voluntary  assignment  by 
one  partner,  of  all  his  interest  in  the  concern,  dissolved 
the  partnership,  though  it  w^as  stipulated  in  the  articles, 
that  the  partnership  was  to  continue  until  two  of  the 
partners  should  demand  a  dissolution,  and  the  other  part- 
ners wished  the  business  to  be  continued,  notwithstand- 
ing the  assignment.  And  in  Skinner  v.  Dayton,^  it  was 
held  by  one  of  the  judges,^  that  there  was  no  such  thing  as 
an  indissoluble  partnership.  It  was  revocable  in  its 
own  nature,  and  each  party  might,  by  giving  *due  *55 
notice,  dissolve  the  partnership  as  to  all  future  ca- 
pacity of  the  firm  to  bind  him  by  contract ;  and  he  had 
the  same  legal  power,  even  though  the  parties  had  cove- 
nanted with  each  other  that  the  partnership  should  con- 
tinue for  such  a  period  of  time.  The  only  consequence 
of  such  a  revocation  of  the  partnership  power  in  the  in- 
termediate time,  would  be,  that  the  partner  would  sub- 
ject himself  to  a  claim  of  damages  for  a  breach  of  the 
covenant.  Such  a  power  would  seem  to  be  implied  in 
the  capacity  of  a  partner,  to  interfere  and  dissent  from  a 
purchase  or  contract  about  to  be  made  by  his  associates  ; 
and  the  commentators  on  the  Institutes  lay  down  the 
principle  as  drawn  irom  the  civil  law,  that  each  partner 
has  a  power  to  dissolve  the  connexion  at  any  time,  not- 
withstanding any  convention  to  the  contrary,  and  that 
the  power  results  from  the  nature  of  the  association. 
They  hold  every  such  convention  nuU,  and  that  it  is  for 
the  public  interest  that  no  partner  should  be  obliged  to 
continue  in  such  a  partnership  against  his  will,  inasmuch 


*  IG  Vesey,  56.  ' 

^  1  Swanst.  Rep.  495. 

<=  17  Johns.  Rep.  525.     1   Wharton,  .381.  388.  S.  P. 

•*  19  Johns.  Rep.  538. 

«  Mr.  Justice  Piatt.  .  . 
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as  the  community  of  goods  in  such  a  case  engenders  dis- 
cord and  htigation." 

The  marriage  of  a  feme  sole  partner  would  Ukewise 
operate  as  a  dissolution  of  the  partnership  ;  because  her 
capacity  to  act  ceases,  and  she  becomes  subject  to  the 
control  of  her  husband ;  and  it  is  not  in  the  power  of  any 
one  partner  to  introduce,  by  his  own  act,  the  agency  of  a 
new  partner  into  the  firm.'' 

(2.)  By  the  death  of  a  jpartner. 

The  death  of  either  party  is,  ipso  facto,  a  dissolution  of 
the  partnership,  however  numerous  the  association  may 
be.  The  personal  qualities  of  each  partner  enter 
*^(^  into  the  consideration  *of  the  contract,  and  the  sur- 
vivors ought  not  to  be  held  bound  without  a  new 
assent,  when,  perhaps,  the  abilities  and  skill,  or  character 
and  credit  of  the  deceased  partner,  were  the  inducements 
to  the  formation  of  the  connexion.*^  Pothier  says,  that  the 
representatives  of  the  deceased  partner  are  bound  by 
new  contracts  made  in  the  name  of  the  partnership,  by 
the  survivor,  until  notice  be  given  of  the  death,  or  it  be 
presumed  to  have  been  received.''  But  Lord  Eldon  was 
of  opinion  that  the  death  of  the  partner  did,  of  itself, 
work  the  dissolution ;  and  he  was  not  prepared  to  say, 
notwithstanding  all  he  had  read  on  the  subject,  that  a 
deceased  partner's  estate  became  liable  to  the  debts  of 
the  continuing  partners,   for  want  of  notice  of  such  dis- 


^  Adeo  autcm  visum  est  ex  natura  esse  societatis  unius  disseiisn  tolam  dis- 
solvi,  ut  quamvis  ab  initio  convenerit,  ut  socieias  perpetrio  dnraret,  aid  ne 
liceret  ab  ea  resilire  invitis  cateris ;  tamen  tale  pactum,  tanquam  factum 
contra  n(Huram  societatis,  cujus  in  aternum  mtlla  coitio  est  contemnere  licet. 
Vinnius  in  Inst.  3.  26.  4.  pi.  1.     Ferriere,  ibid.  torn.  v.  156.     Dig.  17.  2.  14. 

•>  Nerot  w.Burnand,  4  Russ.  260. 

<=  Pothier,  Traitidu  Con.  de  Soc.  No.  146.  Inst.  3.  26.  5.  Vinnivs,  h.t. 
Pearce  v.  Chamberlain,  2  Vesey,  sen.  33.  Lord  Eldon,  3  Merivale,  614.  1 
Swanst.  Rep.  509,  and  note,  ibid. 

^  Pothier,  Traiti.  du  Con.  de  Soc.  No.  156,  157. 
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solution.^  In  the  Roman  law,  and  in  the  commentaries 
of  the  civihans,  every  subject  connected  with  the  doctrine 
of  partnership  is  considered  with  admirable  sagacity  and 
precision ;  but,  in  this  instance,  the  rule  was  carried  so 
far,  that  even  a  stipulation  that,  in  the  case  of  the  death 
of  either  partner,  the  heir  of  the  deceased  should  be  ad- 
mitted into  the  partnership,  was  declared  void.""  The 
provision  in  the  Roman  law  was  followed  by  Argou,  in 
his  institutes  of  the  French  law/  Pothier  was  of  opinion, 
however,  that  the  civil  law  abounded  in  too  much  refine- 
ment on  this  point ;  and  that  if  there  be  a  provision,  in 
the  original  articles  of  partnership,  for  the  continuance 
of  the  rights  of  partnership  in  the  representatives  of  the 
deceased,  it  w^ould  be  valid.*^  His  opinion  has  been  fol- 
lowed in  the  Code  Na-poleon  f  and  in  the  English  law, 
such  a  provision  in  the  articles  of  partnership  for 
*the  benefit  of  the  representatives  of  a  deceased  *57 
partner,  is  not  questioned ;  and  it  was  expressly 
sustained  by  Lord  Talbot/ 


^  Crawshay  v.  Collins,  15  Vesey,  228.  Kinder  v.  Taylor,  cited  in  Goto  on 
Partnership,  240.     Vulliamy  v.  Noble,  3  Merivale,  614. 

b  Dig.  17.  2.  35.  52.  59. 

^  Inst,  au  Droit  Francois,  1.  3.  ch.  23. 

<•  Pothier,  ul.  sup.  No.  145. 

«  Art.  1868. 

^  Wrexham  v.  Hudleston,  1  Sioanston,  514.  note.  See,  also,  Pearce  v. 
Chamberlain,  2  Vesey,  sen.  33.  Balmain  v.  Shore,  9  Vesey,  500.  Warner 
V.  Cunning^ham,  3  Doto's  Pari.  Cas.  76.  Gratz  v.  Bayard,  11  Serg.  Sf 
Raicle,A\.  Scholefield  v.  Eichelberger,  7  Peters''  U.S.  Rep.  b^G.  If  one 
partner,  by  will,  continues  his  share  of  stock  in  a  partnership  for  a  definite 
period,  and  the  partnership  be  continued  after  his  death,  and  becomes  insolvent, 
the  partnership  creditors  have  no  claim  over  the  general  creditors  to  the  assets 
in  the  hands  of  the  representatives  of  the  deceased,  except  as  to  the  assets 
vested  in  the  partnership  funds.  Ex  parte  Garland,  10  Vesey,  110.  Pitkin  v. 
Pitkin,  7  Conn.  Rep.  307.  Thompson  v.  Andrews,  1  Mylne  ^  Keene,  116. 
In  the  case  of  the  Louisiana  Bank  v.  Kenner's  succession,  1  Miller's  Louis. 
Rep.  384,  after  an  extensive  examination  of  the  commercial  laws  and  usages 
of  Europe  and  the  United  States,  it  was  considered  to  be  a  doubtful  point, 
whether  stipulations  in  contracts  of  partnership,  that  they  may  be  continued 
after  the  death  of  one  of  the  partners,  for  the  benefit  of  the  heirs,  were  binding 
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A  community  of  interest  still  exists  between  the  sur- 
vivor and  the  representatives  of  the  deceased  partner; 
and  those  representatives  have  a  right  to  insist  on  the 
application  of  the  joint  pro])erty  to  the  payment  of  the 
joint  debts,  and  a  due  distribution  of  the  surplus.  So 
long  as  those  objects  remain  to  be  accomphshed,  the 
partnership  may  be  considered  as  having  a  hmited  con- 
tinuance. If  the  survivor  does  not  account  in  a  reason- 
able time,  a  Court  of  Chanceiy  will  grant  an  injunction 
to  restrain  him  from  acting,  and  appoint  a  receiver,  and 
direct  the  accounts  to  be  taken.*  If  the  surviving  part- 
ner be  insolvent,  the  effects  in  the  hands  of  the  repre- 
sentatives of  the  deceased  partner  are  liable,  in  equity, 
for  the  partnership  debts ;  and  it  is  no  objection  to  the 

claim  that  the  creditor  has  not  used  due  dilio-ence 
*5S     in  prosecuting  the  surviving  partner,  before  *his 

insolvency ;  for  the  debt  is  joint  and  several,  and 
equally  a  charge  upon  the  assets  of  the  deceased  partner, 
and  against  the  person  and  estate  of  the  survivor. '^ 

(3.)  By  the  insanity  of  a  partner. 

Insanity  does  not  work  a  dissolution  of  partnership, 
ipso  facto.     It  depends   upon  circumstances   under  the 


on  the  latter  without  their  consent.  They  were  not  so  binding  in  Louisiana  at 
the  time  of  the  adoption  of  the  code  of  1803.  The  better  opinion  is,  that  they 
are  not  any  where  absolutely  binding.  It  is  at  the  option  of  the  representatives, 
and  if  they  do  not  consent,  the  death  of  the  party  puts  an  end  to  the  partner- 
ship. If  no  notice  or  dissent  be  given,  it  is  said  that  a  continuation  of  the 
partnership  will  be  presumed.  Pigott  v.  3a.gley,  M'Clel.  <^  Younge,  569. 
Kershaw  v.  Matthews,  2  Riiss.  62.      Collyer  on  Partnership,  120 — 122. 

*  Ex  parte  Ruffin,  6  Vesey,  126.  Hartz  v.  Schroder,  8  Vesey,  317.  Ex 
parte  Williams,  11  Vesey,  5.  Peacock?;.  Peacock,  16  Vesey,  57.  Wilson  v. 
Greenwood,  1  Swanst.  Rep.  480.  Crawshay  v.  Maule,  ibid.  506.  Murray  v. 
Mumford,  6  Cowen,  441.     16  Johns.  Rep.  493. 

''  Hamersly  v.  Lambert,  2  Johns.  Ch.  Rep.  508.  Miss  Sleech's  case,  in 
Devaynes  v.  Noble,  1  Merivale^s  Rep.  539.  The  creditor  of  the  firm  may  sue 
the  surviving  partner,  and  the  representatives  of  the  deceased  partner,  for  pay- 
ment out  of  the  assets  of  the  deceased,  and  without  showing  that  the  surviving 
partner  was  insolvent.     Wilkinson  v.  Henderson,  1  Mylne  4*  Kecne,  582. 
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sound  discretion  of  the  Court  of  Chancery.  But  if  the 
lunacy  be  confirmed  and  duly  ascertained,  it  may  now 
be  laid  down  as  a  general  rule,  notwithstanding  the  de- 
cision of  Lord  Talbot  to  the  contrary,  that,  as  partners 
are  respectively  to  contribute  skill  and  industry,  as  well 
as  capital,  to  the  business  of  the  concern,  the  inability  of 
a  partner,  by  reason  of  lunacy,  is  a  sound  and  just  cause 
for  the  interference  of  the  Court  of  Chancery  to  dissolve 
the  partnership,  and  have  the  accounts  taken,  and  the 
property  duly  applied.^ 

(4.)  Bij  hanTiruptcy  of  a  partner. 

Bankruptc}^  or  insolvency,  either  of  the  whole  part- 
nership, or  of  an  individual  member,  dissolves  a  partner- 
ship ;  and  the  assignees  become,  as  to  the  interest  of  the 
bankrupt  or  insolvent  partner,  tenants  in  common  with 
the  solvent  partners,  subject  to  all  the  rights  of  the  other 
partners ;  and  a  community  of  interest  exists  between 
them,  until  the  affairs  of  the  company  are  settled.  The 
dissolution  of  the  partnership  follows  necessarily,  under 
those  statutes  of  bankruptcy,  which  avoid  all  the  acts  of 
the  bankrupt  from  the  day  of  his  bankruptcy,  and  from  - 
the  necessity  of  the  thing,  as  all  the  property  of  the 
bankrupt  is  vested  in  *his  assignees,  who  cannot  *59 
carry  on  the  trade.^  A  voluntaiy  and  loim  fide 
assignment  by  a  partner  of  all  his  interest  in  the  part- 
nership stock,  has  the  same  effect,  and  dissolves  the 
partnership.     This  is  upon  the  principle  that  a  partner- 


*  Wrexham  •;;.  Hudleston,  cited  1  Sicanst.  Rep.  514.  note.  Sayer  v.  Bennet, 
1  Cox's  Cas.  107.  Waters  v.  Taylor,  2  Ves.  Sf-  Bea.  301.  Jones  v.  Noy,  2 
Myhie  4-  Keene,  125.  Milne  v.  Bartlett,  Atkin  &r  Wyatt's  Rep.,  April,  1839. 
See  vol.  ii.  lee.  41.  adfinem.  The  general  rule  mentioned  by  Spencer,  J.,  in  15 
Johns.  57,  that  insanity  works  a  dissolution  of  a  partnership,  must  be  taken  with 
the  limitations  in  the  text. 

''  Fox  V.  Hanbury,  Coivp.  445.  Loid  Eldon,  Ex  parte  Williams,  11  Vesey,  5. 
Wilson  V.  Greenwood,  1  Swanst.  Rep.  482.  Marquand  v.  N.  Y.  Man.  Co.  17 
Johns.  Rep.  525. 
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ship  cannot  be  compelled  by  the  act  of  one  partner  to 
receive  a  stranger  into  an  association  which  is  founded 
on  personal  confidence.*  The  dissolution  takes  place, 
and  the  joint  tenancy  is  severed,  from  the  time  that  the 
partner,  against  whom  the  commission  issues,  is  ad- 
judged a  bankrupt,  and  the  dissolution  relates  back  to 
the  act  of  bankruptcy.  The  bankruptcy  operates  to 
prevent  the  solvent  partner  from  dealing  with  the  part- 
nership property  as  if  the  partnership  continued ;  but, 
in  respect  to  the  past  transactions,  he  has  a  lien  on  the 
joint  funds  for  the  purpose  of  duly  applying  them  in 
liquidation  and  payment  of  the  partnership  debts,  and 
is  entitled  to  retain  them  until  the  partnership  accounts 
be  taken.**  If  all  the  interest  of  a  partner  be  seized  and 
sold  on  execution,  that  fact  will  likewise  terminate  the 
partnership,  because  all  his  share  of  the  joint  estate  is 
transferred,  by  act  of  law,  to  the  vendee  of  the  sheriff, 
who  becomes  a  tenant  in  common  with  the  solvent  part- 
ners. I  have  not  met  with  any  adjudication  upon  the 
point  in  the  English  law,  though  it  is  frequently  as- 
sumed f  but  it  follows,  as  a  necessary  consequence, 
from  the  sale  of  his  interest,  and  it  is  equivalent,  in  that 
respect,  to  a  voluntary  assignment.  It  was  a  rule  of  the 
civil  law,  that  the  partnership  was  dissolved  by  the  in- 
solvency of  one  of  the  members,  and  an  assign- 
*60  ment  of  his  property  to  his  creditors,  *or  by  a 
compulsory  sale  of  them  by  judicial  process  on 
behalf  of  his  creditors."^ 


a  Inst.  3.  26.  8.  Marquand  v.  N.  Y.  Man.  Co.  17  Johns.  525.  Ex  parte 
Barrow,  2  Rose,  255.  Murray  w.  Bogart,  14  Johns.  318.  Mumford  v.  M'Kay, 
8  Wendell,  442.     Kingman  v.  Spurr,  7  Pick.  235. 

•>  Harvey  v.  Crickett,  5  M.  Sr  Selw.  336.  Barker  v.  Goodair,  11  Vesey,  78. 
Button  V.  Morrison,  17  Vesey,  193. 

<=  So  stated  arguendo  in  Sayer  v.  Bennet,  1  Montagu  on  Part,  note  16. 
Goto  on  Partnership,  310. 

■*  Diet,  du  Digest, -pax  Thevenot  Dessaules,  art.  Society,  No.  56.70.  A  dis- 
charge of  one  partner  under  a  bankrujit  commission,  is  no  discharge  of  the  other, 
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(5.)  By  judicial  decree. 

We  have  seen,  that  the  partnership  may  be  dissolved 
by  the  decree  of  the  Court  of  Chancery,  in  the  case  of 
insanity.  It  may  also  be  dissolved  at  the  instance  of  a 
member,  and  against  the  consent  of  the  rest,  when  the 
business  for  which  it  was  created  is  found  to  be  imprac- 
ticable, and  the  property  invested  liable  to  be  wasted 
and  lost.*  It  may  be  dissolved  when  the  whole  scheme 
of  the  association  is  found  to  be  visionary,  or  founded 
upon  erroneous  principles.''  So,  if  the  conduct  of  a  part- 
ner be  such  as  renders  it  impracticable  to  carry  on  the 
business,  or  there  be  a  gross  abuse  of  good  faith  between 
the  parties,  the  Court  of  Chancery,  on  the  complaint  of 
a  partner,  may,  in  its  discretion,  dissolve  the  association, 
notwithstanding  the  other  members  object  to  it.  But 
the  court  will  require  a  strong  case  to  be  made  out,  be 
fore  it  wiU  dissolve  a  partnership,  and  decree  a  sale  of 
the  whole  concern.  It  may  restrain  a  single  partner 
from  doing  improper  acts  in  future ;  but  the  parties,  as 
in  another  kind  of  partnership,  enter  into  it  for  better 
and  worse,  and  the  court  has  no  jurisdiction  to  make  a 


and  the  creditor  can  sue  the  other  partner  for  the  balance  of  his  debt,  notwith- 
standing he  proves  his  debt  under  the  bankrupt  commission.  2  Mau.  Sf  Sehr. 
25.  444.  Mansfield,  Ch. .!.,  in  4  Taunton,  328.  Even  a  release  to  one  partner 
will  not  deprive  the  creditor  of  his  remedy  against  the  other,  if  attended  with  a 
proviso  that  it  should  not  aft'ect  his  remedy  against  the  other.  Solly  v.  Forbes  & 
Ellerman,  cited  by  Bayley,  J.,  in  Twopenny  &  Boys  v.  Young,  3  Barmv.  4*  Cress. 
208.  Though  an  absolute  technical  release  of  one  joint  debtor  releases  all,  yet 
a  mere  covenant  not  to  sue  one,  does  not  so  operate.  7  Joh?is.  Rep.  207.  4 
Greenleaf's  Rep.  421.  6  Taunton,  289.  9  Cowen,  37.  A  creditor  may,  there- 
fore, unite  in  a  petition  for  a  discharge  of  one  joint  partner,  under  the  insolvent 
acts  in  this  countiy,  without  destroying  his  right  of  action  against  a  solvent 
partner. 

»  Baring  w.  DLx,  1  Cox's  Cas.  213. 

•>  BuckleyV.  Cater,  and  Pearce  v.  Piper,  refeiTed  to  for  that  purpose  by  Lord 
Eldon,  in  3  Ves.  S^  Bea.  181.  See,  also,  to  the  same  point.  Reeve  v.  Parkins, 
2  Jacob  Sf  Walk.  390.  In  these  cases  of  a  bill  in  chanceiy,  for  the  dissolution 
of  a  partnership,  all  the  members,  however  numerous,  must  be  parties  to  the 
bill,  for  they  all  have  an  interest  in  the  suit.     Long  v.  Youge,  2  Simons^  3C9. 

Vol.  ni.  9 
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separation  between  them  for  trifling  causes,  as  because 
one  of  them  is  less  good  tempered  or  accommodating  than 
the  other.  The  conduct  must  amount  to  an  exclusion  of 
one  partner  from  his  proper  agency  in  the  house,  or  be  such 

as  renders  it  impossible  to  cany  on  the  business 
*61      upon  the  *terms  stipulated.*    A  breach  of  covenants 

in  articles  which  is  important  in  its  consequences,  or 
when  there  has  been  a  studied  and  continued  inattention 
to  a  covenant,  and  to  the  application  of  the  associates 
to  observe  it,  will  be  sufficient  to  authorize  the  court  to 
interfere  by  injunction  to  restrain  the  breach  of  the  cove- 
nant, or,  under  circumstances,  to  dissolve  the  partnership.** 
The  French  law  also  allowed  of  a  dissolution  within  the 
stipulated  period,  if  one  of  the  parties  was  of  such  bad 
temper  that  the  other  could  not  reasonably  hve  with  him, 
or  if  his  conduct  was  so  irregular  as  to  cause  great  injury 
to  the  society .•=  A  mere  temptation  to  abuse  partnership 
property  is  not  sufficient  to  induce  the  court  to  interfere  by 
injunction;'^  but  when  a  partner  acts  with  gross  impro- 
priety or  folly,  and  there  is  a  strong  probabihty  that  the 
safety  of  the  firm,  and  the  rights  of  creditors,  depend 
upon  the  interference  of  chanceiy ,  it  forms  a  proper  case 
for  the  protection  of  that  jurisdiction  to  be  thrown  over 
the  concern.^ 

In  some  instances,  chancery  will  restrain  a  partner 
from  an  unseasonable  dissolution  of  the  connexion,  and 
on  the  same  principle  that  it  will  interfere  to  stay  waste 
and  prevent  an  irreparable  mischief;  and  such  a  power 
was  assumed  by  Lord  Apsley,  in  1771,  without  any  ques- 


a  Waters  v.  Taylor,  2  Ves.  4-  Bca.  299.     Goodman  v.  Whitcomb,  1  Jacob  <$• 
Walk.  569. 
^  Marshall  v.  Colman,  2  Jacob  Sf  Walk.  266. 
•^  Inst,  au  Droit  Francois,  par  Argou,  toin.  ii.  249. 
^  Glassington  v.  Thwaites,  1  Simon  ^  Stn.  124. 
«  Tilghman,  Ch.  J.,  11  Scrg.  Sf  Rawle,  48. 
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tion  beino-  made  as  to  the  fitness  of  the  exercise  of  it.^  In 
the  civil  law,  it  was  held  by  the  civiHans  to  be  a  clear 
point,  that  an  action  might  be  instituted  by,  or  on  behalf 
of,  the  partnership,  if  a  partner,  in  a  case  in  which  no 
provision  was  made  by  the  articles,  should  undertake  to 
dissolve  the  partnership  at  an  unseasonable  mo- 
ment; *and  they  went  on  the  ground,  that  the  good  *62 
of  the  association  ought  to  control  the  convenience 
of  any  individual  member.''  But  such  a  power,  acting 
upon  the  strict  legal  right  of  a  party,  is  extremely  difficult 
to  define,  and  I  should  think  rather  hazardous  and  embar- 


(6.)  By  the  inah'ility  of  the  jyarties  to  act. 

Pothier  says,  that  if  a  partnership  had  been  contracted 
between  two  persons,  founded  on  the  contribution  of  capi- 
tal by  the  one,  and  of  personal  labour  and  skill  by  the 
other,  and  the  latter  should  become  disabled  by  the  palsy  j 
to  afford  either  the  labour  or  skiU,  the  partnership  would 
be  dissolved,  because  the  object  of  it  could  not  be  fulfilled.* 
This  conclusion  would  be  extremely  reasonable,  for  the 
case  would  be  analogous  in  principle  to  that  of  insanity, 
and  equally  proper  for  equitable  rehef. 

If  the  partners  were  subjects  of  different  governments, 
a  war  between  the  two  governments  would  at  once  inter- 
rupt, and  render  unlav^'ful,  all  trading  and  commercial 
intercourse,  and,  by  necessary  consequence,  work  a  dis- 
solution of  all  commercial  partnerships  existing  between 
the  subjects  of  the  two  nations  residing  within  their  re- 
spective dominions.  A  state  of  war  creates  disabiUties, 
imposes  restraints,  and  exacts  duties,  altogether  incon- 


■  Clavany  v.  Van  Sommer,  cited  in  3  Wood.  Lee.  416,  and  1  Swanst.  Hep. 
511.  note. 

>>  Dig.  17.  2.  65.  5.     Pothier,  TraiU  du  Con.  de  Soc.  No.  150,  151. 
«   Traitd  du,  Con.  de  Soc.  No.  142. 
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sistent  with  the  continuance  of  every  such  relation.  This 
suhject  has  been  largely  discussed,  and  the  doctrine  ex- 
plicitly settled  and  declared  by  the  courts  of"  justice  in 
New -York.* 

(7.)   Consequences  of  the  dissolution. 

When  a  partnership  is  actually  ended  by  death,  notice, 
or  other  effectual  mode,  no  person  can  make  use 
*G3  of  the  joint  *property  in  the  way  of  trade,  or  incon- 
sistently with  the  purpose  of  settling  the  affiiirs  of 
the  partnership,  and  winding  up  the  concern.  The  power 
of  one  partner  to  bind  the  firm,  ceases  immediately  on  its 
dissolution ;  and  the  partners,  from  that  time,  become 
distinct  persons,  and  tenants  in  common  of  the  joint  stock. 
One  partner  cannot  endorse  bills  and  notes  previously 
given  to  the  firm,  nor  accept  a  bill  previously  drawn  on  it, 
so  as  to  bind  it.  If  the  paper  was  even  endorsed  before 
the  dissolution,  and  not  put  into  circulation  until  after- 
wards, all  the  partners  must  unite  in  putting  it  into  cir- 
culation, in  order  to  bind  them.''  But  until  the  purpose 
of  finishing  the  prior  concerns  be  accomphshed,  the  part- 
nership, as  we  have  already  seen,  may  be  said  to  con- 
tinue ;  and  if  the  object  be  in  danger  of  being  defeated, 
by  the  unjustifiable  acts  or  conduct  of  any  of  the  part- 
ners, a  court  of  equity  will  interfere,  and  appoint  a  ma- 
nager, or  receiver,  to  conduct  and  settle  the  business.'^ 


a  Griswold  V.  Waddington,  15  Johns.  Rep.  57.  S.  C.     16  Johns.  Rep.  438. 

>»  Kilffour  V.  Finlyson,  1  H.  Blacks.  Rep.  155.  Abel  v.  Sutton,  3  Esp.  N.  P. 
Rep.  108.  Lansing  v.  Gaine  and  Ten  Eyck,  2  Johns.  Rep.  300.  Sanford  v. 
Mickles,  4  ibid.  224.  Foltz  v.  Pourie,  2  Desauss.  Ch.  Rep.  40.  Fisher  v. 
Tucker,  1  M' Cord's  Ch.  Rep.  173.  Poignard  v.  Livermore,  17  Martin,  324. 
Tombeckbe  v.  Dumell,  5  Mason,  56.    Woodford  v.  Dorwin,  3  Vermont  Rep.  82. 

"=  Wilson  w.  Greenwood,  1  iSwa^w^  i2fp  480.  Crawshay  v.  Maule,  iZiic?.  506. 
528.  After  the  dissolution,  each  partner  becomes  a  trustee  for  the  others,  as 
to  the  partnership  funds  in  his  hands,  in  order  to  effect  a  fair  settlement  and 
just  distribution  of  the  effects.  But  if  any  one  pays  over  the  funds  in  his  pos- 
session to  the  acting  partner,  or  general  receiver  of  the  trust,  he  is  not  liable 
for  the  insolvency  of  the  latter,  if  the  payment  was  not  made  in  bad  faith.  Alli- 
son V.  Davidson,  2  Dev.  N.  C.  Equity  Cases,  79.  84. 
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A  dissolution  is,  in  some  respects,  prospective  only,  and 
either  of  the  former  partners  can  receive  payment  of 
debts  due  to  the  firm,  and  give  a  release.^  On  the  dis- 
solution by  death,  the  surviving  partner  settles  the  affairs 
of  the  concern,  and  the  Court  of  Chancery  will  not  arrest 
the  business  from  him,  and  appoint  a  receiver,  unless 
confidence  be  destroyed  by  his  mismanagement  or  im- 
proper conduct.*^  1  The  surviving  partner  is  alone  suable 
at  law,  and  he  is  entitled  to  the  possession  and  dis- 
position of  the  assets,  to  enable  *him  to  discharge  *64 
the  debts  and  settle  the  concern.''  But  relief  may  be 
had  in  equity  against  the  representatives  of  the  deceased 
partner  having  assets,  if  the  surviving  partner  be  insol- 
vent :'^  and  it  is  now  held,  that  a  partnership  contract,  upon 
the  death  of  a  partner,  is  in  equity  to  be  considered  joint 
and  several,  and  to  be  treated  as  the  several  debt  of  each 
partner.®  \Each  party  may  insist  on  a  sale  of  the  joint  stock ; 


a  Piatt,  J.,  19  Johnson,  143.  King-  v.  Smith,  4  Carr  Sg-  Payne,  108.  By 
the  New-York  Statute  of  April  18th,  1838,  ch.  257,  entitled  "  an  act  for  the  relief 
of  partners  and  joint  debtors,"  on  the  dissolution  of  any  co-partnership  firm,  by 
consent  or  otherwise,  any  individual  thereof  may  make  a  compromise  with  all  or 
any  of  the  creditors,  and  obtain  a  discharge,  as  far  as  respects  himself  only  ;  but 
such  composition  or  compromise  shall  not  impair  the  right  of  the  creditor  making 
it  to  his  remedy  against  the  other  members  of  the  firm ;  nor  impair  the  right  of 
the  other  co-partners  to  call  on  such  partner  for  his  ratable  proportion  of 
such  partnership  debt.  This  statute  provision  extends  equally  to  joint  debtors, 
any  one  of  whom  may  compound  for  his  joint  indebtedness,  under  the  same  limi- 
tations. The  proper  remedy  for  one  partner  against  the  other,  is  by  a  bill  in 
chancery,  or  an  actiozi  of  account  at  law. 

b  Philips  V.  Atkinson,  2  Bro.  Ch.  Cas.  272. 

<^  Barney  v.  Smith,  4  Harr.  ^  Johns.  485.  Mun-ay  v.  Mumford,  6  Coicen, 
441.  In  Louisiana,  the  survi^'ing  partner  does  not  possess  the  right,  until  he  is 
authorized  by  the  Court  of  Probates,  to  sue  for  or  receive  partnership  debts. 
Flower  V.  O'Conner,  7  Louisiana  Rep.  194.  This  is  an  anomaly  in  the  law  of 
partnership. 

^  Simpson  v.  Vaughan,  cited  in  2  Vesey,  101.  Jenkins  v.  De  Groot,  1 
Caines'  Cases  in  Error,  122.  Van  Reims  Dyk  v.  Kane,  1  Gall.  Rep.  371.  G30. 
Hamersly  V.  Lambert,  2  Johns.  Ch.  Rep.  508. 

«  Vulliamy  v.  Noble,  3  Merivale,  593.  Wilder  v.  Keeler,  3  Paige,  167.  A 
joint  creditor  may  file  a  bill  against  the  representatives  of  a  deceased  partner, 
though  the  sur\'ivor  be  not  insolvent.     He  is  not  compelled  to  sue  the  survivor  in 
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and  when  a  court  of  equity  winds  up  the  concerns  of  a 
partnership,  it  is  done  by  a  sale  of  the  property,  and  a  con- 
version of  it  into  money.  If,  however,  before  a  sale  or  a 
settlement  of  the  joint  concern,  tlie  partner  in  possession 
of  the  capital  continues  the  trade  with  the  joint  property, 
lie  will  be  bound  to  account  with  the  other  partner,  or  the 
representatives  of  a  deceased  partner,  for  the  profits  of 
the  trade,  subject  to  just  allowances.*  The  good  will  of 
a  trade  is  not  partnership  stock.  It  has  been  decided  to 
be  the  right  of  the  survivor,  and  which  the  law  gives 
him,  to  carry  on  the  trade,  and  that  the  representatives 
of  a  deceased  partner  cannot  compel  a  division  of  it.** 
But  it  was  afterwards  doubted  whether  the  good  will 
did  survive,  and  could  be  sejDarated  from  the  lease  of  the 
establishment,  and  especially  if  the  survivor  continued 
the  trade  with  the  joint  funds.'^ 

The  joint  creditors  have  the  primary  claim  upon  the 
joint  fund,  in  the  distribution  of  the  assets  of  bankrupt  or 
insolvent  partners,  and  the  partnership  debts  are  to  be 
settled  before  any  division  of  the  funds  takes  place.  So 
far  as  the  partnership  property  has  been  acquired  by 
means  of  partnership  debts,  those  debts  have,  in  equity, 
a  priority  of  claim  to  be  discharged ;  and  the  separate 
creditors  are  only  entided  in  equity  to  seek  payment  from 
the  surplus  of  the  joint   fund  after  satisfaction  of  the 


the  first  instance.  Wilkinson  t;.  Henderson,  1  Mylne  Sf  Keene,  582.  Devaynes 
V.  Noble,  1  Merivale,  529.  Sleech's  case,  ibid.  5C3.  Collyer  on  Partnership, 
343 — 346.     Sumner  v.  Powell,  2  Merivale,  37. 

»  Brown  V.  Litton,  1  P.  Wm.  140.  Hammond  v.  Douglas,  5  Vesey,  539. 
Ci-awshay  v.  Collins,  15  Vesey,  218.  Featherstenhaugh  v.  Fenwick,  17  ibid. 
298.     Sigourney  v.  Munn,  7  Conn.  Rep.  11. 

*>  Hammond  v.  Douglas,  5  Vesey,  539.  Farr  v.  Pearce,  3  Madd.  Rep.  47. 
But  see  Crawshay  v.  Collins,  15  Vesey,  227,  a  doubt  expressed  as  to  the  sur- 
vivorship of  a  good  will. 

'^  Lord  Eldon,  in  Crawshay  v.  Collins,  15  Vesey,  224.  227.  The  good  will 
of  a  business  has  been  recognised  in  equity  as  a  valuable  interest.  Kennedy  v. 
"Lee,  3  Merivale,  452.  455.  By  the  conveyance  of  a  shop  the  good  will  passes, 
though  not  specifically  mentioned.     Chissum  v.  Dawes,  5  Russ.  29. 
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joint  debts.  *The  equity  of  the  rale,  on  the  other 
hand,  equally  reqijires  that  the  joint  creditors  should 
only  look  to  the  surplus  of  the  separate  estates  of 
the  partners,  after  payment  of  the  separate  debts.  It 
was  a  principle  of  the  Roman  law,  and  it  has  been  ac- 
knowledged in  the  equity  jurisprudence  of  Spain,  Eng- 
land, and  the  United  States,  that  partnership  debts  must 
be  paid  out  of  the  partnership  estate,  and  private  and 
separate  debts  out  of  the  private  and  separate  estate  of 
the  individual  partner.  If  the  partnership  creditors  can- 
not obtain  payment  out  of  the  partnership  estate,  they 
cannot  in  equity  resort  to  the  private  and  separate  estate, 
until  private  and  separate  creditors  are  satisfied ;  nor 
have  the  creditors  of  the  individual  partners  any  claim 
upon  the  partnership  property,  until  all  the  partnership 
creditors  are  satisfied.*  The  basis  of  the  general  rule  is, 
that  the  funds  are  to  be  liable  on  which  the  credit  was 
given.  In  contracts  with  a  partnership  the  credit  is  sup- 
posed to  be  given  to  the  firm,  but  those  who  deal  with 
an  individual  member  rely  on  liis  sufficiency.  Partner- 
ship effects  cannot  be  taken  by  attachment,  or  sold  on 
execution,  to  satisfy  a  creditor  of  one  of  the  partners  only, 
except  it  be  to  the  extent  of  the  interest  of  such  separate 
partner  in  the  effects,  after  settlement  of  all  accounts. 
The  sale  is  made  subject  to  the  partnership  debts,  and  is 
in  effect  only  a  sale  of  the  undefined  surplus  interest  of 
the  partner  defendant,  after  the  partnership  debts  are 
paid.''     In  pursuance  of  this  principle,  it  is  held,  that  the 


*  Wilder  v.  Keeler,  3  Paige,  167.  Morgan  v.  his  Creditors,  20  Martin's 
L.  Rep.  599.  M'Culloh  v.  Dashiell,  1  Harr.  ^  Gill.  96.  Payne  v.  Matthews, 
6  Paige,  19.     Hull  v.  Wood,  2  M'Cord,  302. 

^  Heydon  v.  Heydon,  1  Salk.  392.  Fox  v.  Hanbury,  Cowp.  445.  Wilson 
and  Gibbs  v.  Conine,  2  Johns.  Rep.  280.  Matter  of  Smith,  16  Johnson,  102. 
Moody  V.  Payne,  2  Johns.  Ch.  Rep.  548.  Jarvis  v.  Hyer,  4  Dev.  N.  C.  Rep. 
367.  Tappan  v.  Blaisdell,  5  A^  H.  Rep.  190.  For  the  general  doctrine  laid 
down  in  the  text,  see,  at  large,  Einerig.  Traii6  des  Con.  a  la  Grosse,  ch.  12. 
860.  6.     Ex  parte  Cook,  2  P.    Wm.  499.     West  v.  Skip,  1  Vesey,  sen.  456. 


65  OF  PERSONAL  PROPERTY.  [Part  V. 

creditor  of  an  ostensible  partner,  and  who  gave  him 
credit  as  a  single  individual,  is  not  to  be  postponed  in  his 
a,ttachment  upon  the  stock  in  trade,  to  another  creditor, 


Ex  parte  Elton,  3  Vcsey,  238.  Taylor  v.  Field,  4  Vesey,  396.  Ex  parte  Ken- 
sington, 14  Veseij,  447.  Ch.  Do  Saussure,  in  Woddrop  v.  Ward,  3  Dess.  Ch. 
Rep.  -203,  and  in  2  M'Cord's  Ch.  Rep.  302.  M'Culloh  v.  Dashiell's  Admr. 
1  Harr.  <^  Gill.  96.  Barber  v.  Hartford  Bank,  9  Conn.  Rep.  407.  Witler 
V.  Richards,  10  ibid.  37.  Pierce  v.  Jackson,  6  Mass.  Rep.  242.  Allen  v. 
Wells,  Mass.  Sup.  Court,  April  Term,  1839.  Wilder  v.  Keeler,  3  Paige, 
167.  Lyndon  v.  Gorham,  1  Gall.  Rep.  367.  Taylor  v.  Fields,  in  Exch.  4 
Vesey,  396.  15  ibid.  559.  S.  C.  This  rale  is  said  to  be  a  rule  of  convenience 
merely,  and  that  it  is  a  rule  in  bankruptcy,  and  not  a  rule  of  general  equity. 
Lord  Thurlow  overruled  it,  in  Ex  parte  Hodgson,  2  Bro.  5 ;  but  it  was  restored 
by  Lord  RossIjti,  and  followed  by  Lord  Eldon.  The  histoiy  of  the  rule  and  its 
fluctuations  was  noted  in  the  case  of  Murray  v.  Murray,  5  Johns.  Ch.  Rep. 
73 — 77.  In  Pennsylvania,  the  rule  has  been  discarded,  after  great  considera- 
tion, as  not  being  a  general  rule  in  equity,  but  one  founded  on  the  statutes  of 
bankruptcy;  and  joint  and  separate  creditors  are  allowed  to  come  in  under  their 
insolvent  laws,  pari  passu,  for  a  distributive  share  of  the  estate  qf  an  insolvent 
partner,  whether  the  fund  be  a  separate  or  partnership  fund.  Bell  v.  Newman, 
5  Serg.  .5'  Rawle,  78.  In  the  matter  of  the  estate  of  Periy,  1  Ashmead,  347. 
So,  in  Georgia,  a  judgment  creditor  of  a  partner,  in  his  individual  capacity,  may 
levy  on  the  partnership  effects,  and  sell  his  debtor's  undivided  interest  therein, 
without  reference  to  the  claims  of  the  creditors  of  the  firm.  Ex  parte  Steb- 
bins  &  Mason,  R.  M.  Charlton'' s  Rep.  77,  and,  in  Vermont,  it  has  been  held 
that  partnership  creditors  have  no  priority  over  a  creditor  of  one  of  the  partners, 
even  as  to  the  partnership  effects.  Root  v.  Shepardson,  2  Vermont  Rep.  120. 
In  Massachusetts  the  general  docrine  relative  to  the  claims  of  creditors  in  mat- 
ters of  partnership  is  considered  to  be  one  in  equity  and  not  at  law,  and  it  was 
decided,  in  Allen  v.  Wells,  April  Term,  1839,  {Law  Reporter,  for  Atigust, 
1839)  that  at  law  the  separate  estate  of  one  partner  was  liable  on  execution  for 
a  co-partnership  debt,  and  that  the  execution  was  not  to  be  defeated  by  a  sub- 
sequent attachment  by  a  separate  creditor  of  the  indi\-idual  partner.  It  is  in 
equity  only  that  joint  creditors  can  be  restrained  from  proceeding  against  the 
separate  estate.  See,  also,  to  this  point,  Marshall,  Ch.  J.,  in  Tucker  v.  Oxley, 
5  Cranch,  35.  M'Cullen  v.  Dashiell,  1  Harr.  .^  Gill,  96.  1  Story's  Eq.  J. 
625.  It  is  to  be  observed,  however,  that  Lord  Rosslyn,  in  3  Ve^ey,  240,  de- 
clared the  rule,  as  stated  in  the  text,  to  be  settled  by  a  variety  of  cases,  not 
only  in  bankruptcy,  but  upon  general  equity.  The  rule  in  equity  is,  that  the 
joint  estate  is  first  applicable  to  partnership  debts,  and  the  separate  estate  to 
the  separate  debts,  and  the  weight  of  authority,  if  not  of  convenience  and 
equity,  seems  to  be  decidedly  in  its  favour.  Mr.  Justice  Rose,  in  Ex  parte 
Moult,  1  Deacon  ^  Cliitty,  44.  73.  S.  C,  1  Montagu,  292,  declared  it  to  be 
a  universal  maxim  in  the  administration  of  assets  in  equity,  that  the  separate  es- 
tate should  be  applied,  in  the  first  instance,  to  the  separate  creditors,  and  the 
joint  estate  to  the  joint  creditors.  The  joint  creditors  must  go  first  to  the  joint 
estate,  and  the  separate  creditors  first  to  the  separate  estate  ;  and  if  there  be  a 
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who  may  .subsequently  attach  the  same  stock  for  a  debt 
created  equally  upon  the  same  credit,  though  he  should 
have  discovered  a  concealed  partner  and  set  up  his  claim 
as  a  partnership  creditor.^  This  claim  of  the  joint  cre- 
ditors is  not  such  a  lien  upon  the  partnership  property, 
but  that  a  bona  fide,  ahenation  to  a  purchaser  for  valuable 
consideration,  by  the  partners,  or  either  of  them,  before 
judgment  and  execution,  will  be  held  valid.  Upon  a 
dissolution  of  the  partnership  each  partner  has  a  lien  upon 
the  partnership  effects,  as  well  for  his  imdemnity  as  for 
his  proportion  of  the  surplus.  But  creditors  have  no  hen 
upon  the  partnership  effects  for  their  debts.  Their  equity 
is  the  equity  of  the  partners  operating  to  the  payment  of 
the  partnership  debts.  These  are  just  and  obvious  prin- 
ciples of  equit}^  on  which  we  need  not  enlarge,  and  they 
have  been  recognised  and  settled  by  a  series  of  Eng- 
hsh  and  American  decisions.'' 

*To  render  the  dissolution   safe  and  effectual,      *G6 
there  must  be  due  notice  given  of  it  to  the  world ; 
and  a  firm  may  be  bound,  after  the  dissolution  of  a  part- 
ner.-=ihip,  by  a  contract  made  by  one  partner  in  the  usual 


surplus  of  the  joint  estate,  it  is  caiTied  to  the  respective  separate  estates ;  or  if 
a  surplus  of  the  separate  estates,  it  is  carried  to  the  joint  estate.  In  Massa- 
chusetts, a  statute  in  1838,  ch.  163,  enacted  for  the  relief  of  insolvent  debtors, 
adopted  as  the  rule  for  distributing  the  effects  of  insolvent  debtors,  that  the  net 
proceeds  of  the  joint  property  should  be  appropriated  to  pay  the  joint  creditors, 
and  the  net  proceeds  of  the  separate  estate  of  each  partner  should  be  appro- 
priated to  pay  his  separate  debts.  This  is  precisely  the  English  fule  in  equity 
on  the  subject. 

^  Lord  V.  Baldwin,  6  Pick.  348.     French  v.  Cliase,  6  Greenleaf,  166. 

*"  West  V.  Skip,  1  Vesey,  sen.  4.56.  Ex  parte  RufHn,  6  Vesey,  119.  Ex 
parte  Fell,  10  Vesey,  347.  Ex  parte  Wilhams,  11  ibid.  3.  Ex  parte  Kendall, 
17  ibid.  526.  The  Master  of  the  Rolls,  in  Campbell  v.  MuUett,  2  Swanst. 
Rep.  608.  610.  Ex  parte  Harris,  1  Haddock's  Ch.  Rep.  583.  Murray  v. 
Murray,  5  Johns.  Ch.  Rep.  60.  Woddrop  v.  Ward,  3  Dessauss.  S.  C.  Rep. 
203.  Bell  V.  Newman,  5  Serg.  S^-  Rau-le,  78.  Doner  v.  StauiTer,  1  Penn. 
Rep.  198.  White  v.  Union  Insurance  Company,  1  Nott  4'  M'Cord's  Rep. 
557.  Ridgely  v.  Carey,  4  Har.  4-  M' Henry,  167.  M'Culloh  v.  Dashicll,  1 
Harr.  Sr  GUI.  96.     Stoiy,  J.,  in  Hoxie  v.  Can-,  1  Sumner,  181,  182. 

Vol.  III.  10. 


66  OF  PERSONAL  PROPERTY.  [Part  V. 

course  of  business,  and  in  the  name  of  the  firm,  with  a 
person  who  contracted  on  the  faith  of  the  partnership, 
and  had  no  notice  of  the  dissolution.^  The  principle  on 
which  this  responsibility  proceeds,  is  the  negligence  of 
the  partners  in  leaving  the  world  in  ignorance  of  the  fact 
of  the  dissolution,  and  leaving  strangers  to  conclude  that 
the  partnership  continued,  and  to  bestow  faith  and  con- 
fidence on  the  partnership  name  in  consequence  of  that 
belief. 

What  shall  be  sufficient  constructive  or  implied  notice 
of  the  dissolution  has  been  a  vexed  question  in  the  books. 
A  notice  in  one  of  the  public  and  regular  newspapers  of 
the  city  or  county  where  the  partnership  business  was 
carried  on,  is  the  usual  mode  of  giving  the  information, 
and  may,  in  ordinary  cases,  be  quite  sufficient.  But 
even  the  sufficiency  of  that  notice  might  be  questioned 
in  many  cases,  unless  it  was  shown,  that  the  party 
entitled  to  notice  was  in  the  habit  of  reading  the  paper. 
Public  notice  given  in  some  such  reasonable  way,  would 
not  be  actual  and  express  notice ;  but  it  would  be  good 
presumptive  evidence  for  a  jury  to  conclude  all  persons 

who  have  not  had  any  previous  deahngs  with  the 
*67     *firm.     As  to  persons  who  have  been  in  the  habit 

of  dealing  with  the  firm,  it  is  requisite  that  actual 
notice  be  brought  home  to  the  creditor,  or,  at  least,  that 
it  be  given  under  circumstances  from  which  actual 
notice  may  be  inferred.^  If  the  facts  are  all  found  or  as- 
certained, the  reasonableness  of  notice  may  be  a  ques- 


*  Le  Roy,  Bayard  &  Co.  v.  Johnson,  2  Peters^  U.  S.  Rep.  186.  Brisban 
v.  Boyd,  4  Paige,  17. 

•>  Vernon  v.  The  Manhattan  Company,  17  Wendell,  526.  Watkinson  v.  Bank 
of  Pennsylvania,  4  Wharton,  482.  The  doctrine  of  these  cases,  and  that  of 
Rowley  v.  Home,  3  Bingham,  2,  is  that  merely  taking  a  newspaper,  in  which  a 
notice  is  contained,  is  not  sufficient  to  charge  a  party,  for  it  is  not  to  be  intended 
that  he  reads  the  contents  of  all  the  notices  in  the  newspapers  which  he  may 
chance  to  take.  The  inference  of  consti-uctive  notice  from  such  a  source  was 
pretty  strongly  exploded  in  all  these  cases. 
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tion  of  law  for  the  court,  and  so  it  was  held  in  Mowatt  v. 
Hoivkmd  f-  but  generally  it  will  be  a  mixed  question  of 
law  and  fact,  to  be  submitted  to  a  jury  under  the  direc- 
tion of  the  court,  whether  notice  in  the  particular  case, 
under  all  the  circumstances,  has  been  sufficient  to  justify 
the  inference  of  actual  or  constructive  knowledge  of  the 
fact  of  the  dissolution.  The  weight  of  authority  seems 
now  to  be,  that  notice  in  one  of  the  usual  advertising 
gazettes  of  the  place  where  the  business  was  carried  on, 
and  pubhshed  in  a  fair  and  usual  manner,  is  of  itself  no- 
tice of  the  fact  as  to  all  persons  who  have  not  been  pre- 
vious dealers  with  the  partnership.''  Nor  is  notice,  in 
fact,  requisite,  when  a  partnership  is  dissolved  by  opera- 
tion of  law.  A  declaration  of  wai"  puts  an  end  to  the 
continuance  of  a  commercial  paitnership,  between  sub- 
jects of  the  two  countries,  having  each  his  domicile  in  his 
own  country ;  and  such  an  official  solemn  act  of  govern- 
ment is  notice  to  all  the  world  of  the  most  authentic  and 
monitory  kind,  and  supersedes  the  necessity  of  any 
other."^ 

When  a  smgle  partner  retires  from  the  firm,  the 
same  notice  *is  requisite  to  protect  from  continued     *68 
responsibihty ;  and  even  if  due  notice  be  given, 
yet,  if  the  retiruig  partner  wilhngly  suffers  his  name  to 
continue  in  the  firm,  or  in  the  title  of  the  firm  over  the 
door  of  the  shop  or  store,  he  will  still  be  holden.'*     But  if 


a  3   Day's  Rep.  353. 

b  Godfrey  v.  Tiirnbull,  1  Esp.  N.  P.  371.  Parkin  v.  Carruthers,  3  ihid.  248. 
Gorham  v.  Thompson,  Pcake^s  N.  P.  Cas.  42.  Graham  v.  Hope,  ibid.  154. 
Leeson  t'.  Holt,  1  Starkir^s  Rep.  186.  Jenkins  v.  Blizard,  ihid.  420.  Williams 
0).  Kep-ts,  2  Starkie's  Rep.  290.  Wright  v.  Pulham,  2  Chitty,  121.  Rooth  v. 
Quin,  7  Price^s  Rep.  193-  Lansing  i'.  TenEyck,  2  Johns.  Rep.  300.  Ketch^m 
V.  Clark,  6  ibid.  144.  Graves  v.  Merry,  6  CowerCs  Rep.  701.  Martin  v. 
Walton,  1  M' Cord's  Rep.  16.  Bank  of  Soiuli  Carolina  v.  Humphrey's,  ibid. 
388.  Whitman  v.  Leonard,  3  Pick.  Rep.  177 .  Prentiss  ■?;.  Sinclair,  5  Vermont 
Rep.  149.     Watkinson  v.  Bank  of  Pennsylvania,  4  Wharton,  482.  ^ 

•^  Griswold  V.  Waddington,  15  .Johns.  Rep.  57.     16  Johns.  Rep.  494. 

^  Williams  v.  Keats,  2  Starkie's  Rep.  290.  Brown  v.  Leonard,  2  Chitiy's  Rep. 
120.    Williams  v.  Keats,  3  E.  C.  L.  35L    Pqlman.v.  Orchard,  1?  E.  C.  l,  4,7. 

.a' 
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the  use  of  the  name  of  the  former  firm  be  contmued  with- 
out his  authority,  and  the  retiring  partner  had  given  due 
notice  of  the  dissolution  of  the  connexion,  he  is  not  re- 
sponsible for  the  use  of  his  name  without  his  consent  or 
authorit}^  and  without  any  act  to  w^arrant  it;  and  he  is 
not  bound  to  take  legal  measures  to  have  the  use  of  the 
former  name  of  the  firm  discontinued.  Persons  must  in- 
quire, and  know,  at  their  peril,  who  are  truly  designated 
by  the  firm.''  A  domant  partner  may  withdraw  without 
giving  public  notice  of  the  dissolution  of  the  partnership  ; 
for,  being  unknown  as  a  partner,  the  firm  was  not  trusted 
on  his  account,  and  he  is  chargeable  only  for  debts  con- 
tracted during  the  time  he  was  actually  a  partner.^  If  a 
partner  retires  without  notice,  he  is  not  liable  for  a  part- 
nership debt  contracted  afterwards  with  a  person  who 
never  knew  he  was  a  partner,  and  when  he  was  not  so 
notorious  as  a  partner,  as  to  raise  a  presumption  of  that 
knowledge.'^  In  the  case  of  an  infant  partner,  his  acts 
and  contracts  are  of  course  voidable  ;  but  if,  on  arriving 
at  full  age,  the  infant  does  not  disaflirm  the  partnership, 
and  give  notice  of  it  to  those  with  whom  the  jDartnership 
have  had  dealings,  he  wiR  be  responsible  for  subsequent' 
debts  contracted  on  the  credit  of  the  partnershijD.  The 
ground  of  the  rule  is,  that  the  infant  acted  as  paVtner 

during  his  infancy,  and  when  he  comes  of  age  he 
*69      neglects  to  inform  the  world  that  *he  is  not  a  partner, 

and  suffers  it  to  deal  under  mistake  and  delusion.** 


*  Newsome  v.  Coles,  2  Campb.  Rep.  617. 

**  Evans  V.  Drummond,  4  Esp.  N.  P.  JRep.  89.  Armstrong  v.  Hussey,  12 
Serg.  4-  Raide,  315.  Heath  v.  Sansom,  1  Neville  4-  Manning,  104.  4  5.  4" 
Adolp.  172.  S.  C.  It  seems  to  be  the  doctrine  of  the  case  of  Evans  v.  Drum- 
mond, and  especially  of  that  of  Thompson  v.  Percival,  3  Neville  4-  Manning, 
167,  that  if  a  creditor  of  a  dissolved  partnership  accepts  for  his  debt  the  nego- 
tiable paper  of  the  acting  partner  who  continues  the  business,  and  who  has  charge 
of  the  effects  and  of  the  settlement  of  the  concern,  it  is  evidence  of  an  agreement 
to  discharge  the  retiring  partner. 

<^  Carter  v.  Whalley,  1  B.  Sr  Adolp.  11.     1  Lloyd  Sf  Welshy,  297.  S.  C. 

•^  Goode  V.  Harrison,  5  Barnw.  <$-  Aid.  147. 
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Having  thus  far  collected  and  reviewed  the  general 
principles  which  constitute  the  law  of  partnership,  and 
followed  those  principles  into  their  practical  details,  the 
plan  of  these  lectures  will  not  permit  me  to  go  more  mi- 
nutely into  the  subject,  or  to  consider  the  legal  and  equi- 
table remedies  which  exist  between  partners,  and  between 
them  and  third  persons,  in  relation  to  the  various  rights 
and  duties  which  belong  to  the  association.  The  questions 
arising  upon  those  remedies,  and  particularly  in  respect 
to  the  settlement  of  the  partnership  estate,  in  the  various 
cases  of  dissolution,  and  especially  of  dissolution  by  bank- 
ruptcy, are  subtle  and  numerous.  The  decrees  in  equity 
under  this  head  abound  with  minute  and  refined  dis- 
tinctions, and  they  form  a  comprehensive  and  very  com- 
phcated  part  of  this  branch  of  commercial  law.* 


'^  Among-  those  English  treatises  which  enter  more  at  large  on  the  law  of  part- 
nership, I  would  refer  the  student  to  a  valuable  summary  of  the  law  of  partners, 
in  the  third  volume  of  Mr.  Chitty^s  large  treatise  on  the  Laws  of  Commerce  and 
Manufactures,  and  the  Contracts  relating  thereto ;  and,  more  especially,  to 
the  American  edition  of  Mr.  Goid's  practical  treatise  on  the  Law  of  Partner- 
ship, from  which  I  have  derived  great  assistance.  The  American  editor,  Mr. 
Ingraham,  has  enriched  the  work  by  a  series  of  learned  notes,  in  which  the 
American  cases  are  diligently  collected,  and  the  force  and  application  of  them 
ably  considered ;  and  I  think  the  book  is  to  be  preferred  to  the  more  recent 
treatise  of  Mr.  Gary,  which  has  nothing  in  particular  to  recommend  it,  except  it 
be  the  addition  of  new  cases,  arising  since  the  publication  of  Mr.  Gow.  Since 
the  last  edition  of  this  work,  a  new  treatise  on  the  Lmv  of  Partnership,  by  Mr. 
Colly cr,  has  appeared,  v\dth  notes  of  American  cases,  by  Mr.  Phillips  and  Mr. 
Pickering,  of  Boston.  It  is  a  work  of  great  merit,  and  has  stated  fully  the  prin- 
ciples and  distinctions,  and  given  the  learning  and  cases  which  belong  to  the 
subject. 


LECTURE  XLIV. 


OF    NEGOTIABLE     PAPER. 


(1.)    Of  the  history  of  hills  and  notes. 

It  is  the  general  opinion,  that  the  commerce  of  the 
ancients  was  carried  on  without  the  use  of  bills  of  ex- 
chanofe,  and  there  is  no  vestic:e  of  them  in  the  Roman 
law.  A  passage  in  the  Pandects*  shows  it  to  have  been 
the  practice  with  the  creditor  who  lent  money  on  bot- 
tomry, or  respondentia,  to  a  foreign  merchant,  to  send 
his  slave  to  receive  the  loan,  with  maritime  interest,  on 
the  arrival  of  the  vessel  at  the  foreign  port.  This  cer- 
tainly would  not  have  been  necessary,  says  Pothier,*'  if 
bills  of  exchange  had  been  in  use.  But,  however  the 
fact  may  have  been  with  the  Romans,  it  would  seem, 
from  a  passage  in  one  of  the  pleadings  of  Isocrates,  that 
bills  of  exchange  were  sometimes  resorted  to  at  Athens, 
as  a  safe  expedient  to  shift  funds  from  one  coun- 
try to  another.*^     BiUs  *of  exchange  are  of  such     *72 


«  Dig.  22.2.  4.  1. 

'•    Traite  du  Con.  de  Change,  No.  6. 

<^  See  the  pleading  of  Isocrales,  entitled,  Trapeziticus.  (Isocrafis  Scripta 
omnia,  edit.  H.  Wolfius,  Basle,  1587.)  In  that  intererting  forensic  argument 
which  Isocrates  puts  into  the  mouth  of  a  son  of  Sopfeus,  the  governor  of  a  pro- 
vince of  Pontus,  in  his  suit  against  Pasion,  an  Athenian  banker,  for  the  grossest 
breach  of  trust,  it  is  stated,  that  the  son,  wishing  to  receive  a  large  sum  of 
money  from  his  father,  applied  to  Stratocles,  who  was  about  to  sail  from  Athens 
to  Pontus,  to  leave  his  money,  and  take  a  draft  upon  his  father  for  the  amount. 
This,  said  the  orator,  was  deemed  a  great  advantage  to  the  young  man,  for  it 
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indispensable  use  in  the  remittance  of  the  value  of  money 
between  distant  places,  without  risk  and  expense,  that 
foreign  commerce  cannot  conveniently  be  carried  on 
without  them.  They  grew  into  use  on  the  coasts  of  the 
Mediterranean  in  the  fourteenth  century.''  As  they  serve 
the  purposes  of  cash,  and  facihtate  commerce,  and  are 
the  visible  representatives  of  large  masses  of  property, 
they  may  truly  be  said  to  enlarge  the  capital  stock  of 
wealth  in  circulation,  as  well  as  increase  the  trade  of  the 
countiy. 

Promissory  notes  are  governed  by  the  rules  that  apply 
to  bills.  The  statute  of  3d  and  4th  Anne,  made  promis- 
sory notes  payable  to  a  person,  and  to  his  order,  or  bearer, 
negotiable  hke  inland  bills,  according  to  the  custom  of 
merchants.  That  statute  has  been  generally  adopted  in 
this  country,  either  formally,  or  in  effect,  and  promissory 
notes  are  every  where  negotiable.''     The  effect   of  the 


saved  him  the  risk  of  remittance  from  Pontus,  over  a  sea  covered  with  Lace- 
daemonian pirates.  It  is  added,  that  Stratocles  was  so  cautious  as  to  take  se- 
curity from  Pasion  for  the  money  advanced  upon  the  bill,  and  to  whom  he  might 
have  recourse  if  the  governor  of  Pontus  should  not  honour  the  draft,  and  the 
young  Pontian  should  fail. 

*  In  1394,  the  city  of  Barcelona,  by  ordinance,  regulated  the  acceptance  of 
bills  of  exchange ;  and  the  use  of  them  is  said  to  have  been  introduced  into 
•western  Europe  by  the  Lombard  merchants,  in  the  thirteenth  century.  Bills  of 
exchange  are  mentioned  in  a  passage  of  the  Jurist  Baldus,  of  the  date  of 
1328.  Hallmn's  Introduction  to  the  Literature  of  Europe,  vol.  i.  68. 
M.  Boucher  received  from  M.  Legou  Deflaix,  a  native  of  India,  a  memoir, 
showing  that  bills  of  exchange  were  known  in  India  from  the  most  high 
antiquity.  But  the  ordinance  of  Barcelona  is,  perhaps,  the  earliest  authentic 
document  in  the  middle  ages  of  the  establishment  and  general  cun-ency  of  bills 
of  exchange.  {Consulat  de  la  Mer,  par  Boucher,  tom.  i.  614.  620.)  The 
first  bank  of  exchange  and  deposit  in  Europe  was  established  at  Barcelona  in 
1401,  and  it  was  made  to  accommodate  foreigners  as  well  as  citizens.  1  Pres- 
cott's  Ferdiiiand  and  Isabella,  Int.  p.  112.  M.  Merlin  says,  the  edict  of 
Louis  XI.  of  1462,  is  the  earliest  French  edict  on  the  subject;  and  he  attri- 
butes the  invention  of  bills  of  exchange  to  the  Jews,  when  they  retired  from 
France  to  Lombardy.  The  Italians,  and  merchants  of  Amsterdam,  first  es- 
tabHshed  the  use  of  them  in  France.  Repertoire  de  Jurisprudence,  tit.  Lettre 
et  Billet  de  Change,  sec.  2.  In  England,  reference  was  made,  in  the  statute 
of  5  Rich.  II.  c.  2.  to  the  drawing  of  foreign  bills.     This  was  in  the  year  1381. 

^  By  the  N.    Y.  Revised  Statutes,  vol.  i.  768.  sec.  1 — 6,  promissoi-y  notes 
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Statute  *is  to  make  notes,  when  negotiated,  assume  the 
shape    and  operation  of  bills,   and  to   render   the  ana- 


payaljle  in  money  to  any  person,  or  to  the  order  of  any  person,  or  to  bearer,  are 
negotiable  in  like  manner  as  inland  bills  of  exchange,  according  to  the  custom 
of  merchants.  The  payee  and  endorsee  of  every  such  note,  payable  to  them  or 
their  order,  and  the  holder  of  every  such  note,  payable  to  bearer,  may  sue 
thereon  in  like  manner  as  in  cases  of  inland  bills  of  exchange.  If  such  notes 
are  made  payable  to  the  order  of  the  maker,  or  to  the  order  of  a  fictitious  per- 
son, and  be  negotiated  by  the  maker,  they  have  the  same  effect  and  validity,  as 
if  made  payable  to  bearer.  Promissory  notes  are  negotiable  throughout  the 
Union,  and  the  endorsee  can  sue  in  his  own  name.  Notes  negotiable  where 
made,  are  nogotiable  every  where.  This  is  so  held  in  England  and  in  this 
country,  under  the  statute  of  3  and  4  Anne,  and  its  substitute.  Milne  v.  Gra- 
ham, 1  Barmc.  4*  Cress.  192.  Hatcher  v  M'Morine,  4  Dev.  N.  C.  Rep. 
122.  So,  if  a  note  or  debt  be  assigned  or  endorsed  abroad,  and  be  suable  in  the 
name  of  the  assignee  Ly  the  law  of  the  countiy  where  it  was  assigned  or  en- 
dorsed, it  would  seem  to  be  the  better  opinion  in  England,  that  the  assignee 
might  sue  there  in  his  own  name,  upon  the  assignment,  as  creating  a  right  of 
action  in  him,  and  which  it  does  upon  the  application  of  the  doctrine  of  the  lex 
loci  contractus.  Innes  v.  Dunlop,  8  Term,  595.  O'Callaghan  v.  Thomond, 
3  Taunton,  82.  In  Massachusetts,  Connecticut,  Ohio,  South  Carolina,  Ala- 
bama, Illinois,  Michigan,  Missouri,  and  most  of  the  states,  the  endorsee  has  all 
the  privileges  of  an  endorsee  under  the  law-merchant.  But  in  Vermont,  New- 
Jersey,  Pennsylvania,  Virginia,  Kentucky,  Indiana,  and  Mississippi,  his  rights, 
under  the  law-merchant,  are  to  be  taken  with  some  qualification,  and  especially 
in  the  states  last  mentioned.  See  Griffith'' s  Law  Register,  passim.  1  Mi- 
nor^s  Alabama  Rep.  5.  296.  Revised  Code  of  Mississippi,  1822,  p.  464. 
Notes  or  bills  discounted  at  a  bank,  or  deposited  for  collection,  are  placed  by 
statute  in  Pennsylvania  on  the  footing  of  foreign  bills  of  exchange  as  to  payment 
and  remedy.  Pur  don's  Dig.  108.  As  the  English  statute  has  not  been 
adopted  in  Virginia,  the  last  assignee  of  a  promissory  note  cannot  maintain  an 
action  against  a  remote  endorser,  there  being  neither  consideration  nor  pri\-ity. 
Dunlop  V.  Harris,  5  Call,  16.  In  New-Hampshire,  the  statutes  of  9  and  10 
William  III.,  and  3  and  4  Anne,  respecting  inland  biUs  and  promissory  notes, 
were  re-enacted  dm-ing  the  colony  administration.  In  Indiana,  promissory 
notes  payable  at  a  chartered  bank  withiyi  the  state,  are  by  statute  placed  on 
the  same  footing  as  inland  bills  of  exchange  by  the  law-merchant.  Revised 
Statutes  of  Indiana,  1838,  p.  119.  But  other  promissory  notes  are  not 
governed  by  the  law-merchant,  which  has  never  been  applied  in  that  state  by 
statute  to  them.  Bullitt  v.  Scribner,  1  Blackford' s  hid.  Rep.  14.  The  lex 
inercatoria,  applicable  to  foreign  and  inland  bills  of  exchange,  is  considered  to 
be  adopted  in  Indiana  as  part  of  the  common  law  of  England,  which  has  been 
adopted  by  statute.  Piatt  ».  Eads,  1  ibid.  81.  In  Pennsylvania,  Missouri,  and 
Mississippi,  sealed  instruments,  as  well  as  notes,  are  made  negotiable  by  statute, 
but  the  same  defence  as  set-off,  payTnents,  &c.,  may  be  made  as  existed  prior 
to  the  assignment.  In  Georgia,  by  statute  of  1799,  promissory  notes  are  made 
negotiable,  though  given  for  specific  articles.  Daniel  v.  Andrews,  Dudley' s 
Rep.  157. 
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logy  between  them  so  strong,  that  the  rules  established 
with  respect  to  the  one,  apply  to  the  other.*  It  was  a 
question  much  discussed  before  the  statute  of  Anne, 
whether  notes  were  not,  by  the  principles  of  the  law- 
merchant,  to  be  treated  as  bills,  and  Lord  Holt  vigorously 
and  successfully  resisted  every  such  attempt.**  The  his- 
tory of  that  struggle  is  no  longer  interesting  ;  but  there  is 
no  doubt  that  promissory  notes  were  recognised  as  mer- 
cantile instruments,  and  a  species  of  bills  of  exchange, 
by  the  canon  law,  and  the  usage  of  trade ;  and 
*74  even  by  the  *French  ordinance  of  1673,  long  be- 
fore Lord  Holt  asserted  them  to  be  of  late  English 
invention.' 

My  object  in  the  present  lecture  is  to  endeavour  to 
take  a  comprehensive,  and,  at  the  same  time,  precise  and 
accurate  view  of  the  general  doctrine,  and  most  material 
rules  relative  to  bills  and  notes ;  and  to  effect  this  purpose, 
I  shall  point  out  their  essential  qualities  ;  the  rights  of  the 
holder ;  the  negotiation  of  them,  and  the  requisite  steps 
to  fix  the  responsibility  of  the  several  parties  whose  names 
are  upon  the  paper. 

(2.)   Of  the  essential  qualities  of  negotiable  paper. 

A  bill  of  exchange  is  a  written  order  or  request,  and  a 
promissory  note  a  written  promise,  by  one  person  to 
another,  for  the  payment  of  money,  absolutely,  and  at  all 


*  Heylyn  v.  Adamson,  2  Burr.  Rep.  669.  Brown  v.  Harraden,  4  Term 
Rep.  148. 

>>  Gierke  v.  Martin,  2  Lord  Raym.  757. 

"=  The  pragmatic  of  Pope  Pius  V.  Dc  Cambiis,  as  early  as  1571,  is  men- 
tioned by  Mr.  Du  Ponceau,  in  his  dissertation  on  the  Nature  and  Extent  of 
the  Jurisdiction  of  the  Courts  of  the  United  States,  p.  122,  as  proof  of  the 
early  recognition  of  notes  as  negotiable  instruments  within  the  custom  of  mer- 
chants. I  would  also  refer  to  the  appendix  to  1  Cranch^s  Reports,  for  a  very 
elaborate  argument,  in  favour  of  the  position,  that  at  common  law,  and  before 
the  statute  of  Anne,  an  endorsee  of  a  promissory  note  could  sue  a  remote  en- 
dorser. 
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events."^  If  A.,  Jiving  in  New -York,  wishes  to  receive 
1000  dollars,  which  await  his  orders  in  the  hands  of  B., 
in  London;  he  applies  to  C,  going  from  New -York  to 
London,  to  pay  him  1000  dollars,  and  take  his  draft  on 
B.,  for  that  sum,  payable  at  sight.  This  is  an  accommo- 
dation to  all  parties.  A.  receives  his  debt  by  transferring 
it  to  C,  who  carries  his  money  across  the  Atlantic,  in  the 
shape  of  a  bill  of  exchange,  without  any  danger  or  risk  in 
the  transportation ;  and  on  his  arrival  at  London,  he 
presents  the  bill  to  B.,  and  is  paid.  This  is  the 
*plain  and  famihar  illustration  of  this  mode  of  re-  *75 
mittance,  given  by  Sir  Wm.  Blackstone ;  and  the 
practice  is  so  very  convenient,  and  suggests  itself  so  rea- 
dily, and  gives  such  extension  to  credit,  and  circulation  to 
capital,  that  it  would  seem  almost  impossible  that  it  should 
not  have  been  in  use  in  the  earliest  periods  of  commerce. 
A.,  who  draws  the  bill,  is  called  the  drawer.  B.,  to  whom 
it  is  addressed,  is  called  the  drawee,  and,  on  acceptance, 
he  becomes  the  acceptor.  C,  to  whom  the  bill  is  made 
payable,  is  called  the  payee.^  As  the  bill  is  payable  to 
C,  or  his  order,  he  may,  by  endorsement,  direct  the  bill 
to  be  paid  to  D.;  and,  in  that  case,  C.  becomes  the  ew- 
dorser,  and  D.,  to  whom  the  bill  is  endorsed,  is  called  the 
endorsee,  or  holder.  A  check  upon  a  bank  partakes  more 
of  the  character  of  a  bill  of  exchange  than  of  a  promis- 
sory note.  It  is  transferable,  hke  a  bill  of  exchange.  It 
is  not  a  direct  promise  by  the  drawer  to  pay,  but  it  is  an 
undertaking,  on  his  part,  that  the  drawee  shall  accept  and 
pay,  and  the  drawer  is  answerable  only  in  the  event  of 
the  failure  of  the  drawee  to  pay.     A  check  payable  to 


*  This  definition  is  taken  from  Baijley  on  Bills,  p.  1,  which  is  a  concise,  clear, 
and  accurate  production.  The  American  edition,  published  at  Boston,  in  1826, 
is  enriched  with  all  the  English  and  American  decisions  in  its  very  copious  notes. 

^  An  instrument  may  be  a  bill  of  exchange,  though  the  drawer  and  drawee  be 
the  same  person.     Harvey  v.  Kay,  9  Barnw.  ^'  Cress.  356. 
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bearer  passes  by  delivery,  and  the  bearer  may  sue  on  it 
as  on  an  inland  bill  of  exchange.* 

A  bill  or  note  is  not  confined  to  any  set  form  of  words. 
A  promise  to  deliver,  or  to  be  accountable,  or  to  be  respon- 
sible for  so  much  money,  is  a  good  bill  or  note ;  but  it 
must  be  exclusively  and  absolutely  for  the  pa3'ment  of 
money.''  In  England,  negotiable  paper  must  be  for  the 
payment  of  money  in  specie,  and  not  in  bank  notes.'^  In 
this  country  it  has  been  held,  that  a  note  payable  in  bank 

bills  was  a  good  negotiable  note  within  the  statute, 
*76     if  confined  to  a  species  of  paper  universally  *current 

as  cash.**  But  the  doctrine  of  these  cases  has  been 
met  and  denied,^  and  I  think  the  weight  of  argument  is 
against  them,  and  in  favour  of  the  English  rule.  It  is 
essential  that  the  bill  carry  with  it  a  personal  credit, 
given  to  the  drawer  or  endorser,  and  that  it  be  not  con- 
fined to  credit  upon  any  future  or  contingent  event  or 
fund.  The  payment  must  not  rest  ujDon  any  contingenc}^ 
except  the  failure  of  the  general  personal  credit  of  the 
person  drawing  or  negotiating  the  instrument.^  It  would 
perplex  the  commercial  transactions  of  mankind,  if  paper 
securities  of  this  kind  were  encumbered  with  conditions 
and  contingencies,  and  if  the  persons  to  whom  they  were 


"  Crugcr  V.  Armstrong,  3  Johns.  Cas.  5.  Conroy  v.  Warren,  ihid.  259. 
Woods  V.  Schroeder,  4  Harr.  ^  Johns.  276.  Lord  Kenyon,  in  Bohcm  v.  Sterling, 
7  Term,  430.     Walker  v.  Geisse,  4  Wharton,  252. 

^  UoxTi%v.'Lce,2  Lord  Raym.  1296.  8  Mod.  Rep.  362.  Str.  629.  Martin 
V.  Chaiintry,  Str.  1271.     Thomas  v.  Roosa,  7  Johns.  Rep.  461. 

<=  Bayley  on  Bills,  edit.  Boston,  1826,  p.  6. 

d  Keith  V.  Jones,  9  Johns.  Rep.  120.     Judah  v.  Harris,  19  ibid.  144. 

«  M'Cormick  v.  Trotter,  10  Serg.  4-  Rawle,  94.  Gray  v.  Donahoc,  4  Watts, 
400. 

<■  Dawkes  v.  De  Lorane,  3  Wils.  Rep.  207.  Beardesley  v.  Baldwin,  2  Str. 
Rep.  1151.  Roberts  v.  Peake,  1  Burr.  323.  In  Palmer  v.  Pratt,  9  Moore's 
Rep.  C.  B.  it  was  held,  that  a  bill  of  exchange  drawn  upon  a  contingency  was 
void ;  but  a  bill  may  be  accepted  upon  a  contingency.  A  draft  on  the  P  M. 
General  is  not  a  negotiable  bill  of  exchange,  because  it  is  understood  to  be  drawn 
against  a  contingent  public  fund,  under  the  control  of  the  post-office  department. 
2  Wharton,  233. 
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offered  in  negotiation,  were  obliged  to  inquire  when  those 
uncertain  events  would  probably  be  reduced  to  a  certainty. 
But  if  the  event  on  which  the  instrument  is  to  become  pay- 
able, be  fixed  and  certain,  and  must  happen,  as  if  the  bill 
be  drawn  payable  six  weeks  after  the  death  of  the  maker's 
father,  it  is  a  good  bill,  and  it  is  of  no  consequence  how 
long  the  payment  is  to  be  postponed.^  Nor  is  it 
necessary  *that  the  note  should  be  made  at  home.  *77 
Foreign,  as  well  as  inland  notes,  are  equally  nego- 
tiable within  the  statute  of  Anne  ;^  and  a  promissory  note 
niade  in  England,  and  transferred  by  endorsement,  or  de- 
livery in  a  foreign  country,  to  a  party  taking  it  there  for 
value,  gives  a  title  which  may  be  asserted  in  England.'^ 

The  instrument  must  be  made  payable  to  the  payeej 
and  to  his  order  or  assigns,  or  to  hearer,  in  order  to  render 
it  negotiable.  It  must  have  negotiable  words  on  its  face, 
showing  it  to  be  the  intention  to  give  it  a  transferable 
quality.  Without  them  it  is  a  valid  instrument  as  between 
the  parties,  and  is  entitled  to  the  allowance  of  the  three 
days  of  grace,  and  may  be  declared  on  as  a  promissory 
note  within  the  statute.  But  if  it  wants  negotiable  words, 
it  cannot  be  transferred,  or  negotiated,  so  as  to  enable  the 


^  Cook  V.  Colehan,  Sir.  Rep.  1217.  It  is  even  held,  that  a  note  payable 
within  two  months  after  such  a  ship  is  paid  off,  is  a  good  negotiable  note,  as  the 
event  is  morally  certain ;  (Andrews  «?.  Franklin,  Sir.  Rep.  24,)  but  I  should 
think  such  a  reference  was  not  sufficiently  certain,  and  that  the  case  might  well 
have  been  questioned,  if  it  had  not  been  subsequently  confirmed  in  1  Wils.  Rep. 
262.  3  ibid.  213.  The  numerous  English  and  American  cases  all  going  to  the 
support  of  this  one  general  proposition,  that  the  money  mentioned  in  the  instru- 
ment must  be  payable  absolutely,  and  at  all  events,  and  not  made  to  depend  on 
any  uncertainty  or  contingency,  are  diligently  and  accurately  collected  in  Bayley 
on  Bills,  edit.  Boston,  1826,  p.  8 — 15,  and  Chitty  on  Bills,  edit.  Phil.  1826,  p. 
42— .50. 

''  Milne  V.  Graham,  1  Barnw.  Sg-  Cress.  192.  Bentley  v.  Northouse,  1  Moody 
«5-  Malkin,  66.     Vide  S.  P.  supra,  p.  72.  note  b. 

•=  De  la  Chaumette  v.  The  Bank  of  England,  9  Barnw.  8f  Cress.  208.  But 
this  point  seems  to  be  stiU  contested.  See  a  discussion  of  it  in  the  London  Law 
Magazine,  No.  7.  p.  117. 
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assignee  to  sue  upon  it  in  his  own  name.*  If  the  name  of 
the  payee  or  endorsee  be  left  blank,  any  bona  Jide  holder 
may  insert  his  own  name  as  payee.'' 

It  is  usual  to  insert  the  words  value  received,  in  a  bill  or 
note,  but  they  are  unnecessary,  and  value  is  implied  in 
every  bill,  note,  acceptance,  and  endorsement.     These 

words  are  not  usual  in  checks,  which  are  nego- 
*7S      tiable,  like  inland  bills,  and  are  *governed  by  the 

same  rules.*^  Nor  is  it  necessary  that  the  maker 
should  subscribe  his  name  at  the  bottom  of  the  note  ;  and 
it  is  sufficient  if  the  maker's  name  be  in  any  part  of  the 
note,  as  if  it  should  run,  I,  A.  B.,  promise  to  pay  C.  D.,  or 
order,  one  hundred  dollars.^  This  is,  how^ever,  so  much 
out  of  the  common  course,  that  a  note  wanting  the  usual 
subscription  would  be  deemed  imperfect,  and  it  would, 
in  point  of  fact,  destroy  its  currency,  and  the  pubhc 
would  very  reasonably  conclude,  that  the  note  had  been 
left  unfinished,  and  had  got  into  circulation  by  fraud  or 
mistake.  If  the  note  be  payable  to  B.,  or  hearer,  it  need 
not  be  endorsed ;  and  it  is  the  same,  in  effect,  as  if  the 
name  of  B.  had  been  omitted.  The  bearer  may  sue  in 
his  own  name  ;  and  if  his  right  and  title,  or  the  consider- 
ation be  called  in  question,  he  must  then  show  that  he 
came  by  the  note  hona  jide,  and  for  a  valuable  consider- 


a  Hill  V.  Lewis,  1  Salk.  Rep.  132.  Burchell  v.  Slocock,  2  Lord  Raym.  1545. 
Smith  V.  Kendall,  6  Term  Rep.  123.  Rex  v.  Box,  6  Taunt.  Rep.  325.  Mayser 
V.  Whitaker,  9  Barnw,  <^  Cress.  409.  Ex  parte  Robinson,  1  Deacon  4'  Chitty, 
275.  Gerard  v.  La  Coste,  1  Dallas'  Rep.  194.  Downing  v.  Backentoes,  3 
Cairns'  Rep.  137.  In  Gadcomb  v.  Johnson,  1  Vermont  Rep.  136,  it  was  held, 
that  the  endorsee  of  a  note  not  negotiable,  was  nevertheless  bound  to  follow  the 
rules  of  the  law-merchant,  in  making  the  demand  of  payment,  and  giving  notice 
of  non-payment. 

*>  Cruchley  v.  Clarance,  2  Maule  ^  Selic.  90. 

•=  Popplewell  V.  Wilson,  1  Str.  Rep.  264.  Emery  v.  Bartlett,  2  Lord  Raym. 
1555.  Boehm  y.  Sterling,  7  Term  Rep.  ^22.  White  i;.  Ledwich,  cited  in  ^ayZey 
on  Bills,  25. 

^  Taylor  v.  Dobbins,  1  Str.  Rep.  399.  Elliott  v.  Cooper,  2  Lord  Raym. 
1576. 
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ation.*  So,  a  bill  or  note,  payable  to  a  fictitious  person, 
may  be  sued  by  an  innocent  endorsee,  as  a  note  payable 
to  bearer ;  and  such  a  bill  or  note  is  good  against  the 
drawer  or  maker,  and  will  bind  the  acceptor,  if  the  fact 
that  the  payee  was  fictitious  was  known  to  the  acceptor."' 

(3.)    Oftlic  rights  of  the  holder. 

Possession  is  'prima  facie  evidence  of  property  in  nego- 
tiable paper,  payable  to  bearer,  or  endorsed  in  blank,  and 
the  bearer,  though  a  mere  agent,  or  the  original  payee, 
when  the  endorsement  is  in  blank,  may  sue  on  it  in  his 
own  name,  without  showing  title,  unless  circumstances 
appear  creating  suspicion.*^  The  hona  fide  holder 
can  recover  upon  the  paper,  though  it  *came  to  *79 
him  from  a  person  who  had  stolen  or  robbed  it  from 
the  true  owner,  provided  he  took  it  innocently,  in  the 
course  of  trade,  for  a  valuable  consideration,  and  not  over- 
due, and  under  circumstances  of  due  caution ;  and  he 
need  not  account  for  his  possession  of  it  unless  suspicion 
be  raised.''  This  doctrine  is  founded  on  the  commercial 
pohcy  of  sustaining  the  credit  and  circulation  of  nego- 
tiable paper.  Suspicion  must  be  cast  upon  the  title  of 
the  holder,  by  showing  that  the  instrument  had  got  into 


*  Grant  v.  Vaughan,  .3  Burr.  Rep.  1516.  Bowen  v.  Viel,  18  Martin's  Louis. 
Rep.  565.  Matthews  v.  Hall,  1  Vermont  Rep.  316,  where  the  cases  on  the 
subject  are  thoroughly  considered. 

1?  Collins  V.  Emett,  1  H.  Blacks.  Rep.  313.  Minet  v.  Gibson,  3  Term  Rep. 
481.  1  H.  Blacks.  Rep.  509.  Tatlock«7.  Harris,  3  Term.  Rep.  174.  Hunter 
V.  Blodgett,  2  Yeates'  Rep.  480.     Foster  v.  Shattuck,  2  N.  H.  Rep.  446. 

•^  Mauran  v.  Lamb,  7  Coioen,  174.  Pearce  v.  Austin,  4  Wharton,  489. 
Barbarin  v.  Daniels,  7  Louis.  Rep.  481.  Denton  v.  Duplessis,  12  ibid.  92.  Hill 
V.  Holmes,  ibid.  96. 

d  Miller  V.  Race,  1  Burr.  Rep.  452.  Grants.  Vaughan,  3  ibid.  1516.  Pea- 
cock V.  Rhodes,  Doug.  Rep.  633.  King  v.  Milsom,  2  Campb.  N.  P.  5.  Solo- 
mons V.  The  Bank  of  England,  13  Easfs  Rep.  135.  i?j  notis.  Paterson  v. 
Hardacre,  4  Taunton,  114.  Bleaden  v.  Charles,  7  Bingham,  246.  Cruger  v. 
Armstrong,  3  Johns.  Cas.  5.  Conroy  v.  Wanen,  ibid.  259.  Thurston  v. 
M'Kown,  6  Mass.  Rep.  428.     Wheeler  v.  Guild,  20  Pick.  545. 
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circulation  by  force  or  fraud,  before  the  onus  is  cast  upon 
the  holder  of  showing  the  consideration  he  gave  for  it."* 
So  much  protection,  for  the  sake  of  trade,  is  given  to  the 
holder  of  negotiable  paper,  who  receives  it  fairly  in  the 
way  of  business,  that  he  can  recover  upon  it,  though  it 
has  been  paid,  if  he  received  it  before  it  fell  due.  Where 
one  has  done  a  mercantile  act,  said  Lord  Ch.  Baron  Gil- 
bert, he  subjects  himself  to  mercantile  law.''  If,  however, 
it  appears  by  proof  or  admission  that  the  agent  to  whom 
a  negotiable  note  is  endorsed  for  the  use  of  his  principal, 
has  no  interest  in  it,  he  cannot  sue  and  recover  upon  it  in 
his  own  name.'^  There  are  but  two  cases  in  which  a  bill 
or  note  is  void  in  the  hands  of  an  innocent  endorsee  for 
'j  valuable  consideration  ;  and  these  cases  are,  when 

^  *80  the  consideration  in  the  instrument  is  money  *won 
at  play,  or  it  be  given  for  a  usurious  debt.  The 
English  statutes  against  usury  and  gaming  (and  which 
have  been  adopted  generally  throughout  the  United 
States)  are  peremptory,  and  make  the  bill  or  note  abso- 
lutely void.*^  The  same  rule  would,  of  course,  apply  to 
every  case  in  which  the  contract  is  by  statute  declared 
absolutely  void. 

As  between  the  original  parties  to  negotiable  paper, 


»  Collins  V.  Martin,  1  Bos.  ^  Pull.  648.  Reynolds  v.  Chettle,  2  Campb.  N. 
P.  596.  Munroe  v.  Cooper,  5  Pick.  412.  So,  if  there  was  no  ori^nal  consi- 
deration for  the  bill,  the  holder  must  show  that  either  he  or  the  original  endorsee 
gave  value  for  it.     Thomas  v.  Newton,  2  Carr.  4'  Payne,  606. 

•>   Gilbert's  Lex  Prteioria,  288,  289. 

<=  Thatcher  v.  Winslow,  5  Mason,  58. 

^  Bowyen  v.  Bampton,  Sir.  Rep.  1155.  Lord  Mansfield,  in  Peacock  v. 
Rhodes,  Dovg.  Rep.  636.  Lowe  v.  Walker,  ibid.  736.  Ackiand  v.  Pearce, 
2  Campb.  N.  P.  599.  Since  the  above  decisions,  the  statute  of  58  Geo.  III.  c. 
98,  was  passed,  which  protects  bills  and  notes  in  the  hands  of  an  endorsee,  for 
valuable  consideration,  and  without  notice,  though  founded  on  usury ;  and  as 
there  seems  to  be  a  strong  disposition,  at  the  present  day,  to  free  usury  from 
civil  impediments,  it  is  probable  there  is  a  relaxation  on  this  point  in  some  parts 
of  this  country.  The  provisions  of  that  statute  on  this  point  have  been  adopted 
in  the  A^.  Y.  Revised  Statutes,  vol.  i.  772.  sec.  5. 
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these  provisions  in  favour  of  the  hoimfide  assignee  do  not 
apply,  and  the  consideration  of  a  bill,  note,  or  check,  may 
be  inquired  into.  It  may  be  inquired  into  between  the 
maker  and  payee,  and  between  the  endorser  and  endorsee, 
and  the  consideration  of  the  endorsement  also  may  be 
shown,  for  the  latter  are,  in  this  view,  treated  as  original 
parties.^  The  rule  equally  applies  when  the  endorsee 
took  the  paper  with  notice  of  the  illegal  consideration,  or 
of  the  want  of  it,  or  of  any  circumstances  which  would 
have  avoided  the  note  in  the  hands  of  the  endorser ;'' 
or  when  taken  not  in  the  course  of  mercantile 
*bu3iness,  or  after  it  was  due,  or  under  circum-  *81 
stances  which  ought  to  have  led  to  an  inquiry.'^  It 
was  admitted,  in  Ba^j  v.  Coddington,^  that  negotiable 
paper  could  be  assigned  or  transferred  by  an  agent,  or 
any  other  person,  fraudulently,  so  as  to  bind  the  true 
owner  as  against  the  holder,  if  it  was  taken  by  him  in 
the  usual  course  of  trade,  and  for  a  fair  and  valuable 
consideration,  without  notice  of  the  fraud.  But  it  was 
held,  that  if  the  paper  be  not  negotiated  in  the  usual 
course  of  business,  nor  in  payment  of  any  antecedent  and 
existing  debt,  nor  for  cash,  or  property  advanced  upon  it, 
nor  for  any  debt  created,  or  responsibility  incurred,  upon 


»  De  Bras  v.  Forbes,  1  Esp.  N.  P.  Rep.  117.  Ashhurst,  J.,  2  Term  Rep.  71. 
Herrick  v.  Camian,  10  Johnson,  224.  Hill  v.  Ely,  5  Serg.  ^  Rawle,  363. 
Johnson  v.  Martinus,  4  Hoisted,  144.  Hill  v.  Buckminsler,  5  Pick.  391. 
Lawrence  v.  Stonington  Bank,  6  Conn.  Rep.  521.  In  this  last  case  it  was  held, 
that  if  the  holder  received  the  bill  without  consideration,  as  where  successive 
endorsees  were  merely  agents  of  the  drawer,  for  the  collection  and  transmission 
of  the  money,  he  is  said  to  be  in  privity  with  the  first  holder,  and  is  accountable 
for  the  proceeds  of  the  bill. 

•>  Steers  v.  Lashley,  6  Term  Rep.  61.  Wiffen  v.  Roberts,  1  Esp.  N.  P. 
261.     Perkins  v.  ChaUis,  1  N.  H.  Rep.  254. 

"^  Brown  V.  Davis,  3  Term  Rep.  80.  Down  v.  Hailing,  4  Barnw.  ^  Cress. 
330.     Ayer  V.  Hutchins,  4  Mass.  Rep.  370.     Thompson  v.  Hale,  6  Pick.  259. 

^  5  Johns.  Ch.  Rep.  56.  S.  C.  20  Johns.  Rep.  637.  The  Supreme  Court 
of  Tennessee  in  Kimbro  ».  Lytle,  10  Yerger,  428,  says  that  this  case  has  car- 
ried the  restrictions  upon  the  negotiability  of  commercial  paper,  to  where  the 
Tennessee  court  is  willing  to  cany  it,  and  where  it  is  disposed  to  leave  it. 
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the  credit  of  the  note,  but  was  taken  from  the  agent  of 
the  owner  of  the  note  after  he  had  stopped  payment,  and 
as  security  against  contingent  responsibihties  previously 
incurred,  the  rights  of  the  true  owner  were  not  barred. 
Such  a  case  did  not  come  within  the  reason  or  necessity 
of  the  rule  which  protects  the  purchaser  of  paper  fraudu- 
lently assigned,  because  it  was  not  a  case  in  the  course 
of  trade,  nor  was  credit  given,  or  responsibihty  assumed, 
on  the  strength  of  the  paper.  In  any  case  in  which  the 
endorsee  takes  the  paper  under  circumstances  which 
might  reasonably  create  suspicions  that  it  was  not  good, 
he  takes  it  at  his  peril.  The  rule  is  usually  applied  to 
the  case  of  notes  over  due,  but  the  principle  is  of  general 
application.^  In  GUI  v.  Cubitt,^  the  Court  of  K.  B.  made 
a  strong  application  of  the  principle,  and  held,  that  if  an 
endorsee  takes  a  bill  heedlessly,  and  without  due  caution, 

and  under  circumstances  which  ought  to  have  ex- 
*82     cited  the  suspicions  *of  a  prudent  and  careful  m^n, 

the  maker  or  acceptor  may  be  let  in  to  his  defence. 
It  was  deemed  material  for  the  interests  of  trade,  that  a 
person  should  be  deemed  to  take  negotiable  paper  at  his 
peril,  if  he  takes  it  from  a  stranger  without  due  inquiiy 
how  he  came  by  the  bill.  He  is  bound  to  exercise  a 
reasonable  caution,  which  prudence  would  dictate  in 
such  a  case ;  and  it  is  a  question  of  fact  for  a  jury, 
whether  the  owner  of  the  lost  or  stolen  bill  had  used  due 
diligence  in  apprizing  the  public  of  the  loss,  and  whether 
the  purchaser  of  the  paper  had,  under  the  circumstances 


*  Ayer  V.  Hutchins,  A  Mass.  Rep.  370.  Napierr.  Elam,  6  Yerger^s  Tenn. 
Rep.  108.     Hunt  v.  Saiiford,  ihid.  387. 

''  3  Barnw.  Sf  Cress.  466.  See,  also,  to  the  same  point,  Beckwith  r.  Corrall, 
2  Carr.  <^-  Payne,  261.  Snow  v-  Peacock,  3  Bingham,  406.  Strange  v. 
Wigney,  6  ibid.  677.  Slater  v.  West,  1  Datusoii  S,-  Lloyd,  15.  Easley  v. 
Crockford,  10  Bingham,  243.  Nicholson  v.  Patton,  13  Louisiana  Rep.  213. 
216.  In  this  last  case  the  court  said  they  took  the  case  of  Gill  v.  Cubitt  for 
their  guide. 
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of  the  case,  exercised  a  reasonable  discretion,  and  acted 
with  good  faith  and  sufficient  caution,  in  the  receipt  of 
the  bill.  The  doctrine  of  Lord  Kenyon,  in  Lawson  v. 
We.stmi,^  that  the  bona  fide  purchaser  of  a  lost  bill,  was  at 
all  events  to  recover,  is  expressly  overruled.  This  new 
doctrine,  imposing  upon  the  owner  due  diligence  in  giving 
to  the  public  notice  of  the  loss,  and  upon  the  purchaser 
of  the  biU.  due  caution  and  inquiry,  is  supposed  to  be  cal- 
culated to  increase  the  circulation  and  security  of  nego- 
tiable paper,  and  to  render  it  more  difficult  for  thieves 
and  robbers  to  pass  it  off.^ 

(4.)    Of  the  acceptance  of  the  hill.  •■       .    ■ 

There  is  no  precise  time  fixed  by  law  in  which  bills 
payable  at  sight,  or  a  certain  number  of  days  after  sight, 
must  be  presented  to  the  drawee  for  acceptance,  though 
there  must  not  be  any  unreasonable  delay,  for  that  might 
discharge  the  drawer  and  endorser.  A  bill  payable  on 
a  day  certain  after  date,  need  not  be  presented  for  accep- 
tance before  the  day  of  payment ;  and  if  not  presented 
previously  for  acceptance,  the  right  to  require  acceptance 
becomes  merged  in,  or  as  Pardessus  says,  confounded 
with  the  right  to  demand  payment ;  but  if  presented  before 
it  becomes  due,  and  acceptance  be  refused,  it  is  disho- 
noured, and  notice  must  then  be  given  forthwith  to  the 


*  4  Esp.  N.  P.  56.  But  in  Backhouse  v.  Harrison,  3  Neville  4*  Manning, 
188,  the  case  required  the  endorser,  who  lost  his  bill  by  accident,  to  show  in  his 
defence,  gross  negligence  imputable  to  the  holder,  in  order  to  impeach  his 
title.  The  same  principle  was  followed  in  Crook  v.  Jadis,  3  Neville  4"  Man- 
ning, 257.  2  Mylne  ^-  Keene,  638.  Goodwins.  Han'ey,  6  Neville  4*  Man- 
ning, 372,  so  that  the  case  of  Gill  v.  Cubitt,  seems  to  be  somewhat  weakened. 

t'  If  a  check  be  so  filled  up,  through  ignorance  or  carelessness,  as  to  en?.ble  the 
holder  conveniently  to  insert  three  hundred  before  fifty,  and  the  banker  is  thei'eby 
misled  to  pay  the  inserted  sum,  the  loss  must  fall  on  the  drawer  of  it,  and  not  on 
the  banker.  Pothier,  Traite  du  Con.  de  Change,  part  L  c.  4.  sec.  99. 
Young  V.  Grote,  4  Bingham,  253. 


S2  OF  PERSONAL  PROPERTY.  [Part  V. 

parties  whom  it  is  intended  to  charge.''  There  is  a  dis- 
tinction made  in  the  cases  between  the  owner  of  the  bill 
and  his  agent  on  this  point.  Though  the  owner  is  not 
bound  to  present  the  bill  payable  at  a  day  certain,  for  ac- 
ceptance before  the  day,  the  agent  employed  to  collect  the 
bill,  or  to  get  it  accepted  and  paid,  or  accepted,  must  act 
with  due  diligence  to  have  the  bill  accepted  as  well  as 
paid.  He  has  not  the  discretion  and  latitude  of  time 
given  to  the  owner,  and  for  any  unreasonable  delay  on  his 
part,  he  would  be  held  responsible  for  all  the  damages 
which  the  owner  may  have  sustained  by  reason  thereof.** 

A  bill  payable  sixty  days  after  sight,  means  sixty 
*S3     days  after  acceptance,  *and  such  a  bill,  as  well  as 

a  bill  payable  on  demand,  must  be  presented  in  a 
reasonable  time,  or  the  holder  will  have  to  bear  the  loss 
proceeding  from  his  default.*^ 


»  Bank  of  Washington  V.  Tiiplett,  1  Peters^  U.  S.  Rep.  25.  Townsley  «. 
Sumrall,  2  ibid.  170.  Pardessus,  Cours  de  Droit  Com.  torn.  ii.  sec.  3.58,  359. 
Walworth  Ch.,  in  Allen  v.  Suydam,  20  Wendell,  323,  324. 

b  Allen  V.  Suydam,  17  Wendell,  368.  S.  C.  20  ibid.  321.  Van  Wart  v. 
Woolley,  5  Dowl.  Sf-  Ryl.  374.  3  Barmc.  ^  Cress.  439.  Chitty  on  Bills,  300. 
Pothier,  Traits  du  Contrat  de  Change,  No.  128.  The  Bank  of  Scotland  v. 
Hamilton,  Bell's  Com.  vol.  i.  409.  note. 

•^  Marius  on  Bills,  19.  Smith  v.  Wilson,  Andrew^  Rep.  187.  Chamber- 
lyn  V.  Delarive,  2  Wils.  Rep.  353.  Mailman  v.  D'Eguino,  2  H.  Blacks.  Rep. 
,565.  Aymar  v.  Beers,  7  Cowen's  Rep.  705.  Wallace  v.  Agry,  4  Mason,  336. 
In  this  last  case,  the  bill  was  drawn  in  Havana,  upon  London,  at  sixty  days'  sight, 
and  it  was  held  that  it  might  be  sent  for  sale  to  the  United  States,  according  to  the 
course  of  trade,  and  need  not  be  sent  from  Cuba  directly  to  London.  But  in 
Camidge  v.  AUenby,  6  Barnw.  ^  Cress.  373,  the  vendee  paid  vendor  of  goods 
in  notes  of  a  country  bank  payable  on  demand  to  bearer.  The  bank,  at  the  time, 
had  stopped  payment,  but  the  fact  was  unknown  to  both  parties.  The  vendor 
kept  the  notes  for  a  week,  without  circulation  or  demand  of  payment,  and  it  was 
held  that  he  made  the  notes  his  own  by  this  negligence.  The  French  Commer- 
cial Code  requires  a  bill  drawn  from  the  continent  or  isles  of  Europe,  and  pay- 
able within  the  European  possessions  of  France,  to  be  presented  within  six 
months  from  the  date,  and  in  default,  the  holder  loses  all  recourse  over.  Code 
de  Comm.  liv.  1.  tit.  8.  sec.  11.  There  is  no  such  fixed  rule  in  the  English  law. 
In  Mellish  v.  Rawdon,  9  Bingham,  416,  it  was  held,  that  there  must  be  no  un- 
reasonable delay  in  forwarding  for  acceptance,  a  billl  drawn  on  a  person  abroad, 
and  payable  at  so  many  days'  sight.     ^Vhat  would  amount  to  an  unreasonable 


I 
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The  acceptance  may  be  by  parol,  or  in  writing,  and 
general  or  special.''  Though  a  bill  comes  into  the  hands 
of  a  person  with  a  parol  acceptance,  and  he  takes  it  in 
ignorance  of  such  an  acceptance,  he  may  avail  himself  of 
it  afterwards.  If  the  acceptance  be  special,  it  binds  the 
acceptor  svh  modo,  and  according  to  the  acceptance.  But 
any  acceptance  varying  the  absolute  terms  of  the  bill, 
either  in  the  sum,  the  time,  the  place,  or  the  mode 
of  payment,  is  a  *conditional  acceptance,  which  *84 
the  holder  is  not  bound  to  receive  ;  and  if  he  does 
not  receive  it,  the  acceptor  is  not  hable  for  more  than  he 
has  undertaken.  The  doctrine  of  qualified  acceptances 
as  to  part  of  the  money,  is  spoken  of  in  Marius  and  Mol- 
loy  ;^  and  in  the  case  of  Roive  v.  Young,  in  the  House  of 
Lords,  it  was  established  to  be  the  true  construction  of 
the  contract,  and  the  true  rule  of  the  law-merchant,  that 
if  a  bill  be  accepted,  payable  at  a  particular  place,  the 
holder  is  bound  to  make  the  demand  at  that  place.*"  The 
rule  is  also  settled,  that  a  promise  to  accept,  made  before 


delay,  so  as  to  cast  upon  the  holder  the  loss  arising  from  the  failure  of  the  drawee 
before  acceptance,  would  depend  upon  the  ciixumstances  of  the  case,  and  was  a 
question  of  fact  for  a  jury. 

»  Lumley  v-  Palmer,  Sir.  Rep.  1000.  Powell  v.  Monnier,  1  Atk.  Rep.  612. 
By  statute  1  and  2  Geo.  IV.  c.  78,  no  acceptance  of  any  inland  bill  of  exchange  is 
sufficient  to  charge  any  person,  unless  such  acceptance  be  in  writing  on  the  bill. 
So,  by  the  N.  Y.  Revised  Statutes,  vol.  i.  768.  sec.  6.  9,  no  person  within  the  state 
is  chargeable  as  an  acceptor  on  a  bill  of  exchange,  unless  his  acceptance  be  in 
writing,  signed  by  himself  or  his  lawful  agent;  and  the  holder  may  require  the 
acceptance  to  be  upon  the  bill,  and  a  refusal  to  comply  wdll  be  a  refusal  to  accept. 
An  acceptance  in  writing,  if  not  on  the  bill,  does  not  bind,  except  it  be  in  favour 
of  the  person  who,  on  the  faith  of  it,  received  the  biU.  {Ibid.  sec.  7.)  So,  an 
unconditional  promise  in  writing  to  accept  the  bill,  before  it  be  drawn,  is  an  ac- 
ceptance in  favour  of  the  person  who  receives  the  bill  on  the  faith  of  it,  for  a 
valuable  consideration;  {Ibid.  sec.  8.)  and  every  drawee  who  refuses  to  return 
a  bill,  withui  twenty-four  hours,  to  the  holder,  shall  be  deemed  to  have  accepted 
it.  {Ibid.  sec.  11.)  See  also  Bank  of  Michigan  i;.  Ely,  17  Wendell,  508.  The 
statute  law  of  Missouri  has  followed  the  pro\'isions  in  the  N.  Y.  statute  as  to  ac- 
ceptances. Revised  Stattttes  of  Missouri,  1835.  p.  97. 

b  Marius,  17.  21.     M^loy,  b.  2.  ch.  10.  sec.  21. 

«=  2  Brad,  i^  Bing.  165.  <., 
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the  acceptance  of  the  bill,  will  amount  to  an  acceptance 
in  favour  of  the  person  to  whom  the  promise  was  com- 
municated, and  who  took  the  bill  on  the  credit  of  it.'  In 
CooUdge  V.  Payson^  all  the  cases  were  reviewed,  and  it 
was  held,  that  a  letter,  written  within  a  reasonable  time 
before  or  after  the  date  of  the  bill,  describing  it,  and  pro- 
mising to  accept  of  it,  is,  if  shown  to  the  person  who 
afterwards  takes  the  bill  upon  the  credit  of  that  letter,  a 
virtual  acceptance,  and  binding  upon  the  person  who 
makes  the  promise.  The  same  doctrine  was  also  held 
by  the  Supreme  Court  of  New  York  in  Goodrich  v.  Gor- 
don,'^ and  it  was  there  decided,  that  if  a  person,  in  writing, 
authorizes  another  to  draw  a  bill  of  exchange,  and  stipu- 
lates to  honour  the  bill,  and  the  bill  be  afterwards  drawn, 
and  taken  by  a  third  party,  on  the  credit  of  that  letter,  it 
is  tantamount  to  an  acceptance  of  the  bill.  The  doc- 
trine rests  upon  the  decision  of  Lord  Mansfield,  in  Fillans 
and  Rose  v.  Van  Mierop  aiid  Hoj)Jci7is,'^  where  he  laid  down 

the  broad  principle,  that  a  promise  to  accept,  pre- 
*85     vious  to  the  existence  of  the  *bill,  amounted  to  an 

acceptance.  It  is  giving  credit  to  the  bill,  and 
which  may  be  done  as  entirely  by  a  letter  written  before, 
as  by  one  written  after  the  date  of  the  bill.  A  parol  pro- 
mise to  accept  a  bill  already  drawn,  or  thereafter  to  be 
drawn,  is  binding  if  the  bill  be  purchased  in  considera- 
tion of  the  promise.  It  is  an  original  promise,  not  coming 
within  the  objects  or  the  mischiefs  of  the  statutes  of 
frauds  ;  but  whether  such  a  valid  2Jci'rol  promise  to  accept 
a  non-existing  bill,  would,  in  the  view  of  the  law-mer- 


a  Miln  V.  Prest,  4  Campb.  Rep.  393. 

b  2  Wheat.  Rep.  66.  See,  also,  to  S.  P.  1  Peters'  U.  S.  Rep.  264,  and  4 
ibid.  121. 

<=  15  Johns.  Rep.  6.  Parker  r.  Greele,  2  Wendell,  545,  S.  P.  Kendrick  v. 
Campbell,  1  Bailey's  S.  C.  Rep.  522.  S.  P. 

d  3  Burr.  Rep.  1663. 


« 
Lee.  XLIV.]       OF  PERSONAL  PROPERTY.  S5 

chant,  amount  to  an  acceptance  of  the  bill  when  drawn, 
is  a  question  not  necessarily  connected  with  the  validity 
of  the  promise.'^ 

Every  act  giving  credit  to  the  bill  amounts  to  an  ac- 
ceptance.'' There  is  no  doubt  that  an  acceptance,  once 
fairly  and  fully  made  and  consummated,  cannot  be  re- 
voked ;  bat  to  render  it  binding,  the  acceptance  must  be 
a  complete  act,  and  an  absolute  assent  of  the  mind  ;  for 
though  the  drawee  writes  his  name  on  the  bill,  yet,  if 
before  he  has  parted  with  the  bill,  or  communicated  the 
fact,  he  changes  his  mind,  and  erases  his  acceptance,  he 
is  not  bound.*^  The  acceptance  may  be  impliedly  as 
well  as  expressly  given.  It  may  be  inferred  from  the 
act  of  the  drawee,  in  keeping  the  bill  a  great  length  of 
time,  contrary  to  his  usual  mode  of  dealing ;  for  this  is 
giving  credit  to  the  bill,  and  inducing  the  holder  to  con- 
sider it  accepted."^  If  the  bill  be  accepted  in  a 
qualified  degree  only,  *and  not  absolutely,  accord-  *S6 
ing  to  the  tenor  of  it,  the  holder  may  assent  to  it,  and 
it  wiU  be  a  good  acceptance,  j7?'o  tanto  ;  or  he  may  insist 
upon  an  absolute  acceptance,  and  for  the  want  of  it  pro- 
test the  bill.  It  is  in  the  discretion  of  the  holder  whether 
or  no  he  will  take  any  acceptance  varying  from  the  terms 
of  the  bill.  This  doctrine  was  settled  in  England  up- 
wards of  a  century  ago,  and  in  opposition  to  the  distin- 


a  Townsley  v.  Sumrall,  2  Peters'  U.  S.  Rep   170. 

^  Powell  V.  Monnier,  1  Atk.  611.  Wynne  v.  Raikes,  5  East's  Rep.  514. 
Fairleew.  Hening,  3  Bingham,  625. 

<=  Cox  V.  Troy,  5  Barnw.  ^  Aid.  ^74.  Emerigon,  torn.  i.  45,  cites  Dupuy 
de  la  Serra,  art.  des  lettres  de  change,  ch.  10,  as  laying  down  the  maxim, 
that  while  the  acceptor  is  master  of  his  signature,  and  before  he  has  parted 
with  the  bill,  he  can  cancel  his  acceptance.  This  doctrine  of  La  Serra  is  cited 
with  particular  approbation  by  Pothier,  Traiti  du  Con.  de  Change,  n.  44, 
and  his  opinion  was  mentioned  wdth  great  respect  hy  the  K.  B.  in  the  case  last 
referred  to,  and  there  is  now  entire  harmony  on  the  point  in  the  jurisprudence 
of  the  two  nations. 

^  Harvey  v.  Martin,  1  Camph.  425.  note. 
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guished  argument  of  Sir  John  Strange,  and  it  has  con- 
tinued unshaken  to  this  day.* 

The  acceptor  of  a  bill  is  the  principal  debtor,  and  the 
drawer  the  surety,  and  nothing  will  discharge  the  accep- 
tor but  payment  or  a  release.  He  is  bound,  though  he 
accepted  without  consideration,  and  for  the  sole  accom- 
modation of  the  drawer.''  Accommodation  paper  is  now 
governed  by  the  same  rules  as  other  paper.  This  is  the 
latest  and  the  best  doctrine,  both  in  England  and  in  this 
country.'^     These  are  the  strict  obhgations  of  the  acceptor 


»  Wegerslofe  v.  Keene,  1  Str.  Rep.  214.     Smith  v.  Abbott,  2  ibid.  1152. 

''  A  plea  that  the  acceptance  was  without  consideration,  held  bad  on  demur- 
rer. Lowe  V.  Chifney,  1  Bing.  N.  C.  267.  The  acceptor  of  a  forged  bill  is 
bound  by  his  accepiance,  for  that  act  precludes  him  from  after^^•ards  disputing 
the  bill,  as  he  is  bound  to  know,  and  is  presumed  to  know,  his  drawer's  hand. 
Prices.  Neal,  3  Burr.  1354.  BuUer,  J.,  1  Term,  655.  Levy  v.  Bank  U.  S., 
1  Binney,  27.  So,  if  a  bank  pay  a  forged  check,  the  holder  being  innocent,  the 
bank  must  bear  the  loss,  and  on  the  same  principle  the  bank  is  bound  to  know 
the  hand  of  its  own  customers,  and  a  want  of  due  dihgence  and  caution  exists. 
Levy  V.  Bank  U.  S.,  1  Binney,  27.  Smith  v.  Mercer,  6  Tmi7iton,7G.  Bank 
of  St.  Albans  v.  F.  &  M.  Bank,  1  Shmv's  Vermont  Rep.  N.  S.  141.  The 
court  considered  the  case  of  Price  v.  Neal,  as  decisive.  So,  payment  to  a  bank 
innocently  in  its  own  forged  paper,  binds  the  bank.  It  is  bound  to  know  its 
own  paper.  U.  S.  Bank  v.  Bank  of  Georgia,  10  Wlieaton,  333.  On  the 
other  hand  the  general  rule  is,  that  payment  of  a  debt  in  a  forged  note,  both 
parties  being  innocent,  is  no  payment,  and  the  same  rule  applies  if  a  forged  note 
be  discounted.  Marble  v.  Hatfield,  2  Johns.  Rep.  455.  Young  v.  Adams,  6 
Mass.  Rep.  182.  Eagle  Bank  v.  Smith,  5  Conn.  Rep.  71.  Jones  v.  Ryde,  5 
Taunton,  488.  U.  S.  Bank  v.  Bank  of  Georgia,  10  Wlieaton,  333.  But  the 
loser  cannot  recover  back  unless  he  uses  diligence  to  detect  the  forgery  and  give 
notice.  Gloucester  Bank  v.  Salem  Bank,  17  Mass.  Rep.  33.  Pope  &  Hickman 
v.  Nance,  1  Minor'' s  Ala.  Rep.  299.  Nor  can  he  recover  if  he  agrees  at  the  time 
of  the  bargain  and  sale  to  receive  certain  notes  drawn  and  endorsed  by  third 
persons  in  payment,  for  he  took  the  risk.  Ellis  v.  Wild,  6  Mass.  Rep.  321. 
It  is  held  in  one  case,  (Ontario  Bank  v.  Lightbody,  13  Wendell's  Rep.  101,) 
that  payment  of  a  debt  in  bills  of  an  insolvent  bank,  both  parties  being  ignorant 
of  the  fact,  is  no  payment.  But  there  is  a  decision  in  another  case  (Lowrey  v. 
Murrell,  2  Porter's  Ala.  Rep.  280,)  directly  to  the  contrary,  and  the  point  re- 
mains unsettled  in  our  American  law. 

■=  Fentum  v.  Pocock,  5  Taunton,  192.  The  Governor  and  Company  of  the 
Bank  of  Ireland  v.  Beresford,  6  Dow's  Pari.  Cas.  234.  Bank  of  Montgomery 
County  V.  Walker,  9  Serg.  ^  Rawle,  229.  Muiray  v.  Judah,  6  Cowen,  484. 
Clopper  V.  The  Union  Bank  of  Maryland,  7  Harr.  ^-  Johns.  92.  Church  v. 
Barlow,  9  Pick.  547.  Grant  z^.  Ellicot,  7  Wendell,  227.  Marr  v.  Johnson,  9 
Yerger,  1. 
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in  relation  to  the  other  parties  to  the  bill,  and  they  do  not 
apply  in  all  their  extent  as  between  the  drawer  and  the 
party  who  endorses  or  lends  his  name  to  the  bill  as  surety 
for  the  accommodation  of  the  drawer.  In  such  a  case, 
the  party  who  endorses  is  not  entitled  to  damages  from 
the  drawer  beyond  what  he  has  actually  sustained.^  If 
the  acceptor  alters  the  bill  on  acceptance,  he  vacates  it 
as  against  the  drawer  and  endorsers ;  but  if  the  holder 
acquiesces  in  such  alteration  and  acceptance,  it  is  a  good 
bill  as  between  the  holder  and  acceptor.^ 

A  third  person,  after  protest  for  non-acceptance 
by  the  *drawee,  may  intervene,  and  become  a  *S7 
party  to  the  bill,  in  a  collateral  way,  by  accepting 
and  paying  the  bill  for  the  honour  of  the  drawer,  or  of  a 
particular  endorser.  His  acceptance  is  termed  an  ac- 
ceptance sufpra  protest,  and  he  subjects  himself  to  the 
same  obligations  as  if  the  bill  had  been  directed  to  him. 
He  has  his  remedy  against  the  person  for  whose  honour 
he  accepted,  and  against  all  the  parties  who  stand  prior 
to  that  person.  If  he  takes  up  the  bill  for  the  honour  of 
the  endorser,  he  stands  in  the  light  of  an  endorsee  paying 
full  value  for  the  bill,  and  has  the  same  remedies  to  which 
an  endorsee  would  be  entitled  against  all  prior  parties, 
and  he  can,  of  course,  sue  the  drawer  and  endorser.'^ 
The  acceptance,  supra  protest,  is  good,  though  it  be  done 
at  the  request,  and  under  the  guaranty  of  the  drawee 


*  Dorsey  V.  his  Creditors,  19  Martiii's  Louis.  Rep.  498. 

*>  Paton  V.  Winter,  1  Taunton,  420. 

■=  Mulford  «.  Walcott,  1  Lord  Raym.  574.  Mertens  v.  Winnington,  1  Esp. 
N.  P.  Rep.  112.  Bayley  on  Bills,  209.  The  person  who  pays  a  protested 
bill,  supra  protest,  for  the  honour  of  the  endorser,  has  no  remedy  against  the 
endorser,  if  the  latter  was  already  discharged  by  reason  of  the  want  of  notice 
of  the  non-acceptance.  Chitty  on  Bills,  213,  4.  234.  257.  330.  Higgins  v. 
Morrison,  4  Dana^s  Ken.  Rep.  102.  The  payer,  supra  protest,  must  give 
reasonable  notice  to  the  party  that  he  has  made  such  payment  for  his  credit, 
otherwise  that  party  will  not  be  obliged  to  refund.  Wood  v.  Pugh  and  others, 
7  Ohio  Rep.  part  2.  p.  164.  , 
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after  his  refusal,  and  the  party  for  whose  honour  it  is 
paid  is  equally  liable.*  The  policy  of  the  rule  granting 
these  privileges  to  the  acceptor,  supra  protest,  is  to  induce 
the  friends  of  the  drawer  or  endorser  to  render  them  this 
service,  for  the  benefit  of  commerce  and  the  credit  of  the 
trader,  and  a  third  person  interposes  only  when  the 
drawee  will  not  accept.  There  can  be  no  other  acceptor 
after  a  general  acceptance  by  the  drawee.  A  third  per- 
son may  become  hable  on  his  collateral  undertaking,  as 
guarantying  the  credit  of  the  drawee,  but  he  will  not  be 
liable  in  the  character  of  acceptor.  It  is  said,  however, 
that  when  the  bill  has  been  accepted,  supra  protest,  for 
the  honour  of  one  party  to  the  bill,  it  may,  by  another 
individual,  be  accepted,  supra  jjrotest,  for  the  honour  of 
another.^  The  holder  is  not  bound  to  take  an  accept- 
ance, supra  protest,^  but  he  would  be  bound  to  ac- 
*88  cept  an  offer  to  pay,  supra  protest.  *The  protest  is 
necessaiy,  and  should  precede  the  collateral  ac- 
ceptance or  payment  ;'^  and  if  the  bill,  on  its  face,  directs 
a  resort  to  a  third  person,  in  case  of  refusal  by  the  drawee, 
such  direction  becomes  part  of  the  contract.^ 
\  As  between  the  holder  of  a  check  and  the  endorser,  it 
\  ought  to  be  presented  for  acceptance  with  due  diligence  '/ 


a  Konig  V.  Bayard,  1  Peters^  U.  S.  Rep.  250. 

^  Beawes,  tit.  Bills  of  Exchange,  pi.  42.    Jcickson  v.  Hudson,  2  Camph.  447. 

«  Mitford  V.  Walcot,  12  Mod.  Rep.  410. 

^  Pothier,  h.  t.  pi.  170. 

e  Pothier,  h.  t.  pi.  137.  Holland  v.  Pierce,  14  Martin's  Louis.  Rep.  499. 
An  acceptance  for  honour  is  not  an  absolute,  but  a  conditional  acceptance,  and 
an  averment  of  presentment  to  the  drawee  for  payment  is  necessary.  Williapis 
V.  Germaine,  7  Barnw.  ^  Cress.  468. 

f  Rickford  v.  Ridge,  2  Camph.  537.  Beeching  v.  Gower,  1  Holt,  313.  note 
of  the  reporter.  Clark  v.  Stackhouse,  2  Martinis  Louis.  Rep.  327.  Mohawk 
Bank  v.  Broderick,  10  Wendell,  304.  Mohawk  Bank  v.  Broderick,  13  Wendell, 
133.  Where  the  parties  resided  in  the  same  place,  six  days'  delay  was  held  to 
discharge  the  endorser.  Gough  v.  Staats,  ibid.  549.  In  Boddington  v. 
Schlencher,  1  Neville  ^  Manning,  540.  S.  C.  A  B.  ^  Adol.  752,  it  was  held, 
that  the  holder  was  bound  to  present  it  for  payment  on  the  day  following  that  on 
which  he  receives  it.  Moule  v.  Brown,  4  Bingham,  N.  C.  266.  Smith  v. 
Janes,  20  Wendell,  192.  S.  P. 
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but  as  between  the  holder  and  the  drawer,  a  demand  at 
any  time  before  suit  brought  will  be  sufficient,  unless  it 
appears  that  the  drawee  has  failed,  or  the  drawer  has,  in 
some  other  manner,  sustained  injury  by  the  delay.*  The 
drawee  ought  to  accept  or  refuse  acceptance,  as  soon  as 
he  has  had  a  reasonable  opportunity  to  inform  his  judg- 
ment. If  he  cannot  be  found  at  the  proper  place,  the 
holder  may  cause  the  bill  to  be  protested ;  and  if  the 
drawee  be  dead,  the  bill  may  be  presented  to  his  execu- 
tor or  administrator.'' 

(5.)   Of  the  endorsement. 

A  valid  transfer  may  be  made  by  the  payee,  or  his 
agent.  In  the  case  of  a  bill  made  or  endorsed  to  a  feme 
sole,  who  afterwards  marries,  the  right  to  endorse  it 
belongs  to  the  husband.  So,  the  assignee  of  an  insolvent 
payee,  or  the  executor  or  administrator  of  a  deceaised 
payee,  are  entitled  to  endorse  the  paper.'^  And  if 
a  bill  be  made  payable  to  a  mercantile  *house  *89 
consisting  of  several  partners,  an  endorsement  by 
any  one  of  the  partners  is  deemed  the  act  of  the  firm.  If 
the  biU  be  made  payable  to  A.,  for  the  use  of  B.,  the 
legal  title  is  in  A.,  and  he  must  endorse  it. 

The  bill  cannot  be  endorsed  for  a  part  only  of  its  con- 


«  Cruger  v.  Armstrong,  3  Johns.  Cas.  5.  Conroy  v.  Wan-en,  ibid.  259. 
Rothschild  V.  Comey,  9  Barnw.  ^  Cress.  388.  Sutherland,  J.,  in  Murray  v. 
Judah,  6  Cowen,  490,  and  Savage,  Ch.  J.,  in  Mohawk  Bank  v.  Broderick,  10 
Wendell,  306. 

b  Molloy,  b.  2.  c.  10.  sec.  34.     Bayley  ore  Bills,  128. 

«  Parker,  Ch.  J.,  in  1  P.  Wm.  255.  Conner  v.  Martin,  cited  in  3  Wils.  Rep. 
5.  Rawlinson  v.  Stone,  ibid.  1.  In  Harper  v.  Butler,  2  Peters'  U.  S.  Rep. 
239,  it  was  admitted,  ihat  an  endorsement  of  a  negotiable  note  by  the  executor 
of  the  payee,  and  good  in  the  state  where  he  was  appointed  and  endorsed  it,  will 
enable  the  endorsee  to  sue  in  his  own  name  in  any  other  state.  But  a  contrary 
doctrine  was  held  in  Steams  v.  Bumham,  5  Greenleaf,  261,  and  Thompsons. 
Wilson,  2  N.  H.  Rep.  291. 
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tents,  unless  the  residue  has  been  extinguished ;  for  a 
personal  contract  cannot  be  apportioned,  and  the  acceptor 
made  liable  to  separate  actions  by  different  persons. 

Blank  endorsements  are  common,  and  they  may  be 
filled  up  at  any  time  by  the  holder,  even  down  to  the 
moment  of  trial  in  a  suit  to  be  brought  by  him  as  endor- 
see ;  but  no  other  use  can  be  made  of  a  blank  endorse- 
ment in  filling  it  up,  than  to  point  out  the  person  to  whom 
the  bill  or  note  is  to  be  paid.  A  note  endorsed  in  blank 
is  like  one  payable  to  bearer,  and  passes  by  delivery,  and 
the  holder  may  constitute  himself,  or  any  other  person, 
assignee  of  the  bill.  The  courts  never  inquire  whether 
he  sues  for  himself,  or  as  trustee  for  some  other  person.* 
Even  a  bond  made  payable  to  bearer,  has  been  held  to 
pass  by  delivery,  in  the  same  manner  as  a  bank  note 
payable  to  bearer,  or  a  bill  of  exchange  endorsed  in 
blank.^  The  holder  may  strike  out  the  endorsement  to 
him,  though  full,  and  all  prior  endorsements  in  blank, 
except  the  first,  and  charge  the  payee,  or  maker. 
When  the  endorser  takes  up  the  note,  he  becomes  the 
holder,  as  entirely  as  though  he  had  never  parted  with 
it."  There  is  no  necessity  for  any  negotiable  words  in 
the  endorsement.  A  bill  originally  negotiable,  continues 
so  in  the  hands  of  the  endorsee,  unless  the  general 
negotiability  be   restrained  by   a   special  endorsement 


"  Peacock  v.  Rhodes,  Dong.  Rep.  633.  Francis  v.  Mott,  cited  in  ibid.  G34. 
Bull.  N.  P.  275.  Livingston  v.  Clinton,  and  Cooper  v.  KeiT,  cited  in  3  Johns. 
Cas.  264.  Lovell  v.  Evcrtson,  11  Johns.  Rep.  52.  Duncan,  .T.,  in  13  Serg. 
^  Rawle,  315.  Kierstcd  v.  Rogers  &.  Garland,  6  Harr.  4-  Johns.  282.  Evans 
V.  Gee,  11  Peters,  80.  In  Sprigg  v.  Cuny's  Heirs,  19  Martin's  Louis.  Rep. 
253,  it  was  held,  that  the  holder  of  a  negotiable  note,  endorsed  in  blank,  might 
sue  on  it,  without  filling  it  up  to  himself.  Under  the  French  law  an  endorsement, 
in  blank,  of  a  promissory  note  is  not  valid.  Code  de  Comm.  art.  137,  138.  Nor 
can  the  holder  of  a  bill  drawn  and  endorsed  in  France,  in  blank,  recover  against 
the  acceptor  in  the  Enghsh  Courts.     Trimbey  v.  Vignicr,  1  Bing.  N.  C.  151. 

^  Gorgier  v.  Mieville,  3  Barn-w.  Sf  Cress.  45. 

<:  Smith  V.  Clarke,  Peakc's  N.  P.  Rep.  225.  United  States  v.  Barker,  1 
Paiiie's  Rep.  156.     M'Donald  v.  M'Gruder,  3  Peters'  Rep.  474. 
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by  the  payee.  He  may  stop  its  negotiability  by  a  spe- 
cial endorsement,  but  no  subsequent  endorsee  can 
restrain  the  negotiable  quality  of  the  bill.*  The  first 
endorser  is  liable  to  every  subsequent  bona  fide  holder, 
even  though  the  bill  or  note  be  forged,  or  fraudulently 
circulated.^  If  a  blank  note  or  check  be  endorsed,  it 
will  bind  the  endorser  to  any  sum,  or  time  of  payment, 
which  the  person  to  whom  he  intrusts  the  paper  chooses 
to  insert  in  it.*^  This  only  applies  to  the  case  in  which 
the  body  of  the  instrument  is  left  blank.  If  negotiable 
paper,  regularly  filled  up,  be  endorsed  in  blank,  the 
endorser  is  holden  only  in  the  character  of  endorser,  and 
according  to  the  terms  and  legal  operation  of  the  instru- 
ment.*^ 

In  the  case  of  blank  endorsements,  possession  is  evi- 
dence of  title  ;  but  if  the  endorsements  be  all  filled  up, 
the  first  endorsee  cannot  sue  without  showing  that  he 
had  taken  up  the  bill  or  note.  The  acceptor  or  maker  is 
liable  only  to  the  last  endorsee.  The  prior  endorsers 
have  parted  with  their  interest  in  the  paper,  and  are 
presumed  to  have  received  a  valuable  consideration 
for  it.     But  if  the  last  endorsee  protests  the  bill  for  non- 


^  Edic  ».  East  India  Company,  2  Burr  Rep.  1216.  Ancher  v.  The  Bank  of 
England,  Doug.  Rep.  637.     Smith  v.  Clarke,  1  Esp.  Rep.  180. 

^  Lambert  v.  Pack,  1  Salic.  Rep.  127.  Putnam  v.  Sullivan,  4  Mass.  Rep. 
45.     Codwise  v.  Gleason,  3  Day's  Rep.  12. 

<=  Russel  V.  Langstaffe,  Doug.  Rep.  514.  Violett  v.  Patton,  5  Cranch,  142. 
In  Indiana,  the  endorser  of  a  note  is  understood  to  warrant  two  things  : — ] .  That 
the  note  is  valid,  and  the  maker  liable  to  pay  it.  2.  That  the  maker  is  solvent, 
and  able  to  pay  it.     Howell  v.  Wilson,  2  Blackf.  Ind.  Rep.  418. 

^  See  Jackson  v.  Richards,  2  Caines''  Rep.  343.  In  Beckwith  v.  Angell,  6 
Conn.  Rep.  315,  it  was  held,  that  if  a  promissory  note  be  endorsed  in  blank, 
under  a  parol  promise  to  guaranty  the  payment,  the  holder  may  fill  up  the  blank 
pursuant  to  the  special  agreement,  and  prove  that  agreement  by  parol.  The 
endorser  will  be  liable,  under  such  circumstances,  without  proof  of  the  demand 
and  notice  requisite  in  other  cases.  There  have  been  decisions  to  the  same 
eifect  in  Josselyn  v.  Ames,  3  Mass.  Rep.  274.  Ulen  v.  Kittredge,  7  ibid.  233. 
Moies  V.  Bird,  11  ibid.  436.  Nelson  v.  Duboys,  13  Johnson,  175.  Campbell 
V.  Butler,  14  ibid.  349. 
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payment,  and  it  be  paid  by  a  prior  endorser,  the  *latter 
acquires,  by  such  payment,  a  new  title  to  the  instru- 
ment.* 

Though  the  holder  of  paper  fairly  negotiated,  be  en- 
titled to  recover,  and  to  shut  out  almost  every  e(|uitable 
defence,  yet  the  rule  applies  only  to  the  case  of  negotiable 
paper  taken  bona  fide  in  the  course  of  business  before  it 
falls  due.  If  taken  after  it  is  due  and  payable,  the  pre- 
sumption is  against  the  validity  of  the  demand,  and  the 
purchaser  takes  it  at  his  peril,  and  subject  to  every 
defence  existing  against  it  before  it  was  negotiated.^ 
But  it  has  been  a  question,  when  a  note,  payable  upon 
demand,  is  to  be  deemed  a  note  out  of  time,  so  as  to  sub- 
ject the  endorsee,  upon  a  subsequent  negotiation  of  it,  to 
the  operation  of  the  rule.  When  the  facts  and  circum- 
stances are  ascertained,  the  reasonableness  of  time  is  a 
matter  of  law,  and  every  case  will  depend  upon  its 
special  circumstances.  Eighteen  months,  eight  months, 
seven  months,  five  months,  even  two  months  and  a  half, 
have  been  held,  when  unexplained  by  circumstances,  an 
unreasonable  delay ;  and  if  the  demand  be  not  made  in 
a  reasonable  time  by  the  holder,  the  endorser  is  dis- 


=  Mendezw.  Carreroon,  1  Lord  Raym.  742.  Gorgerat  v.  M'Carty,  2  Dallas' 
Rep.  144. 

*>  Brown  V.  Davies,  3  Term  Rep.  80.  Tinson  v.  Francis,  1  Campb.  Rep. 
19.  Sargent  v.Southgate,  5  Pick.  312.  317.  319.  A  stricter  course  is  observed 
in  the  case  of  bills  and  notes  than  in  that  of  checks,  and  a  party  taking  a  check 
over-due,  does  not  necessarily  take  it  subject  to  all  the  infirmities  of  the  previous 
title,  provided  he  exercises  a  reasonable  caution  in  taking  it ;  and  that  is  a  ques- 
tion of  fact  for  a  jury.  Rothschild  v.  Corney,  1  Dawson  4*  Lloyd,  32.5.  Mo- 
hawk Bank  V.  Broderick,  13  Wendell,  133.  A  bill  may  be  endorsed  after  it  is 
due,  for  it  continues  negotiable  ad  infinit^im  until  paid  or  discharged,  provided 
the  subsequent  circulation  does  not  prejudice  any  of  the  endorsers.  Hubbard 
V.  Jackson,  4  Bingham,  300.  Callow  v.  Lawrence,  3  Maule  Sf  Selw.  95.  In 
Burrough  v.  Mess,  10  Barnw.  ^  Cress.  558,  the  rule  in  the  text  was  restricted 
to  all  equities  arising  out  of  the  note  transaction  itself;  and  it  was  held  not  to 
extend  to  protect  a  set-off',  in  respect  of  a  debt  due  from  the  endorser  to  the  ma- 
ker, arising  out  of  collateral  matters. 
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charged.^  On  the  other  hand,  in  TJnirston  v.  M^Koum,^ 
a  note  payable  on  demand,  and  endorsed  within  seven 
days  after  it  was  made,  was  held  to  be  endorsed  in 
season  to  close  all  inquiry  into  the  origin  of  the 
*note.  And  when  a  note  is  negotiated  in  season,  it  *92 
may  afterwards  pass  from  one  endorsee  to  another, 
after  it  is  due,  and  the  holder  will  l)e  equally  with  the  I 
first  endorsee  protected  in  his  title.*^ .  There  is  no  certain  V 
time  in  which  a  bill  or  note,  payable  at  sight,  or  a  given 
time  thereafter,  or  on  demand,  must  be  presented  for 
acceptance.  It  must  not  be  locked  up  for  any  con- 
siderable time  ;  it  must  be  presented  for  payment  within 
a  reasonable  time  ;  but,  if  put  into  circulation,  the  courts 
are  very  cautious  in  laying  down  any  rule  as  to  the  time 
in  which  it  must  be  presented  ;  and,  in  one  case,  it  was 
allowed  to  be  kept  in  circulation,  without  acceptance,  so 
long  as  the  convenience  of  the  successive  holders  might 
require.*^  That  was  the  case  of  a  foreign  bill ;  and  an 
inland  bill  may  also  be  put  in  circulation  before  accep- 
tance, and  it  may  be  kept  a  reasonable  time  before 
acceptance  ;  but  what  would  be  a  reasonable  time  cannot 
be  precisely  defined,  and  depends  upon  the  particular 
circumstances  of  each  case.^  If  a  bill  or  note  be  abso- 
lutely assigned  so  as  to  pass  the  whole  interest  in  the  i 
instrument  to  the  endorsee,  its  negotiable  quahty  would 
pass  with  it ;  and  the  better  opinion  would  seem  to  be, 
that  its  negotiability  could  not  be  impeded  by  any  restric- 
tion  contained  in   the   endorsement/      But  where   the 


a  Furman??.  Haskin,  2  Caines'  Rep.  369.  Losee  v.  Dunkin,  7  Johns.  Rep. 
70.  Field  V.  Nickerson,  1.3  Mass.  Rep.  131.  Sice  ».  Cunningham,  1  Cowen's 
Rep.  397.     Martin  v.  Winslow,  2  Mason'' s  Rep.  241. 

b  6  Mass.  Rep.  428. 

'^  Chalmers  v.  Lanion,  1  Campb.  Rep.  383. 

^  Goupy  V.  Harden,  7  Taitnt.  Rep.  159. 

e  Fry  V.  Hail,  4  Taunt.  Rep.  396.  Muilman  v.  D'EgTiino,  2  H.  Blacks. 
Rep.  565. 

f  Parsons,  Ch.  J.,  3  Afass.  iZe;?.  228.      •• 
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endorsement  is  a  mere  authority  to  receive  the  money 
for  the  use,  or  according  to  the  directions  of  the  endorser, 
it  would  be  evidence  that  the  endorsee  did  not  give  a 
valuable  consideration,  and  was  not  the  absolute  owner.* 
A  negotiable  instrument  may  be  endorsed  so  as  to  exempt 
the  endorser  from  liability,  as  if  the  endorser  should  add, 
at  his  own  risk,  or  without  recourse.  In  that  case,  the 
*93  malver  or  acceptor,  and  prior  endorsers,  would  *be 
holden,  according  to  the  rules  and  usages  of  com- 
mercial paper,  but  the  immediate  endorser  would  be 
exempted  from  responsibility  by  the  special  contract.'' 

If  the  bill  or  note  be  negotiated  after  it  is  due,  and  be 

thereby  opened  to  every  equitable  defence,  yet  a  demand 

j   must  be  made  upon  the  drawee  or  maker  within  a  rea- 

1    sonable  time,  and  notice  given  to  the  endorser  in  order  to 

I    charge  him,  equally  as  if  it  had  been  a  paper  payable  at 

sight,  or  negotiated  before  it  was  due.'' 

(6.)   Of  the  demcmd  and  protest. 

The  demand  of  acceptance  of  a  foreign  bill  is  usually 
made  by  a  notary,  and  in  case  of  non-acceptance  he  pro- 
tests it,  and  this  notarial  protest  receives  credit  in  all 
courts  and  places  by  the  law  and  usage  of  merchants 
without  any  auxihary  evidence  ;  and  it  is  a  requisite 
step,  by  the  custom  of  merchants,  in  the  case  of  a  foreign 
bill,  and  must  be  made  promptly  upon  refusal.  It  must 
be  made  at  the  time,  in  the  manner,  and  by  the  persons 


*  Sig-oumey,  v.  Lloyd,  8  Barnw.  Sf  Cress.  622.  1  Dawson  4*  Lloyd,  132. 
S.  C.     1  Atk.  249.     2  Burr.  1227.  S.  P. 

''  Dallas,  J.,  in  Goupy  v.  Harden,  7  Taunt.  Rep.  163.  Rice  v.  Stearns,  3 
Mass.  Rep.  225.  Welch  v.  Lindo,  7  CrancWs  Rep.  159.  Ersk.  List,  of  the 
Scotch  Law,  vol.  ii.  468.     Bell's  Comm.  on  the  Scotch  Law,  vol.  i.  402. 

*^  M'Kinney  v.  Crawford,  8  Serg.  ^  Raicle,  351.  Berry  v.  Robinson,  9 
Johns.  Rep.  121.  Bishop  v.  Dexter,  2  Conn.  Rep.  419.  Dwight  v.  Emerson, 
2  N.  H.  Rep.  159.  Rugely  v.  Davidson,  3  S.  C.  Const.  Rep.  33.  Allwood 
*.  Haseldon,  2  Bailey's  S.  C.  Rep.  457. 
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prescribed,  in  the  place  where  the  bill  was  payable.* 
It  is  sufficient,  however,  to  note  the  protest  on  the  day  of 
the  demand,  and  it  may  be  drawn  up  in  form  at  a  future 
jjeriod.  The  protest  is  necessary  for  the  purpose  of 
prosecution,  and  it  must  be  stated  and  proved  in  a  suit 
on  the  bill.*'     On  inland  bills  no  protest  was  required  by 


'  In  Kentucky,  by  statute,  in  1798,  protested  foreign  bills  are  accounted,  after 
the  death  of  the  drawer  or  endorser,  of  equal  dignity  with  a  judgment;  and 
executors  and  administrators,  of  every  such  drawer  or  endorser,  are  compelled 
to  suffer  judgment  to  pass  against  them,  before  any  bond,  bill,  or  other  debt  of 
equal  or  inferior  dignity.  In  France  a  protest,  though  usual,  is  not  necessary  to 
enable  the  holder  of  a  note  to  sue  the  maker.  The  law  was  satisfactorily  shown 
to  be  so  by  proof,  in  Trimbcy  v.  Vignier,  6  Carr  4'  Payne,  25.  In  England, 
by  the  statute  of  2  and  3  William  IV.  ch.  98,  all  bills  of  exchange,  wherein  the 
drawers  shall  direct  them  to  be  payable  in  any  place,  other  than  the  place  ex- 
pressed therein  to  be  the  residence  of  the  drawee,  and  which  shall  not,  on  pre- 
sentment, be  accepted,  may,  without  presentment,  be  protested  for  non-payment, 
in  the  place  so  payable. 

^  Tassoll  V.  Lewis,  1  Lord  Raym.  743.  Rogers  v.  Stevens,  2  Term  Rep. 
713.  Buller,  J.,  4  Term  Rep.  175.  Gale  v.  Walsh,  5  Term  Rep.  239. 
Chaters  v.  Bell,  4  Esp.  Rep.  48.  Townsley  v.  Sumrall,  2  Peters^  U.  S.  Rep. 
170.  '  Chilty  on  Bills,  h.  t.  Bryden  v.  Taylor,  2  Harr.  Sf  Johns.  396.  The 
certificate  of  a  foreign  notary,  under  his  hand  and  seal  of  office,  of  the  present- 
ment by  him  of  a  bill  or  note  for  acceptance  or  payment,  and  of  his  protest 
thereof  for  non-acceptance  or  non-payment,  is  received  in  all  courts,  by  the  usage 
and  under  the  courtesy  of  nations,  as  presumptive  evidence  of  the  facts.  Chitty 
on  Bills,  edit.  1836,  p.  642.  Halliday  v.  M'Dougall,  20  Wendell,  85.  In 
New-York  and  Mississippi,  a  similar  certificate  of  having  given  the  requisite 
notice  of  such  presentment,  demand,  and  default,  to  the  parties  to  be  charged,  is 
also  made,  by  statute,  presumptive  evidence  of  the  fact.  Laws  N.  Y.  sess.  56. 
ch.  271.  sec.  8.  Laws  of  Mississippi,  1833,  ch.  70.  If  the  notary  omits  to 
give  the  requisite  notice,  the  bank  who  employed  him  Is  not  responsible  for  his 
negligence,  for  their  agency  in  the  case  of  notes  deposited  with  them  for  collec- 
tion merely,  is  gratuitous.  Bellemire  v.  Bank  U.  S.  4  Wharlon,  105.  But  in 
the  New-York  Court  of  Errors,  in  December,  1839,  in  the  case  of  Allen  v.  the 
Merchants'  Bank  of  N.  Y.,  it  was  decided  differently.  In  that  case  a  bill  drawn 
by  a  New-York  merchant,  upon  a  Philadelphia  house,  was  deposited  with  the 
defendants  for  collection,  who  transmitted  it  to  their  correspondent  bank  in  Phila- 
delphia, and,  acceptance  being  refused,  the  notary  of  the  Philadelphia  bank 
neglected  to  give  notice  to  the  holder  and  endorser  at  New- York,  in  consequence 
of  which  payment  was  lost.  The  court  held  that  the  defendants  were  liable  for 
the  loss  or  damage  arising  from  the  default  of  their  Philadelphia  agent,  and  that 
there  was  an  implied  undertaking  by  a  bank  or  banker,  receiving  negotiable 
paper  deposited  for  collection,  to  take  the  necessary  measures  to  charge  the 
drawer,  maker,  or  other  proper  parties,  upon  the  default  or  refusal  to  accept  or 
pay.     This  was  so  decided  in    Smcdcs    v.    Bank  af  Utica,  20  Johnson,' 37-2. 
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the  common  law,  and  it  was  only  made  necessary  in 
England,  in  certain  cases,  by  the  statutes  of  9th 
*94  and  10th  Wm.  HI.  *and  3d  and  4th  Anne  ;  and 
yet,  notwithstanding  the  language  of  those  statutes, 
it  has  long  been  the  settled  rule  and  practice  not  to  con- 
sider the  protest  of  an  inland  bill  as  necessary  or  mate- 
rial.* Nor  is  a  protest  of  an  inland  bill  generally  deemed 
necessary  in  this  country,  though  the  practice  is  to  have 
bills  drawn  in  one  state  on  persons  in  another,  protested 
by  a  notary,  and  the  act  of  the  state  of  Kentucky  of  1798, 
ch.  57.  seemed  to  require  it.^    It  is  also  necessary  in  Vir- 


M'Kinstre  v.  the  same,  9  Wejidcll,  46.  liibid.  473.  The  use  of  the  funds, 
thus  temporarily  obtained,  formed  a  valuable  consideration  for  the  undertaking. 
The  court  declai-ed  that  whether  the  note  or  bill  was  received  for  collection  in  the 
same  or  a  distant  place,  the  bank  was  liable  for  the  neglect,  omission,  or  miscon- 
duct of  the  bank  or  agent  it  employed  in  the  collection,  unless  there  was  some 
express  or  implied  agreement  to  the  contrary.  It  is  to  be  observed,  however, 
that  this  decision  was  against  the  opinion  of  the  chancellor  and  a  considerable 
minority  of  the  senate,  and  that  it  leversed  the  judgment  of  the  Supreme  Court 
and  of  the  Superior  Court  in  the  City  of  New- York.  This  does  not  destroy  the 
authority,  while  it  lessens  the  weight  and  value  of  the  decision. 

a  Bayley  on  Bills,  167.  edit.  Boston,  1826.  Wendle  v.  Andrews,  2  Barnio. 
Sf  Aid.  696.     Rice  v.  Hogan,  8  Dana,  135. 

^  Townsley  v.  Sumrall,  2  Peters''  U.  S.  Rep.  170.  But  in  Rice  v.  Hogan,  8 
Dana,  135,  it  was  held,  that  a  protest  was  not  necessary,  even  in  the  case  of  a 
foreign  bill,  as  between  the  drawer  and  acceptor  under  the  act  of  Kentucky  of 
1837.  Millers.  Hackley,  5  Johns.  Rep.  375.  In  this  last  case  it  was  said,  that 
a  bill  drawn  in  New-York,  on  Charleston,  or  any  other  place  within  the  United 
States,  was  an  inland  bill.  But  in  South  Carolina  and  in  Pennsylvania,  a  bill 
drawn  in  one  state,  upon  a  person  residing  in  another,  is  considered  in  the  light 
of  a  foi-eign  bill,  requiring  a  protest.  (Duncan  v.  Course,  1  S.  C.  Const.  Rep. 
100.  Cape  Fear  Bank  v.  Stinemetz,  1  Hill,  44.  Lonsdale  v.  Brown,  4  Wash. 
Cir.  Rep.  148.)  The  opinion  in  New-York  was  not  given  on  the  point  on  which 
the  decision  rested ;  and  it  was  rather  the  opinion  of  Mr.  Justice  Van  Ness,  than 
that  of  the  court;  but  he  was  supported  by  Dr.  Tucker,  (see  Tucker's  Black- 
stone,  vol.  ii.  467.  note  22.)  and  also  by  Marius  on  Bills,  p.  2,  who  holds  that 
bills  between  England  and  Scotland  were  inland  bills.  The  decision  in  South 
Carolina  was  a  solemn  adjudication,  after  argument,  on  the  very  question;  and 
the  weight  of  Amencan  authority  is,  therefore,  on  that  side.  In  Buckner  v.  Fin- 
ley  &  Van  Lear,  2  Peters'  U.  S.  Rep.  586,  it  was  decided,  that  bills  of  exchange 
drawn  in  one  state,  on  persons  living  in  another,  were  to  be  treated  as  foreign 
bills ;  and  this  decision,  I  apprehend,  puts  the  point  at  rest.  Phoenix  Banlyw. 
Hussey,  12  Pick.  4S3.  Brown  v.  Ferguson,  4  Leigh's  Rep.  37^  Dickihs  v. 
Boal,  10  Peters'  U.  S.  Rep.  573.  Bank  of  U.  S.  v.  Daniel,  12  Peters'  Rep.  54. 
Rice*-.  Hogan,  8  Dana,  134.     Halliday  v.  M'Dougall,  20  Wendell,  81. 
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ginia,  and  the  omission  to  give  notice  of  the  protest  of  an 
inland   bill,  causes  the  loss  of  interest   and  damages.'' 
After  the  protest  for  non-acceptance,  immediate  notice 
must  be  given  to  the  drawer  and  endorser,  in  order  to  fix 
them,  and  the  omission  would  not  be  cured  by  the  bill 
being  jDresented  for  payment,  and  subsequent  notice  of 
the    non-pa3'ment,    as   well    as   non-acceptance.''      The 
drawer  or  endorser  may  be  sued  forthwith  upon  the  pro- 
test for  non-acceptance,  without  waiting  until  the  bill 
is  also  presented  *for  payment,  and  refused.*^     The     *95 
.  Enghsh  law,  requiring  protest,  and  notice  of  non-ac- 
ceptance of  foreign  bills,  has  been  adopted  and  followed  as 
the  true  rule  of  mercantile  law  in  the  states  of  Massachu- 
setts, Connecticut,  New- York,  Maryland,  Virginia,  North 
Carolina,  and  South  Carolina.'^     But  the  Supreme  Court 
of  the  United  States,  in  Brotvn  v.  Barry, ^  and  in  Clarke 
V.  Russcl/  held,  that  in  an  action  on  a  protest  for  non- 
payment on  a  foreign  bill,  protest  for  non-acceptance,  or 
a  notice  of  the  non-acceptance,  need  not  be  shown,  inas- 
much as  they  w^ere  not  required  by  the  custom  of  mer- 
chants in  this  countr}^,  and  those  decisions  have  been 
followed  in  Pennsylvania  ;    protest  for  non-payment  is 
sufficient.^    It  becomes,  therefore,  a  little  difficult  to  know 
what  is  the  true  rule  of  the  law-merchant  in  the  United 


a  Willock  V.  Riddle,  5  Call,  358. 

^  Roscow  V.  Hardy,  3  Camp.  Rep.  458.  United  States  v.  Barker,  4  Wash. 
Cir.  Rep.  464.     Thompson  ».  Gumming,  2  heights  Rep.  321. 

«  Milford  V.  Mayor,  Doug.  Rep.  55.  Ballingalls  v.  Gloster,  3  Easfs  Rep. 
481.  Wallace  v.  Agrj-,  4  Mason,  336.  Evans  v.  Gee,  11  Peiers'  Rep.  80. 
Evans  V.  Bridges,  4  Porier^s  Ala.  Rep   348. 

^  Watson  V.  Loring,  3  Mass.  Rep.  557.  Sterry  v.  Robinson,  1  Day's  Rep. 
11.  Mason  v.  Franklin,  3  Johns.  Rep.  202.  Weldon  v.  Buck,  4  ihid.  144. 
Winthrop  v.  Pepoon,  1  Bay^s  Rep.  468.  Philips  v.  M'Curdy,  1  Harr.  ^ 
Johns.  187.''  Thompson  v.  Gumming,  2  Leigh's  Rep.  321.     1  Haiek.  Rep.  195. 

e  3  Dallas'  Rep.  365. 

f  Gited  in  6  Serg.  4-  Rawle,  358. 

fi  Read  17.  Adams,  6  Serg.  ^  Rawle,  356.   . 
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States,  on  this  point,  after  such  contradictory  decisions. 
The  Scotch  law  is  the  same  as  the  Enghsh,''  and  it 
appears  to  me,  that  the  Enghsh  rule  is  the  better  doc- 
trine, and  the  most  consistent  with  commercial  policy. 

If  the  bill  has  been  accepted,  demand  of  payment  must 
be  made  when  the  bill  falls  due ;  and  it  must  be  made 
by  the  holder  or  his  agent  upon  the  acceptor,  at  the  place 
appointed  for  payment,  or  at  his  house  or  residence,  or 
upon  him  personally  if  no  particular  place  be  appointed, 

and  it  cannot  be  made  by  letter  through  the  post 
*96     office.''     But  there  is  a  great  deal  *of  perplexity 

and  confusion  in  the  cases  on  this  subject,  arising 
from  refined  distinctions  and  discordant  opinions  ;  and  it 
becomes  very  difficult  to  know  what  is  precisely  the  law 
of  the  land,  as  to  the  sufficiency  of  the  demand  upon  the 
maker  of  the  note,  or  the  acceptor  of  the  bill.  If  there  be 
no  particular  and  certain  place  identified  and  appointed, 
other  than  a  city  at  large,  and  the  party  has  no  residence 
there,  the  bill  may  be  protested  in  the  city  on  the  day 
without  inquiry,  for  that  would  be  an  idle  attempt.'  The 
general  principle  is,  that  due  diligence  must  be  used  to 
find  out  the  party,  and  make  the  demand ;  and  the 
inquiry  will  always  be,  whether,  under  the  circumstances 
of  the  case,  due  diligence  has  been  used.  The  agent  of 
the  holder,  in  one  case,  used  the  utmost  diligence,  for 
several  weeks,  to  find  the  residence  of  the  endorser,  in 
order  to  give  him  notice  of  the  dishonour  of  the  bill,  and 
then  took  a  day  to  consult  his  principal  before  he  gave  the 
notice,  and  it  was  held  sufficient.**     If  the  party  has  ab- 


a  1  BelVs  Comm.  408. 

i"  Saunderson  v.  Judge,  2  H.  Blacks.  Rep.  509.  Stedman  v.  Gooch,  1  Esp. 
N.  P.  Rep.  3.  Berkshire  Bank  v.  Jones,  G  Mass.  Rep.  524.  State  Bank  v. 
Hurd,  12  ibid.  172.  Mason  v.  Franklin,  3  Johns.  Rep.  202.  Whittier  v.  Graf- 
fam,  3  Greenleaf,  82.     Stuckertv.  Anderson,  3  Wharton,  116. 

<^  Boot  V.  Franklin,  3  Johns.  Rep.  207. 

d  Firth  V.  Thrush,  8  Banm.  ^  Cress.  387. 
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sconded,  that  will,  as  a  general  rule,  excuse  the  demand.* 
If  he  has  changed  his  residence  to  some  other  place, 
within  the  same  state  or  jurisdiction,  the  holder  must 
make  endeavours  to  find  it,  and  make  the  demand  there  ; 
though  if  he  has  removed  out  of  the  state,  subsequent  to 
the  making  of  the  note  or  accepting  the  bill,  it  is  sufficient 
to  present  the  same  at  his  former  place  of  residence.''  If 
there  be  no  other  evidence  of  the  maker's  residence  than 
the  date  of  the  paper,  the  holder  must  make  inquiry  at  the 
place  of  date;  and  the  presumption  is,  that  the  maker 
resides  where  the  note  is  dated,  and  that  he  contem- 
plated payment  at  that  place.*^  But  it  is  presump- 
tion *only ;  and  if  the  maker  resides  elsewhere  *97 
wdthin  the  state  when  the  note  falls  due,  and  that 
be  known  to  the  holder,  demand  must  be  made  at  the 
maker's  place  of  residence.'^ 

The  rule  in  the  English  law  is,  that  if  a  bill  or  promis- 
sory note  be  made  payable  at  a  particular  place,  the  de- 
mand must  be  made  at  the  place,  because  the  place  is 
made  part  and  parcel  of  the  contract.^  If,  however,  the 
place  appointed  be  deserted  or  shut  up,  it  amounts  to  a 
refusal  to  pay,  and  a  demand  would  be  inaudible  and 
useless  '/  or  if  the  demand  be  made  upon  the  maker  else- 
where, and  no  objection  be  made  at  the  time,  it  will  be 
deemed  a  waiver  of  any  future  demand.^' 

In  New- York  it  has  been  decided,  that  though  a  bill  or 


a  4  Mass.  Rep.  45.     4  Serg.  ^  Rawle,  480.  >  • 

*>  Anderson  v.  Drake,  14  Johns.  Rep.  114.  M'Gruder  v.  Bank  of  Washing- 
ton, 9  Wlicat.  Rep.  598.  Bayley  on  Bills,  edit.  Boston,  126.  Gillesjiie  v. 
Hannahan,  4  M'Cord,  503. 

^  Stewart  v.  Eden,  2  Caines''  Rep.  127.  Duncan  v.  M'Cullough,  4  Serg.  4^ 
Rawle,  480. 

^  Anderson  v.  Drake,  14  Johns.  Rep.  114.     Galpin  v.  Hard,  3  M'Cord,  394. 

"  Saunderson  v.  Judge,  2  H.  Blacks.  Rep.  509.  Sanderson  v.  Bowes,  14 
Easfs  Rep.  500.  Dickinson  v.  Bowes,  iGibid.  110.  Butterworth  t".  Le  Des- 
penser,  3  Mafde  4"  Selw.  150.     Gibb  v.  Mather,  8  Bingham,  214. 

f  Howe  V.  Bowes,  16  East^s  Rep.  112. 

s  Herring  v.  Sanger,  3  Johns.  Cas.  71. 
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note  be  made  payable  at  a  particular  place,  it  is  not  re- 
quisite for  the  holder  to  aver  or  prove  a  demand  of  pay- 
ment at  the  j)lacc.^  This  would  appear  to  be  contrary  to 
the  rule  as  now  understood  and  established  in  the  Enalish 
law ;  and  it  would  seem  to  be  contrary  to  the  opinion  of 
the  Court  of  Errors  of  New- York,  in  the  case  of  Woodworth 
V.  The  Bank  of  America,^  where  the  rule  of  the  English 
law  was  recognised,  that  if  the  place  of  payment  be  de- 
signated in  the  note,  demand  must  be  made  there. 
*98  But  if  the  person,  at  whose  *place  or  house  the  note 
or  bill  is  made  payable,  be  the  holder  of  the  paper, 
in  that  case  it  has  been  held  by  the  Supreme  Court  of  the 
United  States,''  to  be  sufficient  for  the  holder  to  examine 
the  accounts,  and  ascertain  that  the  party  who  is  to  pay 
there  has  no  funds  deposited.  The  maimer  or  acceptor  is 
in  default  by  not  appearing  and  paying,  and  no  formal 
demand  is  necessary.  The  cases  of  Saunderson  v.  Judge, 
and  Berkshire  Bank  v.  Jones,^  were  deemed  to  be  con- 
trolhng  authorities  on  the  point.  If  the  defendant  was 
ready  to  pay  at  the  time  and  place  designated  in  the  note 


a  Wolcott  V.  Van  Santvoord,  17  Johns.  Rep.  248.  Caldwell  v.  Cassidy,  8 
Cowe7i's  Rep.  271.  Haxtun  v.  Bishop,  3  Wendell,  1.  But  if  the  maker  was 
ready  to  pay  at  the  time  and  place  specified,  that  would  be  matter  of  defence. 
The  same  doctrine  is  held  in  Carley  v.  Vance,  17  Mass.  389.  Bacon  v.  Dyer, 
3  Fairfield,  19.  Remick  v.  O'Kyle,  ibid.  340.  Weed  v.  Van  Houten,  4  Hal- 
sted,  189.  Conn  v.  Gano,  1  Ohio  Rep.  483.  M'Nairy  v.  Bell,  1  Yerger, 
502.  Mulherrian  v.  Hannum,  2  ibid.  81,  and  Irvine  v.  Withers,  1  Sfewarfs 
Ala.  Rep.  234.  And  it  is  so  declared,  by  statute,  in  Indiana,  in  1836.  But  in 
Louisiana,  after  a  full  discussion,  the  English  rule  has  been  adopted  as  most 
convenient  and  most  agreeable  to  the  contract.  Mellon  v.  Croghan,  15  Mar- 
tin, 423.  12  Louisiana  Rep.  455.  S.  P.  So,  also,  in  the  case  of  the  Bank  of 
Wilmington  v.  Cooper,  in  Delaware,  the  English  rule  was  followed.  1  Har- 
rington's Rep.  10. 

^  19  Johns.  Rep.  391. 

^  United  States  Bank  v.  Smith,  11  Wheat.  Rep.  171.  United  States  Bank 
V.  Carneal,  2  Peters'  U.  S.  Rep.  543. 

•i  2  H.  Blacks.  Rep.  509.  6  Mass.  Rep.  524.  Rahm  v.  Philadelphia 
Bank,  1  Ratvle,  335.  S.  P.  The  note  itself  must  be  present,  ready  for  sun'en- 
der  when  the  demand  for  payment  is  made,  and  in  default  of  it,  the  demand  will 
be  insufficient  to  fix  the  endorser.     Eastman  v.  Potter,  4  Vermont,  313. 
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for  payment,  it  is  matter  of  defence,  and  will  go  to  dis- 
charge him  from  interest  and  costs.^     The  case  of  Cald- 
wdl  V.  Cassidy^  adopted  a  further  distinction  on  this  al- 
ready subtle  and  embarrassing  point,  and  held,  that  though, 
in  the  case  of  a  note  payable  at  a  particular  place,  demand 
at  that  place  need  not  be  averred ;  yet  if  the  note  be  made 
payable  07i  demand  at  a  particular  place,  a  demand  must  be 
made  at  the  place  before  suit  brought.     With  respect  to 
the  addition  of  memoranda  to  a  bill  or  note,  designating 
the  place  of  pa5aTient,  there  have  been  much  litigation  and 
difficulty  in  the  cases.  ■  It  is  stated  as  a  general  rule,<=  that 
a  memorandum  upon  a  note,  as  to  where  it  should  be 
payable,  was  not  a  part  of  it ;  and  in  Exon  v.  Russell,^ 
such  a  memorandum  at  the  bottom  of  the  note  was  held 
to  be  no  part  of  it.     On  the  other  hand,  in  Cowie  v.  Hal- 
sail,^  after  a  bill  had  been  accepted  generally,  the  drawer, 
without  the  consent  of  the  acceptor,  added  a  place 
of  payment,  and  it  was  held,  that  the  condition  *was     *99 
a  material  variation,  and  discharged  the  acceptor. 
In  the  case  of  The  Ba7ik  of  America  v.  Woodworth,^  a  note 
was  endorsed  for  the  accommodation  of  the  maker,  and 
returned  to  him  to  be  negotiated.     It  had  no  place  of 
payment,  and  before  the  maker  had  parted  with  it,  he 
added  in  the  margin  a  place  of  payment,  and  negotiated 
it,  and  the  bona  fide  holder  made  the  demand  there.     The 
Supreme  Court  held,  that  the  memorandum  was  no  part 
of  the  contract,  but  merely  an  intimation  to  the  holder 
where  to  look  for  the  maker  and  his  funds.     But  the  Court 
of  Errors  decided  otherwise,  and  overturned  this  very 


^  Haxtun  v.  Bishop,  .3  Wendell,  1. 
>>  8  CoOTe»,271. 
•=  Bayley  on  Bills,  25. 

d  4  Mavle  S)-  Selw.  505.  Williams  v.  Waring,  10  Barnw  4-  Cress.  2.  S.  P. 
«  4  Barmr.  4-  Aid.  197.  Dcsbrowe  v.  Wetherly,  1  Moody  4-  Robinson,  438. 
S.  P. 

'■  18  Johns.  Rep.  315.     S.  C.  19  JaJms.  Rep.  390.  ,    ■       • 
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reasonable,  and  established  the  very  rigorous  doctrine, 
that  the  memorandum  was,  in  that  case,  a  material  altera- 
tion of  the  contract,  which  discharged  the  endorser.  The 
Supreme  Court  of  New- York  have  since  decided*  that 
where  the  endorser  commits  a  negotiable  note  to  the  ma- 
ker, with  a  blanls:  for  the  date,  or  sum,  or  time  of  payment, 
there  is  an  implied  agency  given  by  the  endorser  to  the 
maker  to  fill  up  the  blanks.  The  principle  of  the  deci- 
sions in  Massachusetts  is,  that  if  the  endorsement  be  made 
at  the  time  of  making  the  note,  the  endorser  is  to  be  treated 
as  an  original  promiser,  because  he  is  supposed  to  par- 
ticipate in  the  consideration.^ 

If  a  bill  of  exchange,  though  drawn  generally,  be  ac- 
cepted, payable  at  a  particular  place,  it  is  a  special  or 
qualified  acceptance,  which  the  holder  is  not  bound  to 
take  ;  but  if  he  does  take  it,  the  demand  must  be  made 
at  the  place  appointed,  and  not  elsewhere.  This  is  the 
plain  sense  of  the  contract,  and  the  words  accepted  payable 
at  a  given  place,  are  equivalent  to  an  exclusion  of  a  de- 
mand elsewhere.*^ 


a  Mitchell  V.  Culver,  7  Cotce7i's  Rep.  336.  Mechanics'  and  Farmers'  Bank 
V.  Schuyler,  ibid.  337.  note. 

b  Parker,  Ch.  J.,  in  Tenney  v.  Prince,  4  Pick.  385. 

"^  This  point  has  been  the  subject  of  great  litigation  and  discussion  in  the 
English  courts,  and  judges  of  high  professional  character,  and  of  great  profes- 
sional learning,  have  entertained  directly  opposite  opinions  on  the  question.  In 
Ambrose  v.  Hopwood,  2  Taunt.  Rep.  61,  the  C.  B.  held,  that  the  bill  must  be 
presented  at  the  place  specified  in  the  acceptance,  and  not  elsewhere.  This 
was  in  1809.  In  Callaghan  ??.  Aylett,  3  Taunt.  Rep.  397,  in  1811,  the  same 
court  followed  the  same  doctrine,  and,  after  more  discussion,  declared,  that 
where  the  bill  was  accepted,  payable  at  a  particular  place,  it  was  a  qualified 
acceptance,  and  the  presentment  must  be  averred  and  proved  to  have  been 
made  there.  There  may,  in  the  act  of  acceptance,  be  a  qualification  of  the 
place,  as  well  as  of  the  time,  of  acceptance.  In  Fenton  v.  Goimdry,  13  East's 
Rep.  4.59,  in  1811,  the  same  question  arose  in  the  K.  B.,  and  was  decided  dif- 
ferently; and  it  was  held,  that  though  the  bill  was  accepted  payable  at  a  place 
certain,  it  was  still  to  be  taken  to  be  payable  generally  and  universally,  and 
wherever  demanded.  Afterwards,  in  Gammon  v.  Schmoll,  5  Taunt.  Rep. 
344,  the  Court  of  C.  B.,  notwithstanding  the  decision  of  the  K.  B.,  adhered, 
with  determined  pui-pose,  to  their  former  doctrine;  and,  in  Bowes  v.  Howe,  on 
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Three  days  of  grace  apply  equally,  according  to  the 
custom  of  merchants,  to  foreign  and  inland  bills  and 
l^romissory     notes,     and     as     between     the     endorser 


error  from  the  K.  B.,  into  the  Exchequer  Chamber,  5  Taunt.  Rep.  30,  the 
doctrine  of  the  C.  B.  was  estabHshed.  It  being  of  great  importance  to  the 
mercantile  world  that  the  law  on  this  subject  should  be  fixed  and  known,  the 
same  point  was  brought  into  review  before  the  House  of  Lords,  in  1820,  in  the 
case  of  Rowe  v.  Young,  2  Bro.  ^  Bing.  Rep.  165,  and  the  opinions  of  the 
twelve  judges  were  taken  for  the  information  of  the  lords.  The  point  was 
elaborately  discussed  in  the  separate  opinions  of  the  judges,  which  displayed  all 
the  learning  and  acuteness  of  investigation  of  which  such  a  narrow  and  dry 
question  was  susceptible.  A  majority  of  the  judges  weve  in  favour  of  the  opi- 
nion of  the  K.  B.,  and  they  held,  that  such  a  special  acceptance  need  not  be  aver- 
red and  jjroved  in  the  first  instance,  and  that  the  non-presentment  at  the  place 
was  matter  of  defence,  and  to  be  taken  advantage  of  in  pleading.  But  Lord 
Eldon  and  Lord  Redesdale,  and  four  out  of  the  twelve  common  law  judges, 
■were  of  opinion,  that  such  a  qualified  acceptance  must  be  averred,  and  present- 
ment according  to  it  proved,  and  that  opinion  prevailed.  The  House  of  Lords 
reversed  the  judgment  of  the  K.  B.,  and  overthrew  their  doctrine,  and  establish- 
ed the  rule,  that  if  a  bill  of  exchange  be  accepted,  payable  at  a  particular  place, 
it  was  necessary  to  aver  and  prove  presentment  of  the  bill  at  that  place,  and  the 
party  so  accepting  is  not  liable  to  pay  on  a  demand  made  elsewhere.  The  de- 
fendant was  not  to  be  subjected  to  the  inconvenience  of  pleading  a  tender,  and 
bringing  the  money  into  court.  Lord  Eldon's  opinion,  in  the  House  of  Lords, 
was  distinguished  for  being  clear,  ners'ous,  pertinent,  logical,  and  conclusive; 
and  he  very  well  observed,  that  he  could  not  understand  the  good  sense  of  the 
distinction  of  the  K.  B.,  that  if  a  promissory  note  be  payable  at  a  particular 
place,  the  demand  must  be  made  there,  because  the  place,  being  in  the  note,  is 
a  part  of  the  contract;  but  Lf  a  bill  be  accepted,  payable  at  a  particular  place, 
it  is  not  a  part  of  the  acceptance,  and  the  presentment  need  not  be  made 
there.  Soon  after  this  decision  was  made,  the  statute  of  1  and  2  George  IV.  ch. 
77,  was  passed,  declaring  that  an  acceptance,  payable  at  a  particular  place, 
had  the  effect  of  a  general  acceptance,  and  the  holder  was  not  bound  to  present 
the  bill  at  any  particular  place,  and  the  acceptor  might  be  called  on  elsewhere, 
as  well  as  at  the  place  indicated.  So  far  the  nde  was  throwTi  back  by  statute 
into  the  situation  in  which  it  was  placed  by  the  K.  B. ;  but  the  statute  further 
provided,  that  if  the  bill  was  accepted,  payable  at  a  specified  place  only,  and  not 
elsewhere,  it  was  then  to  be  considered  a  qualified  acceptance,  and  demand  must 
be  made  at  the  specified  place.  The  Supreme  Court  of  the  United  States,  in 
U.  S.  Bank  V.  Smith,  11  Wheat.  Rep.  171,  were  inclined  to  think  that,  as 
against  the  acceptor  of  a  bill  or  maker  of  a  note,  no  averment  or  proof  of  demand 
of  payment  at  the  place  designated  in  the  instrument  was  necessai-y.  They 
withheld  a  decided  opinion  on  the  point.  But  as  against .  the  endorser,  such 
demand  and  proof  were  held  to  be  indispensible.  Afterwards  in  Wallace  v. 
M'Connoll,  13  Peters,  136,  the  Supreme  Court  discussed  the  point  upon  a  full 
examination  of  the  American  as  well  as  English  authorities,  and  settled  the  ques- 
tion.  They  held  that  where  a  bill  or  note  was  made  payable  at  a  specified  time  and 

Vol.  IU.  15 


#.. 


*101  OF  TERSONAL  PROPERTY.  [Part  V- 

and  endorsee  of  a  negotialjle  *note;*  and  the  ac- 
ceptor or  maker  has  within  a  reasonable  time  of  the 
end  of  business,  or  bank  hours,  of  the  third  day  of 
grace,    (being    the    third    day    after    the    paper    falls 

place,  it  was  not  necessarj'  to  aver  in  the  declaration,  or  prove  at  the  trial,  that 
a  demand  of  payment  was  made  at  the  place.  If  the  maker  or  acceptor  was 
ready  at  the  time  and  place  to  pay,  that  was  matter  of  defence.  In  Fayle  v.  Bird, 
2  Carr.  Sf  Payne,  303,  it  was  held,  that  on  a  bill  drawn  payable  in  London, 
presentment  must  be  made  at  some  place  there;  but  it  is  stated  in  Selby  v.  Eden, 
1 1  Moore,  that  presentment  need  not  be  averred  in  the  declaration.  In  Indiana, 
they  follow  the  rule  that  if  a  promissory  note  be  payable  at  a  particular  place, 
a  demand  of  payment  at  that  place  must  be  averred  and  proved.  1  Blackford's 
Rep.  328.  As  evidence  of  the  endless  refinements  and  distinctions  on  this  sub- 
ject, we  may  refer  to  the  case  of  Mitchell  v.  Bariiig-,  (4  Carr.  ^  Payne,  35. 
10  Barnw.  4"  Cress.  4.  S.  C.)  where  it  was  held,  that  if  a  bill,  payable  in  Lon- 
don, be  accepted  for  honour,  to  be  paid  if  protested  and  refused  when  due,  it 
must  be  protested  at  Liverpool,  where  the  drawee  resided.  In  Picquet  v. 
Curtis,  1  Stiinner,  478,  Mr.  Justice  Story  considered  the  principle  settled  by 
the  decision  in  the  House  of  Lords,  in  the  case  of  Rowe  v.  Young-,  as  irresistible, 
and  that  in  the  case  of  foreign  or  inland  bills,  made  payable  at  a  particular 
place,  the  demand  and  the  dishonour  must  be  there.  But  the  decision  in  13 
Peters,  above  cited,  settled  the  question  the  other  way,  and  the  whole  current  of 
American  authorities,  as  referred  to  in  that  decision,  are  on  the  same  side. 
Clandite  Jam  Rivos. 

^  Brown  V.  Harraden,  4  Term  Rep.  148.  Bussard  v.  Levering,  6  Wheat. 
Rep.  102.  Lindcnberger  v.  Beall,  ibid.  104.  Crenshaw  v.  M'Kiernan,  1 
Minorca  Ala.  Rep.  595.  The  period  of  grace  varies  in  different  countries.  In 
France,  by  the  ordinance  of  1673,  tit.  5.  art.  4,  it  was  ten  days;  but  by  the  new 
code,  art.  135,  all  days  of  grace  are  abolished.  In  Massachusetts  a  promissory 
note  was  held  not  entitled  to  grace,  unless  it  be  an  express  part  of  the  contract. 
Jones  V.  Fales,  4  Mass.  Rep.  245.  But  in  1824,  by  statute,  the  days  of  grace 
were  given,  on  all  bills  of  exchange  payable  at  sight,  or  on  a  future  day  certain, 
within  the  state,  and  on  promissory  negotiable  notes,  orders,  and  drafts,  payable 
at  a  future  day  certain,  within  the  state,  in  like  manner  as  on  foreign  bills,  by 
the  custom  of  merchants.  The  provision  does  not  extend  to  bills,  notes,  or 
drafts,  payable  on  demand.  The  law  was  re-enacted  in  the  revised  statutes  of 
1835.  See,  also,  Perkins  v.  Frankhn  Bank,  21  Pick.  483.  In  the  state  of 
Maine,  by  statute  of  1824,  ch.  272,  the  drawer  of  inland  bills  of  exchange,  and 
the  endorser  of  a  promissory  note,  as  well  as  the  acceptor  and  maker,  arc  enti- 
tled to  three  days  of  grace,  if  the  bill  or  note  be  discounted  by  a  Bank  or  left  there 
for  collection.  Foreign  bills  are  governed  by  the  usage  of  merchants,  and  the 
acceptor  has  the  three  days  of  grace  without  any  statute  pro\4sion.  In  Vermont, 
on  the  other  hand,  the  days  of  grace  were  taken  away,  by  statute,  in  1833.  In 
New-Hampshire  the  three  days  of  grace  are  allowed  to  the  maker  of  a  negotiable 
note.  Dennie  v.  Walker,  7  N.  H.  Rep.  In  Broddie  v.  Searcy,  Peck's  Tenn. 
Rep.  183,  the  law-merchant  and  the  three  days  of  grace  were  considered  ap- 
plicable to  negotiable  promissory  notes,  and  applied  with  as  much  accuracy  and 
strictness  as  in  the  most  commercial  states. 
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due,)  *to  pay.  It  has  been  said,*  that  the  acceptor 
was  bound  to  pay  the  bill  on  demand,  on  an}^  part 
of  the  third  day  of  grace,  provided  the  demand  be 
made  within  reasonable  hours.  Lord  Kenyon  thought 
otherwise.  The  question  will  be  governed,  in  a  degree, 
by  the  custom  of  the  place ;  and  if,  in  a  commercial  city, 
payments  are  made  at  the  banks,  they  must  be  made 
within  bank  hours.  The  maker  or  acceptor  is  entitled 
to  the  uttermost  convenient  time  allowed  by  the  custom 
of  business  of  that  kind,  in  the  place  where  the  bill  is 
presented,  and  he  is  not  entitled  to  any  further  time.*^  If 
the  third  day  of  grace  falls  on  Sunday,  or  a  great  hol}'- 
day,  as  the  fourth  of  July,  or  a  day  of  public  rest,  the 
demand  must  be  made  on  the  day  preceding.*^  The  three 
days  of  grace  apply  equally  to  bills  pa}' able  at  sight  f  but 


*  Buller,  J.,  4  Term  Rep.  174.  The  opinion  of  BuUer,  J.,  has  been  adopted 
in  Greeley  ?7.  Thurston,  4  Greenleaf,  479. 

*>  It  was  held  in  Osborn  v.  Moncure,  3  Wendell,  170,  that  the  maker  had  the 
whole  of  the  third  day  of  grace  to  make  payment,  if  he  thinks  proper  to  seek  the 
holder.  If  a  presentment  of  a  bill  for  payment  be  to  a  private  individual,  and 
not  to  a  bank  or  banker,  it  is  sufficient  to  make  the  demand  in  the  evening  of  the 
day  of  pajrment.     Triggs  v.  Newnham,  10  Moore,  249. 

•^  Tassel  v.  Lewis,  1  Lord  Raym.  743.  Jackson  v.  Richards,  2  Caines'  Rep. 
343.  Lewis  v.  Burr,  2  Caines'  Cas.  in  Error,  195.  Bussard  v.  Levering,  6 
Wheat.  Rep.  102.  Statute  of  Massachusetts,  1838,  eh.  182.  Act  of  Louisiana, 
1838,  No.  52.  The  usage  is  settled  in  commercial  matter,  that  if  the  day  of 
payment  falls  on  Sunday,  payment  is  to  be  made  on  Saturday,  and  in  Kilgour  v. 
Miles,  6  Gill  ^  Johnson,  268,  it  was  held  that  the  same  rule  applied  to  all  other 
contracts.  But  the  weight  of  authority  is  the  other  way,  and  in  all  contracts, 
except  where  the  three  days  of  grace  are  allowed  by  the  custom  of  merchants,  if 
the  day  of  performance  falls  on  Sunday,  the  perfoiTnance  may  be  on  Monday. 
Avery  v.  Stewart,  2  Conn.  Rep.  69.  Salter  v.  Burt,  20  Wendell,  205.  But  by 
statute  in  Vermont,  1837,  if  a  contract  falls  due  on  Sunday  it  is  payable  on 
Monday. 

^  Colman  v.  Sayer,  1  Bar7iard's  K.  B.  303.  Baylcy  on  Bills,  151.  Chitty 
on  Bills,  344,  345.  Dehors  v.  Harriot,  1  Show,  160.  L'Anson  v.  Thomas, 
cited  in  Chitty  on  Bills,  345.  On  the  other  hand,  though  the  weight  of  autho- 
rity would  seem  greatly  to  preponderate  in  favour  of  the  rule  as  laid  down  in  the 
text,  yet  it  may  be  considered  as  a  point  not  entirely  settled,  and  a  different 
rule  is  laid  down  in  Bemve's  L.  M.  pi.  256,  and  in  Kyd  on  Bills,  p.  10. 
In  France,  while  days  of  grace  were  allowed  under  the  ordinance  of  1673, 
Pothier   agreed  with  M.  Jousse,  in   his  commentary,   that   a  bill  payable  at 
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a  bill,  note,  or  check  payable  on  demand,  *or  where  no 
time  of  payment  is  expressed,  is  payable  immediately  on 
presentment,  and  is  not  entitled  to  the  days  of  grace.* 
A  bill  payable  at  so  many  days'  sight,  means  so  many 
days  after  legal  sight,  or  acceptance  ;^  and  when  the  time 
is  to  be  computed  by  days,  as  so  many  days  after  sight, 
the  day  of  the  date  of  the  instrument  is,  by  the  modern 
practice,  excluded."^ 

It  is  equally  unseasonable,  to  demand  payment  before 
the  expiration  of  the  third  day  of  grace,  as  after  the  day. 
The  demand  must  be  made  on  the  third  day  of  grace,  or 
on  the  second,  if  the  third  day  be  a  day  of  public  rest ; 
and  in  default  of  such  demand,  the  drawer  of  the  bill,  and 
the  endorser  of  the  note,  are  discharged.^     If,  however, 


sight  had  no  days  of  grace ;  and  he  justly  observed,  that  it  would  be  unreasona- 
ble and  inconvenient  for  a  person  who  takes  a  draft,  for  his  accommodation,  on 
his  journey,  payable  at  sight,  to  be  obliged  to  wait  the  days  of  grace  for  his 
money.      Traitidu  Con.  de  Change,  art.  172. 

*  Cammerv.  Harrison,  2  M' Cork's  i?e^.  246.  Bayley  on  Bills,  \A1.  Chitty 
on  Bills,  5th  edit.  336.  345.  Sommerville  v.  Williams,  1  Stewards  Ala.  Rep. 
484.  So,  if  a  note  be  payable  on  1st  ^a.y  fixed,  it  means  that  no  days  of  grace 
are  intended,  and  there  are  none  allowed.  Durnford  v.  Patterson,  7  Martinis 
Louis.  Rep.  460. 

^  Mitchell  V.  Dc  Grand,  1  Mason's  Rep.  176.  If  a  bill  payable  at  so  many, 
say  sixty  days'  sight,  be  accepted,  payable  upon  a  given  day,  say  November 
^d,  in  which  the  three  days  of  grace  were,  in  fact,  included,  though  the  day  of 
acceptance  did  not  appear  on  the  bill,  the  demand  is  to  be  made  on  the  day  spe- 
cified in  the  acceptance.  The  acceptor  is  bound  to  that  day,  and  it  being  in 
point  of  fact  the  true  day,  the  drawer  and  endorsers  would  also  be  bound,  on 
protest  and  due  notice  of  default  of  payment  on  that  day.  (Kenner  and  others 
V.  their  Creditors,  20  Martiji's  Louis.  Rep.  36.  1  Miller's  Louis.  Rep.  280. 
S.  C.) 

"=  Bayley  on  Bills,  155. 

•>  Coleman  v.  Sayer,  Sir.  Rep.  829.  Wiffen  v.  Roberts.  1  Esp.  N.  P.  Rep. 
261.  Leavitt  v.  Simes,  3  N.  H.  Rep.  14.  Mills  v.  United  States  Bank,  11 
Whcaton,  431.  A  bill  payable  at  so  many  days  after  date,  must  be  presented  by 
the  period  of  its  maturity.  If  payable  at  so  many  days  after  sight,  it  must  be 
presented  in  a  reasonable  time  under  the  circumstances.  Story,  J.,  4  Mason, 
345.  In  Grant  v.  Long,  \2  Louis.  Rep.  402,  it  was  held,  that  a  bill  of  exchange, 
payable  ninety  days  after  date,  must  be  presented  for  payment  the  day  it  be- 
came due,  or  the  drawer  would  be  discharged.  The  court  held  to  the  rule  so 
strictly,  as  not  even  to  admit  any  excuse,  even  of  two  days,  from  the  last  day  of 
grace,  derived  from  the  irregularities  of  the  mail.     See  supra,  p.  82, 
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a  note  be  made  for  negotiation  at  a  bank,  whose  cus- 
tom is  to  demand  payment,  and  to  give  notice,  on  the 
fourth  day,  that  custom  forms  a  part  of  the  law  of 
the  contract,  and  the  parties  are  presumed  to  agree 
to  be  governed,  in  that  case,  by  the  usage.^ 
The  *same  rule  applies,  when  a  bank,  by  usage,  *104 
treats  a  particular  day  as  a  holyday,  though  not 
legally  known  as  such,  and  make  demands,  and  give 
notice,  on  the  day  preceding  ;  the  parties  to  a  note  dis- 
counted there,  and  conusant  of  the  usage,  are  bound  by 
it.^  Though  a  bill,  payable  at  a  given  time,  has  never 
been  presented  to  the  drawee  for  acceptance,  the  demand 
upon  the  drawee  for  payment  is  to  be  made  on  the  third 
day  of  grace  ;  for,  by  the  usage  of  the  commercial  world, 
which  now  enters  into  every  bill  and  note  of  a  mercantile 
character,  except  where  it  is  positively  excluded,  a  bill 
does  not  b.ecome  due  on  the  day  mentioned  on  its  face, 
but  on  the  last  day  of  gTace.*= 

(7.)    Of  the  steps  reqiiisite  to  fix  the  drawer  arid  endorsers. 

There  is  no  part  of  the  learning  relating  to  negotiable 
paper,  that  has  been  more  critically  discussed,  or  in  which 
the  rules  are  laid  down  with  more  precision,  than  that  which 
concerns  the  acts  requisite  to  fix  the  responsibihty  of  the 
drawer  and  endorsers,  and  the  acts  and  omissions  which 
will  operate  to  discharge  them.  True  policy  consists  in 
establishing  some  broad  plain  rules,  easy  to  be  under- 
stood, and  steady  in  their  obligation. 

The  holder  must  not  only  show  a  demand,  or  due  dili- 
gence to  get  the  money  of  the  drawee  of  the  bill  or  check, 


^  Renner  v.  Bank  of  Columbia,  9  Wheat.  Rep.  581.  Mills  v.  United  States 
Bank,  11  ibid.  431.  Bank  of  Washington  v.  Triplett,  1  Peters'  U.  S.  Rep. 
25.     Bank  of  Columbia  v.  Fitzhugh,  1  Harr.  Sj-  Gill,  239. 

>>  City  Bank  v.  Cutter,  3  Pick.  Rep.  414. 

«  Bank  of  Washington  w.  Triplett,  1  Peters'  U.  S.  Rep.  25. 


104  OF  PERSONAL  TROPERTY.  [Part  V. 

and  of  the  maker  of  the  note,  but  he  must  give  reasonable 
notice  of  their  default  to  the  drawer  and  endorsers,  to 

entitle  himself  to  a  suit  against  them.*  The  object 
*10-5     of  the  notice  is  to  afford  an  *opportunity  to  the 

drawer  and  endorsers  to  obtain  security  from 
those  persons  to  whom  they  are  entitled  to  resort  for 
indemnity.  Notice  to  one  of  several  partners,  or  to  one 
of  several  joint  drawers  or  endorsers,  is  notice  to  them 
all.*'  What  is  reasonable  notice  to  the  drawer  or  endor- 
ser, is  sometimes  said  to  be  a  question  of  law,  and  at 
other  times  to  be  a  question  of  fact.  The  question  of 
reasonable  notice  is  usually  compounded  of  law  and  fact, 
and  proper  for  the  decision  of  a  jury,  under  the  advice 
and  direction  of  the  court  ;  and  the  mixed  question 
requires  the  application  of  the  powers  of  the  court  and 
jur}^'^  The  elder  cases  did  not  define  what  amounted  to 
due  diligence  in  giving  notice  of  the  dishonour  of  a  bill. 


*  Heylyn  v.  Adamson,  2  Bui-r.  Hep.  GG9.  Rushton  v.  Aspinwall,  Dong. 
Rep.  679.  Williams  v.  United  States  Bank,  2  Peters'  U.  S.  Rep.  96.  The 
demand  and  notice  to  the  endorser  are  equally  requisite,  though  he  endorse  the 
note  after  it  is  due.  Stockman  v.  Riley,  2  AP Cord's  Rep.  398.  Poole  v.  Tol- 
leson,  I  ibid.  199. 

*>  Porthouse  v.  Peirker,  1  Campb.  Rep.  82. 

<^  Tindal  v.  Brown,  I  Term  Rep.  167.  Darbishire  v.  Parker,  6  East's 
Rep.  3.  Hilton  v.  Shepherd,  6  East's  Rep.  14.  iyi  notis.  Bateman  v.  Joseph, 
12  East's  Rep.  433.  Chesapeake  Ins.  Co.  v.  Stark,  6  Cra?ick's  Rep.  273. 
Mar.  Ins.  Co.  v.  Ruden,  ibid.  338.  Taylor  v.  Brigden,  8  Johns.  Rep.  173.  In 
Brahan  v.  Ragland,  1  Minor's  Ala.  Rep.  85,  what  is  reasonable  notice  to  an 
endorser  was  held  to  be  a  question  of  fact  for  a  jury.  In  Aymar  v.  Beers,  7 
Con-en's  Rep.  705,  and  the  Bank  of  Columbia  v.  Lawrence,  1  Peters'  U.  S. 
Rep.  578,  it  was  held,  that  the  reasonableness  of  notice,  or  demand,  or  due  dili- 
gence, when  the  facts  were  settled,  was  a  question  of  law  for  the  court,  and  not 
a  question  of  fact  for  a  jury.  But  the  question  is  so  mixed  up  with  circum- 
stances, and  is  so  compounded  of  the  ingredients  of  law  and  fact,  that  it  will  be 
found,  in  practice,  veiy  difficult  to  retain  on  the  bench  the  exclusive  jurisdiction 
of  the  question.  In  Ohio,  by  act  of  1820,  bonds,  bills,  and  notes  for  money,  and 
payable  to  order,  or  bearer,  or  assigns,  are  declared  to  be  negotiable  by  endorse- 
ment thereon,  so  as  to  enable  the  assignee  to  sue  in  his  own  name ;  and  if  demand 
be  made  at  the  time  the  same  becomes  due,  or  within  a  reasonable  time  there- 
after, it  shall  be  adjudged  due  diligence,  sufficient  to  charge  the  endorser. 
Statutes  of  Ohio,  1831.     Chase's  Statutes  of  Ohio,  vol.  ii.  1137. 
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with  that  exactness  and  certainty  which  practical  men, 
and  the  business  of  hfe,  required.  According  to  the 
modern  doctrine,  the  notice  must  be  given  by  the  first 
direct  and  regular  conveyance.*  This  means,  the 
first  *mail  that  goes  after  the  day  next  to  the  third  *106 
day  of  grace  ;  so  that  if  the  third  day  of  grace  be  on 
Thursday,  and  the  drawer  or  endorser  reside  out  of  town, 
the  notice  may,  indeed,  be  sent  on  Thursday,  but  must  be 
put  into  the  post-office,  or  mailed,  on  Friday,  so  as  to  be 
forwarded  as  soon  as  possible  thereafter ;  and  if  the  par- 
ties hve  in  the  same  town,  the  rule  is  the  same,  and  the 
notice  must  be  sent  by  the  penny-post,  or  placed  in  the 
office  on  Friday .**  The  law  does  not  require  excessive 
dihgence,  or  that  the  holder  should  watch  the  post-office 
constantly,  for  the  purpose  of  receiving  and  transmitting 
notices.  Reasonable  diligence  and  attention  is  all  that 
the  law  exacts  f  and  it  seems  to  be  now  settled,  that 


*  Until  an  act  of  the  Assembly  since  1823,  in  Louisiana,  the  post-office  was 
not,  in  that  state,  a  proper  place  of  deposit  for  notice  to  endorsers.  19  Martin, 
491.  It  is  not  now,  in  those  post-towns  where  the  endorser  lives  within  three 
miles  of  the  j)ost-office,  and  there  is  no  penny-post  establishment.  Louisiana  State 
Bank  V.  RoweJl,  18  ibid.  506-  Clay  v.  Oakley,  17  ibid.  137.  This  is  also  the 
rule  in  Tennessee,  and  notice  through  the  post-office  is  not  sufficient  under  like 
circumstances.  Bank  v.  Bennett,  1  Yerger,  166.  In  Louisiana,  if  the  resi- 
dence of  the  part}'  to  be  charged  cannot  be  found,  after  due  inquiry,  notice  lodged 
at  the  nearest  post-office,  addressed  to  the  party  at  the  place  where  the  contract 
was  made,  is  sufficient.     Preston  v.  Daysson,  7  Louis.  Rep.  7 . 

^  Notice  may  be  given  on  the  same  day  that  the  paper  is  payable  and  is 
duly  dishonoured,  and  it  must,  if  possible,  be  given  on  the  next  day,  or  put 
in  the  post-office  for  that  pui-pose,  so  as  to  go  by  the  mail  of  the  morning 
thereafter.  Corp  v.  M'Comb,  1  Johns.  Cas.  328.  Bussard  v.  Levering,  6 
Wheafon,  102. 104.  Johnson  v.  Harth,  1  Bailey's  S.  C.  Rep.  482.  Shed  v. 
Brett,  1  Pick.  Rep.  401.  Osborn  v.  Moncure,  3  Wendell,  170.  1  Minor's 
Ala.  Rep.  295.  Talbot  v.  Clarke,  8  Pinck.  54.  Bixley  v.  Franklin  Ins.  Co. 
ibid.  86.  United  States  v.  Barker,  4  Wash.  Cir.  Rep.  464.  Townsley  v. 
Springer,  1  Miller's  Levis.  Rep.  122.  515.  Williams  v.  Smith,  2  Barnw.  ^ 
Aid.  496.     Farmers'  Bank  of  M.  v.  Duval,  7  Gill  <Sr  Johns.  78. 

■^  In  North  Carolina  the  rule  respecting  notice  is  made  to  vary  with  the  pursuits 
of  the  parties,  and  the  same  strictness  is  not  required  between  farmers  in  the 
country,  as  between  merchants  in  town.  The  reasonableness  of  notice,  or  due 
diligence,  is  to  be  left  to  the  jury,  under  the  direction  of  the  court.  Brown  v. 
Johnson,  1  Devcreux,  293. 


106  OF  PERSONAL  PROPERTY.  [Part  V. 

each  party  into  whose  hands  a  dishonoured  bill  may  pass, 
shall  be  allowed  one  entire  day  for  the  purpose  of  giving 
notice.*  If  the  demand  be  made  on  Saturday,  it  is  suffi- 
cient to  give  notice  to  the  drawer  or  endorser  on  Monday  ;^ 

and  putting  the  notice  by  letter  into  the  post-office 
*107     is  sufficient,  though  the  letter  *should  happen  to 

miscarry.  If  the  holder  uses  the  ordinary  mode 
of  conveyance,  he  is  not  required  to  see  that  the  notice  is 
brought  home  to  the  party ."^  Nor  is  it  necessary  to  send 
by  the  public  mail.     The  notice  may  be  sent  by  a  private 


a  Bray  v.  Hadwen,  5  Maule  <5-  Sehv.  68.  Flack  v.  Green,  3  Gill  i^-  Johns. 
474.     Brown  v.  Ferguson,  4  Leigh,  37. 

^  Jackson  v.  Richards,  2  Caines,  343.  Lord  Alvanley,  in  Haynes  v.  Birks, 
3  Bos.  Sf  Pull.  60L  In  Hawkes  r.  Salter,  4  Bingham,  715,  and  Bray  v. 
Hadwen,  5  Maule  t^-  Seho.  69,  and  Geillw.  Jeremy,  1  Moody  Sf  Mallcin,  61,  it 
was  held,  that  the  holder  had,  in  such  a  case,  the  whole  of  Monday  to  write  the 
notice,  and  that  a  letter  by  the  Tuesday  morning  post  was  sufficient.  This  is 
now  the  English  rule,  and  it  appears  to  be  a  more  definite  construction,  or  else  a 
relaxation  of  the  strictness  required  by  the  former  rule.  See  Haynes  v.  Birks,  3 
Bos.  4'  Pull.  .599.  Jackson  v.  Swinton,  2  Taunton,  224.  Smiths  Compen- 
dium of  Mercantile  Law,  147.  The  latter  says,  that  if  A.  draws  a  bill  in  favour 
of  B.,  who  endorses  to  C,  and  demand  and  refusal  be  made  on  Monday,  C.  has 
ail  Tuesday  to  give  notice  to  B.,  and  if  there  had  been  a  prior  endorser,  B.  has 
all  Wednesday  to  give  notice  to  him,  and  Sunday  is  not  included  in  any  of  the 
computations.  In  Lennox  v.  Roberts,  2  Wheaton,  373,  the  nile  was  laid  down 
too  strictly,  when  it  stated  that  the  demand  of  payment  should  be  made  upon 
the  last  day  of  grace,  and  notice  of  the  default  be  put  into  the  post-office  early 
enongh  to  be  sent  by  the  m.ail  of  the  succeeding  day.  This  rule  is  mentioned, 
and,  as  it  would  seem,  with  approbation,  by  the  court,  in  the  case  of  the  Bank 
of  Alexandria  v.  Swann,  9  Peters^  U.  S.  Rep.  33,  but  the  decision  only  is,  that 
notice  need  not  be  put  in  the  post-office  on  the  day  of  the  default,  and  it  is  suffi- 
cient to  send  it  by  the  mail  on  the  next  day.  This  leaves  the  point  to  rest  on  the 
former  decision,  and  yet  the  principle  declared  is,  that  ordinary  reasonable  dili- 
gence is  sufficient,  and  the  late  does  not  regard  the  fractions  of  the  day  in 
sending  notice.  This  principle  will  sustain  the  rule  as  it  is  now  generally  and 
best  understood  in  England  and  in  the  commercial  part  of  the  United  States,  that 
notice  put  into  the  post-office  on  the  next  day,  at  any  time  of  the  day,  so  as  to  be 
ready  for  the  first  mail  that  goes  thereafter,  is  due  notice,  though  it  may  not  be 
mailed  in  season  for  to  go  by  the  mail  of  the  day  after  the  default.  So,  in  Firth 
V.  Thrush,  8  Barnw.  Sc  Cress.  387,  an  attorney  was  employed  to  give  notice.  He 
was  not  informed  of  the  endorser's  residence  for  several  weeks  after  the  bill  was 
dishonoured,  though  he  had  used  due  diligence.  He  then  took  a  day  to  consult 
the  holder  before  he  sent  the  notice,  and  it  was  held  to  be  a  valid  notice. 

<=  Dickins  v.  Beal,  10  Peters'  U.  S.  Rep.  573. 
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conveyance,  or  special  messenger,  and  it  would  be  good 
notice,  though  it  should  happen  to  arrive  a  little  behind 
the  mail.  Where  the  parties  hve  in  the  same  town,  and 
within  the  district  of  the  letter-carrier,  it  is  sufficient  to 
give  notice  by  letter  through  the  post-office.  If  there  be 
no  penny-post  that  goes  to  the  quarter  where  the  drawer 
lives,  the  notice  must  be  personal,  or  by  a  special  mes- 
senger sent  to  the  dwelling-house ;  and  it  is  necessary, 
in  that  case,  that  the  notice  be  personally  given  to  the 
party  to  be  charged,  or  at  his  dwelling-house  or  place  of 
business,  and  the  duty  of  the  holder  does  not  require  him 
to  give  notice  at  any  other  place.  The  notice,  in  all 
cases,  is  good,  if  left  at  the  dwelling-house  of  the  party, 
in  a  way  reasonably  calculated  to  bring  the  knowledge 
of  it  home  to  him  ;  and  if  the  house  be  shut  up  by  a  tem- 
porary absence,  still  the  notice  may  be  left  there.  If  the 
parties  hve  in  different  towns,  the  letter  must  be  forwarded 
to  the  post-office  nearest  to  the  party,  though,  under  cer- 
tain circumstances,  a  more  distant  post-office  may  do; 
but  the  cases  have  not  defined  the  precise  distance  from 
a  post-office  at  which  the  party  must  reside,  to  render  the 
service  of  notice  through  the  post-office  good.''     The  law 


*  Grose,  J.,  and  Lawrence,  J.,  in  Darbishire  v.  Parker,  6  East's  Rep.  10. 
Scott  V.  Lifford,  9  ibid.  347.  Smith  v.  Mullet,  2  Campb.  208.  Hilton  v.  Fair- 
clough,  ibid.  633.  Williams  v.  Smith,  2  Barnw.  Sf  Aid.  496.  Bancroft  v. 
Hall,  1  HoWs  N.  P.  476.  Bray  v.  Hawden,  5  Maulc  4-  Schv.  68.  Jackson 
V.  Richards,  2  Catties'  Rep.  343.  Stewart  v.  Eden,  ibid.  121.  Corp  v. 
M'Comb,  1  Johns.  Cas.  328.  Ireland  v.  Kip,  10  Johns.  Rep.  490,  and  11  ibid. 
231.  Lenox  v.  Roberts,  2  Wheat.  Rep.  373.  Bussard  v.  Levering,  6  ibid. 
102.  Lindenberger  v.  Beall,  ibid.  104.  Shed  r.  Brett,  1  Pick.  Rep.  401. 
Mead  V.  Engs,  5  Cowen's  Rep.  303.  Whittier  v.  Graffam,  3  Greenleaf's  Rep. 
82.  Bank  of  Columbia  v.  Lawrence,  1  Peters'  U.  S.  Rep.  578.  Wilhams  v. 
United  States  Bank,  2  Peters'  U.  S.  Rep.  96.  United  States  Bank  v.  Carneal, 
ibid.5i3.  Gallaghers.  Roberts,  2  Wash.  Cir.  Rep.  191.  Davis  w.  Williams, 
Peck's  Tenn.  Rep.  191.  The  N.  Y.  Revised  Statutes,  vol.  i.  769,  770.  sec. 
12 — 17,  make  pro\'ision  for  presentments  and  notices  on  negotiable  paper,  in 
special  cases,  as  when  part  of  the  city  of  New-York  is  the  seat  of  an  infectious 
disease,  and  the  residence  of  parties  becomes  disturbed.  By  Act  of  N.  Y.  April 
23d,  183.'),  ch.  141,  notice  of  non-acceptance  of  a  bill,  or  of  non-payment  of  a  bill, 
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does  not  presume  that  the  holder  of  the  paper  is  ac- 
quainted with  the  residence  of  the  endorsers  ;  and  if  the 
holder  or  notary,  after  diligent  inquiry  as  to  the  residence 
of  the  endorser,  cannot  ascertain  it,  or  mistakes  it,  and 
gives  the  notice  a  wrong  direction,  the  remedy  against 

the  endorser  is  not  lost.'' 
*108  *The  notice  must  specify  that  the  bill  is  dis- 

honoured, and  the  design  of  it  is,  that  the  drawer 
may  be  enabled  to  secure  his  claim  against  the  acceptor, 
and  the  endorser  against  the  maker,  and  the  notice  may 
come  from  any  person  who  is  a  party  to  the  bill.''  So, 
any  agent,  having  possession  of  the  bill,  may  give  the 
notice,  and  it  need  not  state  at  whose  request  it  was 
given,  nor  who  was  the  owner  of  the  bill.  There  is  no 
precise  form  of  the  notice.  It  is  sufficient  that  it  state 
the  fact  of  non-payment,  and  it  is  not  necessary  to  state 
expressly,  for  it  is  justly  implied,  that  the  holder  looks  to 
the  endorser.*^  It  is  sufficient  for  an  agent  to  give  notice 
to  his  principal  of  the  dishonour  of  a  bill,  and  it  then  be- 
comes necessaiy  for  the  principal  to  give  the  requisite 


note,  or  other  negotiable  instrument,  may  be  directed  to  the  city  or  town  where 
the  person  to  be  charged  resided  at  the  time  of  dra\\'ing,  making,  or  endorsing 
the  same,  unless  the  person,  at  the  time  of  his  signature,  specify  thereto  the  post- 
office  to  which  notice  is  to  be  addressed. 

°-  Chapman  v.  Lipscombe,  1  Johnaori's  Rep.  294.  BaiT  v.  Marsh,  9  Yerger, 
253. 

''  Jameson  v.  Swinton,  2  Campb.  Rep.  373.  Solarte  v.  Palmer,  7  Bing- 
ham, 530.  Chapman  v.  Keane,  4  Neville  Sj-  Manning,  607.  3  Adolphus  4- 
Ellis,  193.  S.  C.  and  it  overrules  Tindal  v.  Brown,  in  1  Term,  on  the  point  as 
to  the  person  giving  the  notice.  Maro  v.  Johnson,  9  Yerger,  6.  Mr.  Justice 
Cowen,  in  Halliday  v.  M'Dougall,  20  Wendell,  85,  considers  it  to  be  the  duty 
of  the  notary  to  give  the  notice. 

<=  Shed  V.  Brett,  1  Pick.  Rep.  401.  Mills  v.  United  States  Bank,  1 1  Wheat. 
Rep.  431.  United  States  Bank  v.  Carneal,  2  Peters'  U.  S.  Rep.  543.  In 
Chanoine  v.  Fowler,  3  Wendell,  173,  it  was  held,  that  the  notice  of  non-accept- 
ance or  non-payment  cannot  be  given  by  a  stranger,  but  it  may  be  by  any  person 
who  is  a  party  to  the  bill,  or  who  would,  on  its  return  to  him,  have  a  right  of  ac- 
tion on  it.  But  the  case  of  Shed  v.  Brett,  and  Mills  v.  United  States  Bank,  lay 
down  the  law  concerning  notice  in  the  broad  terms  stated  in  the  text. 
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notice,  with  due  diligence,  to  the  parties  to  be  fixed.^ 
The  party  receiving  notice  is  bound  to  give  notice  hke- 
wise  to  those  who  stand  behind  him,  and  to  whom  he 
means  to  resort  for  indemnity  ;  and  if  a  second  endorser, 
on  receiving  notice  of  the  dishonour  of  the  bill, 
should  *neglect  to  give  the  like  notice,  with  due  *109 
diligence,  to  the  first  endorser,  the  latter  would 
not  be  liable  to  him.*^  It  is  not  necessary,  in  the  case  of 
notice  of  the  non-acceptance,  or  non-payment  of  a  bill, 
that  a  copy  of  the  bill  and  protest  should  accompany  the 
notice.  It  is  sufficient  to  give  notice  of  the  fact.*^  If 
several  parts,  as  is  usual,  of  a  bill  of  exchange,  be  drawn, 
they  all  contain  a  condition  to  be  paid  provided  the 
others  remain  unpaid,  and  they  collectively  amount  to 
one  bill,  and  a  payment  to  the  holder  of  either  is  good, 
and  a  payment  of  one  of  a  set  is  payment  of  the  whole. 
The  drawer  or  endorser,  to  be  charged  on  non-acceptance 
or  non-payment,  is  entitled,  in  the  case  of  a  foreign  bill, 
to  call  for  the  protest,  and  the  identical  bill,  or  number  of 
the  set  protested,  before  he  is  bound  to  pay ;  and  it  would 
be  sufficient  to  produce  it  at  the  trial,  or  account  for  its 
absence.*^     His  ri2;hts  attach  to  the  bill  that  has  been  dis- 


»  Haynes  v.  Birks,  3  Bos.  4-  Pull.  599.  Tunno  v.  Lague,  2  Johns.  Cas.  1. 
Colt  V.  Noble,  5  Mass.  Rep.  167.  Firth  v.  Thrush,  8  Barnw.  Sr  Cress.  387. 
An  agent  of  the  holder  is  allowed  one  day  to  give  notice  to  his  principal  of  a  de- 
fault, and  the  principal  one  day  thereafter  to  give  notice  to  the  di-awer  or  prior 
endorser.      Ibid. 

'•  Morgan  v.  Woodworth,  3  Johns.  Cas.  89.  Pothier,  Traite  clu  Con.  de 
Change,  No.  1.53.  But  if  the  first  endorser  has,  in  point  of  fact,  had  due 
notice  from  any  subsequent  holder,  it  is  sufficient.  Stafford  v.  Yates,  18  John- 
son,^27.  Stanton  v.  Blossom,  14  Mass.  Rep.  \1Q.  Bayley  on  Bills,  A  eAii. 
163.  Each  endorser  successively,  is  allowed  a  day  to  give  notice  to  the  endor- 
ser before  him.     Johnson  v.  Harth,  1  Bailey'' s  S.  C.  Rep.  482. 

"  Cromwell  v.  Hynson,  2  Esp.  N.  P.  Rep.  511.  Chaters  v.  Bell,  4  ibid. 
48.  Robins  V.  Gibson,  1  Maule  Sf  Selw.  289.  Lenox  v.  Leverett,  10  Mass. 
Rep.  1.  Wallace  v.  Agry,  4  Mason,  336.  Goodman  v.  Harvey,  6  Neville  ^ 
Manning,  372.     S.  C.  4  Adolp.  Sr  Ellis,  870. 

d  Powell  V.  Roach,  6  Esp.  N.  P.  Rep.  76.  Beawes,  420.  424.  sec.  74. 
Kenworthy  v.  Hopkins,  1  Johns.  Cas.  107.  Wells  v.  Whitehead,  15  Wendell, 
527.  ... 
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honoured,  and  he  is  entitled  to  call  for  it.  He  may  want 
it  for  his  own  indemnity,  and  without  it  he  might  be  ex- 
posed to  claims  from  some  bona  Jide  holder,  or  person, 
who  had  paid  it,  supra  protest,  for  his  honour.  He  is  not 
bound  to  produce  the  other  parts  of  the  set,  or  to  account 
for  their  non-production.* 

There  are  many  cases  in  which  notice  is  not  requisite, 
or  the  want  of  it  waived. 

If  the  drawee  refuses  to  accept,  because  he  has  no 
effects  of  the  drawer  in  hand,  and  the  drawer  had  no 
right  to  draw,  and  no  right  to  expect  his  bill  would  be 
paid,  notice  to  the  drawer  is  not  necessaiy.**  This  ex- 
ception to  the  general  rule  proceeds  on  the  ground  of 
fraud  in  the  drawer,  or  that  notice  to  him  would 
*110  be  useless  ;  *but  the  courts  have  regretted  the  ex- 
istence of  the  exception,  and  they  confine  it  strictly 
to  the  case  of  want  of  effects,  and  where  the  drawee  is 
not  indebted  to  the  drawer,  and  to  other  cases  in  which 
the  drawer  had  no  right  to  expect  that  his  bill  would  be 
honoured.  Notice  is  requisite,  if  the  want  of  it  would 
produce  detriment ;  as  if,  in  case  notice  had  been  given, 
and  the  bill  taken  up,  the  drawer  would  have  had  his 
remedy  over  against  some  third  person ;  or  if  it  was 
drawn  with  a  bona  Jide  expectation  of  assets  in  the  hands 
of  the  drawee,  as  upon  the  faith  of  consignments  not  come 
to  hand,  or  upon  the  ground  of  some  fair  mercantile 
agreement.'^     The  exception  applies  only  to  the  drawer, 

a  Downes  V.  Church,  13  Peters''  Rep.  205. 

t*  Bickerdike  ».  Bollman,  1  Term  Rep.  405.     French  v.  Bank  of  Columbia, 
4  Cranch,  153.  164.     Dickins  v.  Beal,  10  Peters'  U.  S.  Rep.  572. 

=  Rogers  v.  Stephens,  2  Term  Rep.  713.  Corney  v.  Da  Costa,  1  Esp.  N. 
P.  Rep.  302.  Staples  v-  Okines,  ibid.  332.  Clegg  v.  Cotton,  3  Bos.  Sf  Pull. 
239.  Brown  v.  Maffey,  15  East's  Rep.  216.  Rucker  v.  Hiller,  16  ibid.  43. 
Cory  V.  Scott,  3  Barnw.  Sj-  Aid.  619.  French  v.  Bank  of  Columbia,  4  Cranch'i^ 
Rep.  141.  Cathell  v.  Goodwin,  1  Harr.  Sf  Gill,  468.  Eichelberger  v.  Finley, 
7  Harr.  8f  Johns.  381.  Farmers'  Bank  v.  Vanmeter,  4  Randolph,  553. 
Norton  V.  Pickering,  8  Barnw.  <$•  Cress.  610.  Lafitte  t;.  Slatter,  6  Bingham, 
623.     Dickins  v.  Beal,  10  Peters'  U  S.  Rep.  572. 


Lee.  XLIV.]  OF  PERSONAL  PROPERTY.       "  HQ 

and  not  to  the  endorser  of  a  bill  drawn  without  funds  ;* 
and  it  is  now  settled  in  England,  in  France,  and  in  this 
country,  that  neither  the  insolvency  of  the  drawer,  or 
drawee,  or  acceptor,  or  the  fact  that  the  drawee  had  ab- 
sconded, does  away  the  necessity  of  a  demand  of  pay- 
ment, and  notice  to  the  drawer  or  endorser ;  nor  does 
knowledge  in  the  endorser,  when  he  endorsed  the  paper, 
of  the  insolvency  of  the  maker  of  the  note,  or  drawee  of 
the  bill,  do  away  the  necessity  of  notice,  in  order  to 
charge  him.^  It  was  left  undecided  in  *  Rhode  v.  *111 
Proctor.,'^  whether,  in  the  case  of  the  bankruptcy 
of  the  party  entitled  to  notice,  the  holder  was  bound  to 
give  notice  to  the  assignees  ;  though  the  intimation  in 
that  and  other  cases  is,  and  it  is  clearh^the  better  opinion, 
that  the  notice  to  the  assignees  would  be  proper,  if  as- 
sionees  had  been  chosen  when  notice  was  to  be  ijiven.'^ 
If  a  bank  check  be  taken  in  the  ordinary  course  of  busi- 
ness, it  is  not  an  absolute  payment,  but  only  the  means 
to  procure  the  money,  and  the  holder  is  bound  to  present 
it  for  payment  with  ordinary  diligence,  and  the  next  day 
will  be  in  season.  But  if  the  bank  be  totally  prohibited, 
by  process  of  law,  from  the  exercise  of  its  functions,  be- 
fore the  check  can,  with  due  diligence,  be  presented,  no 


»  Wilkes  V.  Jacks,  Peake's  N.  P.  Cas.  202.  Leach  v.  Hewett,  4  Taunton, 
730.     Ramdulollday  v.  Dariciix,  4  Wash.  Cir.  Rep.  6L 

•>  Nicholson  V.  Gouthit,  2  H.  Blacks.  Rep.  609.  Esdaile  v.  Sowerby,  11 
East's  Rep.  114.  Howe  v.  Bowes,  5  Taunt.  Rep.  30.  Rhode  v.  Proctor,  4 
Barnw.  4"  Cress.  517.  Jackson  t;.  Richards,  2  Caincs'  Rep.  343.  French  v. 
Bank  of  Columbia,  4  Cranch,  141.  Sandford  v.  Dillaway,  10  Mass.  Rep.  52. 
Buck  V.  Cotton,  2  Conn.  Rep.  126.  Juniata  Bank».  Hall,  16  Serg.  Sf  Rawle, 
157.  Groton  v.  Dallheim,  6  Greeideaf,  476.  Hill  v.  Martin,  12  Martin's 
Louis.  Rep.  177.  Jeweyv.  Wilbur,  1  Bailey's  S.  C.  Rep.  453.  Hightower 
«.  Ivy,  2  Porter's  Ala.  Rep.  308.  Mr.  Bell,  in  his  Commentaries,  vol.  i.  413, 
mentions  a  number  of  Scotch  decisions  to  the  same  effect.  See,  also,  Pardessus, 
part  6.  tit.  8.  ch.  3.  sec.  4,  to  the  same  point. 

•=  4  Barnw.  ^  Cress.  517. 

^  See,  Ex  parte  Molinc,  19  Vesey's  Rep.  216,  and  Thompson  on  Bills,  p. 
535,  as  cited  to  that  point  by  Mr  Justice  Bayley,  in  Rhode  v.  Proctor.  See, 
also,  Ball's  Comm,  vol.  i.  421. 
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demand  need  be  made,  or  notice  given ;  and  the  holder 
may  waive  the  check  altogether,-  and  resort  to  his  original 
demand.''  So,  if  the  maker  of  the  check  has  no  funds  in 
the  bank  at  the  date  of  the  check,  it  need  not  be  presented 
for  payment  previous  to  a  suit  upon  it.** 

Giving  time  by  the  holder  to  the  acceptor  of  a  bill  or 
maker  of  a  note,  will  discharge  the  other  parties  ;  but  the 
agreement  for  delay  must  be  one  having  a  sufficient  con- 
sideration, and  binding  in  law  upon  the  parties  ;  mere 
indulgence  will  work  no  prejudice.*^  If  the  holder  gives 
time  to  the  endorser,  knowing  that  the  note  was  made  for 
his  accommodation,  he  does  not  thereby  discharge 
*112  *the  drawer.^  Simply  forbearing  to  sue  the  ac- 
ceptor, or  taking  collateral  security  from  him,  is 
no  discharge  ;  but  giving  him  new  credit  and  time,  or  ac- 
cepting a  composition  in  discharge  of  the  acceptor,  will 
produce  that  result.  The  principle  is,  that  the  drawer 
and  endorser  are  in  the  light  of  sureties  for  the  acceptor, 
and  the  holder  must  do  nothing  to  impair  the  right  which 
they  have  to  resort  by  suit  to  the  acceptor  for  indemnity, 
or  which  would  amount  to  a  breach  of  faith  in  him  to- 
wards the  acceptor.^  If  the  liability  of  the  surety  be 
varied,  it  discharges  him,  or  if  he  can  sue  the  acceptor, 
in  consequence  of  the  resort  over  to  him  by  the  holder, 
notwithstanding  the  time  given  to,  or  the  composition 


=  Cromwell  &  Wini^  v.  Lovett,  1  HaWs  N.  Y.  Rep.  56. 

^  Franklin  «&  Smith  v.  Vanderpool,  1  Hall,  78. 

•^  M'Lemore  v.  Powell,  12  Wheat.  Rep.  554.  Planters'  Bank  v.  Sellman, 
2  Gill  4-  Johns.  230.  Bank  v.  Myers,  1  Bailey's  S.  C.  Rep.  412.  Giving 
indulgence  to  the  acceptor,  after  judgment  against  the  drawer,  does  not  discharge 
him.     Pole  v.  Ford,  2  Chitty's  Rep.  125. 

'1  Walker  v.  Bank  of  Montgomery  County,  12  Serg.  Sf  Rawle,  382.  S.  C. 
9  ibid.  229. 

^  Philpot  V.  Briant,  4  Bingham,  717.  Planters'  Bank  v.  Sellman,  2  Gill  tf 
Johns.  230.  Nolte  v.  his  Creditors,  19  Martiii's  Louis.  Rep.  9.  Same  law  in 
respect  to  the  endorser  of  anote.  Couch  v.  Waring,  9  Conn.  Rep.  261.  Mere 
delay  by  the  payee  of  a  note  due,  in  enforcing  payment  against  the  principal, 
does  not  discharge  the  surety.     Freeman's  Bank  v.  Rollins,  13  Maine  Rep.  202. 
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made  with,  the  acceptor,  by  the  holder,  the  latter  is  ena- 
bled indirectly  to  violate  his  contract  with  the  acceptor.* 
But  receiving  part  of  the  debt  from  the  acceptor  of  a  bill, 
or  maker  of  a  note,  works  no  prejudice  to  the  holder's 
right  against  the  drawer  or  endorsers,  for  it  is  in  aid  of 
all  parties  who  are  eventually  liable."^  All  that  the  rule 
requires,  is,  that  the  holder  shall  not  so  deal  with  the  ac- 
ceptor of  the  bill,  or  maker  of  the  note,  by  giving  time,  or 
compounding,  or  giving  credit,  as  to  prejudice  the  right 
of  the  other  parties  to  the  bill,  without  their  assent,  in  the 
exercise  of  their  right  of  recourse  against  the  maker  or 
acceptor.  The  holder  may  give  time  to  an  immediate 
endorser,  and  proceed  against  the  parties  behind  him. 
A  prior  party  to  a  bill  is  not  discharged  by  a  release  of 
a  subsequent  party.  But  the  holder  cannot  reverse  this 
order,  and  compound  with  prior  parties  without  the  con- 
sent of  subsequent  ones,  for  it  varies  the  rights 
of  the  subsequent  parties,  and  *discharges  them.  *113 
The  parties  to  a  bill  are  chargeable  in  different 
order.  The  acceptor  is  first  liable,  and  the  endorsers  in 
the  order  in  which  they  stand  on  the  bill ;  and  taking 
new  security,  or  giving  time,  or  discharging,  or  com- 
pounding with  a  subsequent  endorser,  cannot  prejudice 
a  prior  endorser,  because  he  has  no  rights  against  a  sub- 
sequent endorsee.*^ 

If  due  notice  of  non-acceptance  or  non-payment  be  not 
given,  or  a  demand  on  the  maker  of  a  promissory  note  be 
not  made,  yet  a  subsequent  promise  to  pay,  by  the  party 
entitled  to  notice,  will  amount  to  a  waiver  of  the  want  of 


a  Ex  parte  Smith,  3  Bro.  1.  Walwj'n  v.  St.  Quintin,  1  Bos.  4-  Pull.  652. 
English  V.  Dariey,  2  ibid.  61.  Clark  v.  Devlin,  3  ibid.  36.  Ex  parte  Wil- 
son, 11  Ves.  Rep.  410.  Gould  v.  Robson,  8  East's  Rep.  576.  Pring  v. 
Clarkson,  1  Barnw.  <^  Cress.  14. 

''  Lynch  V.  Rejiiolds,  \  6  Jo  fins.  Rep.  Al. 

<=  English  V.  Dariey,  3  Esp.  N.  P.  Rep.  49.  S.  C.  2  Bos.  4-  Pull.  61. 
Smiths.  Knox,  3  Esp.  iV.  P.  Rep.  46.  Sargent  v.  Appleton,  6  Mass.  Rep. 
85.     Clopper  v.  Union  Bank  of  Maiyland,  7  Harr.  ^  Johns.  100. 
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demand  or  notice,  provided  the  promise  was  made  clearly 
and  unequivocally,  and  with  full  knowledge  of  the  fact 
of  a  want  of  due  diligence  on  the  part  of  the  holder." 
The  weight  of  authority  is  that  this  knowledge  may  be 
inferred,  as  a  fact,  from  the  promise  under  the  attending 
circumstances,  without  requiring  clear  and  affirmative 
proof  of  the  knowledge.**  So,  if  the  endorser  has  protect- 
ed himself  from  loss  by  taking  collateral  security  of  the 
maker  of  the  note,  or  an  assignment  of  his  property,  it  is 
a  waiver  of  his  legal  right  to  require  proof  of  demand 

and  notice.*^ 
*114  *If  the  endorser  comes  again  into  possession  of 

the  bill,  he  is  to  be  regarded  prima  facie  as  the 
owner,  and  may  sue  and  recover,  though  there  be  on  it 
subsequent  endorsements,  and  no  receipt  or  endorsement 
back  to  him,  and  he  may  strike  out  the  subsequent 
names.*^  To  maintain  a  suit  against  the  endorser,  the 
holder  must  show,  as  we  have  seen,  due  demand  of  the 
maker  or  acceptor,  or  a  presentment  for  acceptance,  and 
due  notice  to  him  of  the  default ;  and  he  need  not  prove 
any  prior  endorsement,    nor   the  hand  of  the  drawer.^ 


"  Goodall  V.  Dolley,  1  Term  Rep.  712.  Hope  v.  Alder,  6  East's  Rep.  16. 
in  notis.  Borradaile  v.  Lowe,  4  Taunt.  Rep.  93.  Stevens  v.  Lynch,  2 
Campb.  N.  P.  332.  12  East,  38.  S.  C.  Miller  v.  Hackley,  5  Johns.  Rep. 
375.  Martin  v.  Winslow,  2  Mason's  Rep.  241.  Fotheringham  v.  Price,  1 
Bay's  Rep.  291.  Thornton  v.  Wynn,  12  Wheat.  Rep.  183.  Pate  v.  M'Clure, 
4  Randolph,  164.  Otis  v.  Hussey,  3  N.  H.  Rep.  346.  Reynold  v.  Douglass, 
12  Peters,  497.     Farrington  v.  Brown,  7  N.  H.  Rep.  271. 

^  Lundie  V.  Robertson,  3  East,  231.  Piersons  v.  Hooker,  3  Jo/i7(.<t.  Rep.  68. 
Hopkins  V.  Liswell,  12  Mass.  Rep.  .52.  Breed  v.  Hillhoiise,  7  Conn.  Rep. 
523.  Williams  v.  Robinson,  13  Louisiana  Rep.  421.  Contra,  Trimble  v. 
Thome,  16  Johnson,  152. 

<=  Mead  V.  Small,  2  Greenleaf  s  Rep.  207.  Bond  v.  Farnham,  5  Mass.  Rep. 
170.     Prentiss  v.  Danielson,  5  Conn.  Rep.  175. 

^  Dugan  V.  United  States,  3  JVheat.  Rep.  172.  Norris  v.  Badger,  6  Cowen's 
Rep.  499. 

*  Critchlow  V.  Pari-y,  2  Campb.  N.  P.  Rep.  182.  By  the  law  of  Virginia  and 
Kentucky,  the  holder  of  a  promissory  note  must  make  every  reasonable  eftbrt, 
and  due  and  legal  diligence,  to  recover  of  the  drawer  before  he  can  sue  the 
endorser,  on  the  ground  of  non-payment  and  notice.     Demand  on  drawer,  and 
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But  in  the  suit  against  the  acceptor,  the  holder  need  not 
show  notice  to  any  other  person.     The  acceptor  is  hable  at 
all  events.     Receiving  part  from  the  drawer  or  endorser 
is  no  discharge  of  the  acceptor.    Giving  time  to  the  drawer 
will  not  discharge  the  acceptor  of  an  accommodation  bill. 
Nothing  short  of  the  statute  of  limitations,  or  payment,  or  a 
release,  or  an  express  declaration  of  the  holder,  will  dis- 
charge the  acceptor.     He  is  bound,  like  the  maker  of  a 
note,  as  a  principal  debtor.     His  acceptance  is  evidence 
that  the  value  of  the  bill  was  in  his  hands,  or  had  been 
received  by  him  from  the  drawer.     He  is  liable  to  the 
payee,  to  the  drawer,  and  to  every  endorser.     He  is  the 
first  person,  and  the  last  person  liable,   and  there  is  no 
diflference  in  this  respect  between  an  acceptance  given  for 
accommodation,  and  one  given  for  value.     He  is  liable  to 
an  innocent  holder,  though  the  drawer's  hand  be  forged, 
and  in  the  suit  against  him  it  is  not  necessary  to  prove  any 
hand  but  that  of  the  first  endorser.''    Though  a  bill, 
payable  to  a  fictitious  *payee,  be  strictly  void,  3^et,      *115 
if  the  fact  was  known  to  the  acceptor,  he  may  be 
sued  by  an  innocent  endorsee,  equally  as  upon  a  note  pay- 
able to  bearer.''     And  if  the  holder  of  a  bank  bill  cuts  it 
into  two  parts,  for  the  sole  purpose  of  transmitting  it  by 
mail  with  greater  safety,  this  does  not  affect  his  rights  upon 


due  notice  to  endorser,  is  not  sufficient.  The  legal  means  against  drawer  must 
first  be  resorted  to.  In  Georgia,  the  endorser  is  held  bound  as  a  surety  without 
any  previous  demand  and  notice,  though  this  departure  from  commercial  usage 
is  not  to  apply  to  notes  negotiated  at  any  incorporated  bank,  or  deposited  there 
for  collection.  The  endorser  is  hkewise  discharged,  if,  after  a  request  upon  the 
holder  for  that  purpose,  he  does  not  within  three  months  proceed  to  collect  the 
debt.  Statute  of  Georgia,  December  26,  1826.  2  Peters'  U.  S.  Rep.  338. 
note.  Ibid.  345.  See,  also,  to  the  same  point,  United  States  Bank  v.  Tyler,  4 
ibid.  366.     Johnson  v.  Lewis,  1  Dana's  Ken.  Rep.  182. 

"  Simmonds  v.  Parminter,  1  IVils.  Rep.  185.  Dingwall  v.  Dunster,  Doug. 
Rep.  247.  Smith  v.  Chester,  1  Term  Rep.  654.  Fentuni  v.  Pocock,  5 
Taunt.  Rep.  192.  Farquhar  v.  Southey,  2  Carr.  4'  Payne's  N.  P.  Rep.  497. 
Lambert  v.  Sandford,  2  Blackf.  Lid.  Rep.  137. 

t>  Gibson  V.  Minet,  1  H.  Blacks.  Rep.  569.     S.  C.  3  Term  Rep.  481. 

Vol.  m.  17 
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the  bill,  and  he  may  recover  upon  the  production  of  only 
one  of  the  parts,  provided  he  shows  that  he  is  owner  of  the 
w^hole,  and  accounts  for  the  absence  of  the  other  part.  The 
parts  of  a  divided  bank  bill  are  not  separately  negotiable.* 

(8.)    Of  the  measure  of  damages. 

The  engagement  of  the  drawer  and  endorser  of  every 
bill  is,  that  it  shall  be  paid  at  the  proper  time  and  place  ; 
and  if  it  be  not,  the  holder  is  entitled  to  indemnity  for  the 
loss  arising  from  this  breach  of  contract.  The  general 
law-merchant  of  Europe  authorizes  the  holder  of  a  pro- 
tested bill  immediately  to  redraw  from  the  place  where 
the  bill  was  payable,  on  the  drawer  or  endorser,  in  order 
to  reimburse  himselffor  the  principal  of  the  bill  protested, 
the  contingent  expenses  attending  it,  and  the  new  ex- 
change which  he  pays.  His  indemnity  requires  him  to 
draw  for  such  an  amount  as  will  make  good  the  face  of 
the  bill,  together  with  interest  from  the  time  it  ought  to 
have  been  paid,  and  the  necessary  charges  of  protest, 
postage,  and  broker's  commission,  and  the  current  rate 
of  exchange  at  the  place  where  the  bill  was  to  be 
*116  demanded  or  *payable,  on  the  place  where  it  was 
drawn  or  negotiated.  The  law  does  not  insist 
upon  an  actual  redrawing,  but  it  enables  the  holder  to 
recover  what  would  be  the  price  of  another  new  bill,  at 
the  place  where  the  bill  was  dishonoured,  or  the  loss  on 


a  Patton  V.  Bank  ofS.  C.  2  Nott  Sr  M'Cord,  464.  Martin  v.  United  States 
Bank,  4  Wash.  Cir.  Rep.  253.  United  States  Bank  v.  Sill,  5  Co7m.  Rep. 
106.  Farmers'  Bank  v.  Reynolds,  4  Randolph,  186.  Bullet  v.  Bank  of 
Pennsylvania,  2  Wash.  Cir.  Rep.  172.  Hinsdale  v.  Bank  of  Orange,  6 
Wendell,  378.  The  owner  of  the  two  parts  of  a  note,  cut  in  two  for  transmis- 
sion, was  allowed  to  recover  in  equity  the  whole  amount,  upon  producing-  one 
half  part,  and  showing  the  other  lost,  and  offering  an  indemnity.  Wycoft'  v. 
State  Bank,  1  Dev.  S^  B.  Eq.  Cas.  1.  In  Scotland,  a  very  summary  remedy 
is  given  to  the  holder  of  bills  of  exchange  and  promissory  notes  protested  for 
non-payment,  by  allowing  the  protest  to  be  recorded  under  an  implied  consent 
of  the  debtor.  This  authorizes  a  decree  by  consent,  called  a  decree  of  regis- 
tration, and  a  summary  execution.     1  BelVs  Covim.  4.  387. 
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the  re-exchange  ;  and  this  it  does  by  giving  him  the  face 
of  the  protested  bill,  with  interest,  and  the  necessary  ex- 
penses, including  the  amount  or  price  of  the  re-exchange.* 
But  the  endorser  of  a  bill  is  not  entitled  to  recover  of  the 
drawer  the  damages  incurred  by  the  non-acceptance  of 
the  bill,  unless  he  has  paid  them,  or  is  liable  to  pay  them.'' 
Nor  is  the  acceptor  liable  for  the  extra  charges  on  the  re- 
exchange.  He  is  only  chargeable  for  the  sum  specified 
in  the  bill,  with  interest  according  to  the  rate  established 
at  the  place  of  payment.  The  claim  for  the  re-exchange 
is  against  the  drawer,  who  undertakes  to  indemnify  the 
holder  if  the  bill  be  not  paid.'= 

In  this  country  a  different  practice  from  that  of  re- 
exchange  was  introduced  while  we  were  English  colo- 
nies, and  it  has  continued  to  this  day.  Our  usages  on 
this  subject  form  an  exception  to  the  commercial  law  of 
Europe. 

In  New- York,  the  rule  had  uniformly  been,  to  allow 
twenty  per  cent,  damages  on  the  return  of  foreign  bills 
protested  for  non-acceptance  or  non-j^ayment ;  and  the 
damages  were  computed  on  the  principal  sum,  with  in- 
terest on  the  aggregate  amount  of  the  bill  and  damages, 
from  the  time  that  notice  of  the  protest  was  duly  given 
to  the  drawer  or  endorser.  The  mercantile  usage  was, 
to  consider  the  twenty  per  cent,  an  indemnity  for 
consequential  damages,  and  to  require  the  bill  *to  *117 
be  paid  at  the  rate  of  exchange  at  the  time  of  re- 
turn, or  a  new  bill  to  be  furnished  upon  the  same  prin- 


a  Mellish  V.  Simeon,  2  H.  Blacks.  Rep.  378.  De  Tastet  v.  Baring,  11 
Easfs  Rep.  265.  Parsons,  Ch.  J.,  in  Grimshaw  v.  Bender,  6  Mass.  Rep. 
157.  Code  de  Commerce,  b.  1.  tit.  8.  art.  177.  186.  Fo?i  Leeuwen's  Com- 
mentaries, 440. 

t"  Kingston  «.  Wilson,  4  Wash.  Cir.  Rep.  310. 

<^  Woolsey  V.  Crawford,  2  Campb.  445.  Napier  v.  Schneider,  12  East, 
420.  In  France,  the  claim  for  the  re-exchange  is  deemed  good  against  the  ac- 
ceptor.    Pothier,  Traiti  du  Con.  de  Change,  No.  117. 
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ciples.  But  the  Supreme  Court"  considered  the  twenty 
per  cent,  to  be  in  lieu  of  damages  in  case  of  re-exchange, 
and  the  demand,  with  that  allowance,  was  to  be  settled 
at  the  par  of  exchange.  This  doctrine  was  overturned 
by  the  Court  of  Errors,*^  and  the  holder  was  held  to  be 
entitled  to  recover,  not  only  the  twenty  per  cent,  dama- 
ges, together  with  interest  and  charges,  but  also  the 
amount  of  the  bill  liquidated  by  the  rate  of  exchange,  or 
price  of  bills  on  England,  or  other  place  of  demand  in 
Europe,  at  the  time  of  the  return  of  the  dishonoured  bill, 
and  notice  to  the  party  to  be  charged  ;  and  this  rule  was 
subsequently  followed  in  the  courts  of  lavv.'^ 

The  rate  of  damages  on  bills  drawn  and  payable  within 
the  United  States,  or  other  parts  of  North  America,  was 


"  Hendricks  v.  Franklin,  4  Johns.  Rep.  119.     Weldon  v.  Buck,  ibid.  144. 

b  Graves  v.  Dash,  12  Johns.  Rep.  17. 

<=  Denston  v.  Henderson,  13  Johns.  Rep.  322.  The  proper  rule,  in  cases 
of  debt  payable  in  a  foreign  country,  in  England  for  instance,  and  sued  in  the 
United  States,  is  to  allow  that  sum  in  the  currency  of  the  countiy  which  ap- 
proximates most  nearly  to  the  amount  to  which  the  party  is  entitled  in  the 
country  where  the  debt  is  payable,  and  calculated  by  the  real  or  established,  and 
not  by  the  nominal  jiar  of  exchange ;  and  in  the  United  States,  the  pound  ster- 
ling is  valued  at  $4  86,  that  being  the  par  value  of  the  pound  sterling  as  fixed 
by  Act  of  Congress,  June  28,  1834.  But  the  creditor  is  also  entitled  to  have  an 
amount  equal  to  what  he  must  pay  in  order  to  remit  it  to  the  place  where  it  was 
payable.  He  ought  to  have  just  as  much  allowed  him  where  he  sues,  as  he 
could  have  had  if  the  contract  had  been  duly  performed.  He  ought  to  have  the 
rate  of  exchange  allowed,  if  the  exchange  be  above  par,  and  a  proportionate  de- 
duction made,  if  the  exchange  be  below  par,  in  order  to  have  his  money  replaced, 
in  England,  at  exactly  the  same  amount  which  he  would  have  been  entitled  to 
receive  in  a  suit  there.  This  is  the  manifest  equity,  and  the  better  law  of  the 
case.  Scott  v.  Bevan,  2  Barnw.  Sf  Adolph.  78.  Lord  Eldon,  in  Carl  v. 
Kennion,  11  Fesey,  316.  Story  on  the  Co7iflicl  of  Laws, -p.  2b5 — 260.  Smith 
v.  Shaw,  2  Wash.  Cir.  Rep.  167.  Grant  v.  Healey,  U.  S.  Cir.  C.  Mass. 
May,  1839.  The  cases  of  Martin  v.  Franklin,  4  Johns.  Rep.  125.  Scofield  v. 
Day,  20  ibid.  102.  Adams  w.  Cordis,  8  Pick.  Rep.  260,  declared  a  contrary 
rule,  and  that  a  debt  payable  in  England,  and  recovered  in  the  courts  of  this 
country,  was  to  be  paid  at  the  par,  and  not  at  the  rate  of  exchange.  The  weight 
of  authority,  if  we  connect  the  English  and  American  cases  together,  as  well  as 
the  justice  of  the  point,  is,  however,  in  favour  of  the  claim  of  the  foreign  creditor 
to  be  paid  at  the  rate  of  exchange.  Upon  this  rule  only  can  the  creditor  be  put 
in  the  same  situation,  as  if  the  debtor  had  punctually  complied  with  his  contract, 
and  paid  at  the  place  where  he  had  contracted  to  pay. 


Lee.  XLIV.]      OF  PERSONAL  PROPERTY.  •  JJ^ 

subsequently,  in  1S19,  regulated  in  New- York  by  statute,^ 
and  the  damages  fixed  at  five,  or  seven  and  a  half,  or  ten 
per  cent.,  according  to  the  distance  or  situation  of  the 
place  on  which  the  bill  was  drawn.  But  by  the  new 
revised  statutes,  which  went  into  operation  on  the  1st  of 
January,  1830,  the  damages  on  bills,  foreign  and  inland, 
were  made  the  subject  of  a  more  extensive  regulation. 
They  provide,"^  that  upon  bills  drawn  or  negotiated  within 
the  state,  upon  any  person,  at  any  place  within  the  six 
states  east  of  New- York,  or  in  New- Jersey,  Pennsylvania, 
Ohio,  Delaware,  Maryland,  Virginia,  or  the  District  of 
Columbia,  the  damages  to  be  allowed  and  paid  upon  the 
usual  protest  for  non-acceptance  or  non-payment,  to  the 
holder  of  the  bill,  as  purchaser  thereof,  or  of  some  interest 
therein,  for  a  valuable  consideration,  shall  be 
*three  per  cent,  upon  the  principal  sum  specified  *118 
in  the  bill ;  and  upon  any  person  at  any  place 
w^ithin  the  states  of  North  Carolina,  South  Carolina, 
Georgia,  Kentucky,  and  Tennessee,  five  per  cent. ;  and 
upon  any  person  in  any  other  state  or  territory  of  the 
United  States,  or  at  any  other  place  on,  or  adjacent  to, 
this  continent,  and  north  of  the  equator,  or  in  any  British 
or  foreign  possessions  in  the  West  Indies,  or  elsewhere 
in  the  Western  Atlantic  Ocean,  or  in  Europe,  ten  per 
cent.  The  damages  are  to  be  in  lieu  of  interest,  charges 
of  protest,  and  all  other  charges  incurred  previous  to, 
and  at  the  time  of,  giving  notice  of  non-acceptance  or 
non-payment.  But  the  holder  will  be  entitled  to  de- 
mand and  recover  interest  upon  the  aggregate  amount  of 
the  principal  sum  specified  in  the  bill,  and  the  damages, 
from  the  time  of  notice  of  the  protest  for  non-acceptance, 
or  notice  of  a  demand  and  protest  for  non-payment.     If 


*  Laws  of  NcK-York,  sess.  42.  ch.  -34. 

b  NeiL-York  Revised  Statutes,  vol.  i.  770,  771. 
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the  contents  of  the  bill  be  expressed   in  the  money  of 
account  of  the  United  States,  the  amount  due  thereon, 
and  the  damages  allowed  for  the  non-payment,  are  to  be 
ascertained   and   determined,    without   reference  to  the 
rate  of  exchange  existing   between  New- York  and  the 
place  on  which  the  bill  is  drawn.     But  if  the  contents 
of  the  bill  be  expressed  in  the  money  of  account  or  cur- 
rency of  any  foreign  country,  then  the  amount  due,  ex- 
clusive of  the  damages,  is  to  be  ascertained  and  deter- 
mined by  the  rate  of  exchange,  or   the  value  of  such 
foreign  currency,  at  the  time  of  the  demand  of  payment. 
The  laws  and  usages  of  the  other  states  vary  essen- 
tially on  the  subject  of  damages  on  protested  bills.*     In 
some  cases,  the  regulations  of  states  approximate  to  each 
other,  while  in  others  they  are  widely  different.    In  some 
cases  the  law  or  rule  is  unlike,  but  the  result  is  nearly 
similar ;  while  between  other  states  the  result  varies  from 
four  and  a  half  to  fifteen  per  cent.     In  Massachusetts,  the 
usage  was  to  recover  the  amount  of  the  protested  bill,  at 
the  par  of  exchange,   and  interest,  as  in  England,  from 
the  time  payment  of  the  dishonoured  bill  was  demanded 
of  the  drawee,  and  the  charges  of  the  protest,  and 
*119     ten  per  cent,  damages  in  *lieu  of  the  price  of  ex- 
change.^     But  this  rule  has  been  changed,  by 
statute,  in    1825,  1835,  and  1837  ;  and  bills  drawn  or 
endorsed  in  that  state,  and  payable  without  the  limits  of 
the  United  States,  and  duly  protested  for  non-acceptance 
or  non-payment,  are  now  settled  at  the  current  rate  of 


'  The  general  rule  is,  that  the  drawer  of  a  bill  is  liable  to  the  damages  pro- 
vided by  the  laws  of  the  country  in  which  it  is  drawn,  and  to  no  other.  Astor 
V.  Benn,  Stiiarfs  Lotcer  Canada  Rep.  69.  But  this  must  be  taken  \vith  some 
explanation,  for  the  holder  of  a  foreign  bill,  protested  for  non-acceptance  or  non- 
payment, is  entitled  by  the  law-merchant  to  the  settled  rule  of  damages,  (when 
none  other  is  agreed  to)  on  re-exchange  at  the  place  where  the  bill  was  dis- 
honoured. Vide  supra,  p.  115,  116,  and  Bank  of  U.  S.  v.  Daniel,  12  Petcn' 
S.  C.  Rep.  33.  54. 

^  Grimshaw  v.  Bender,  6  Mass.  Rep.  157. 
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exchange  and  interest,  and  five  per  cent,  damages  ;  and 
if  the  bill  be  drawn  upon  any  place  beyond  the  Cape  of 
Good  Hope,   twenty  per  cent,  damnges.     The  rate  of 
damages  in  Massachusetts,  on  inland  bills,  payable  out  of 
the  state,  and  drawn  or  endorsed  within  the   state,  and 
duly  protested  for  non-acceptance  or  non-payment,  is  two 
per  cent,  in   addition  to  the  contents  of  the  bill,  with 
interest  and  costs,  if  payable  in  any  other  New-England 
state,  or  New- York ;  and  three  per  cent,  if  payable  in 
New-Jersey,   Pennsylvania,   Delaware  and    Maryland ; 
and  four  per  cent,  if  payable  in  Virginia,  District  of  Co- 
lumbia, North  Carolina,  South  Carohna,  or  Georgia ;  and 
five  per  cent,  if  payable  in  any  other  of  the  United  States 
or  the  territories  thereof     The  rule  of  damages  in  Con- 
nccticut,  on  bills  returned  protested,  and  drawn  on  any 
person  in  New^-York,  is  two  per  cent,  upon  the  principal 
sum  specified  in  the  bill ;  in  New-Hampshire,  Vermont, 
Maine,  Massachusetts,  Rhode  Island,  New-York,  (city  of 
New- York  excepted,)    New-Jersey,  Pennsylvania,  Dela- 
ware,   Maryland,    Virginia,    or    territory   of   Columbia, 
three  per  cent. ;  in  North  Carohna,  South  Carolina,  Ohio, 
or  Georgia,  five  per  cent. ;  in  any  other  part  of  the  United 
States,  eight  per  cent,  upon  such  principal  sum,  and  to 
be  in  lieu  of  interest  and  all  other  charges,  and  without 
any  reference  to  the  rate  of  exchange.''     In  Rhode  Island, 
the  rule  formerly  was,  according  to  the  revised  code,  in 
1776,  on  bills  returned  from  beyond  sea,  protested  for 
non-acceptance  or  non-payment,  ten  per  cent,  damages, 
besides  interest  and  costs.     In  Pennsylvania,  the  rule,  for 
a  century  past,  was  twenty  per  cent,  damages,  in  heu  of 
re-exchange  ;    but  by  statute,    in    1821,  five  per  cent, 
damages  were  allowed  upon  bills  drawn  upon  any  per- 
son in  any  other  of  the  United  States,  except  Louisiana  ; 


Statutes  of  Connecticut,  1838,  p.  477. 
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if  on  Louisiana,  or  any  other  part  of  North  America, 
except  the  north-west  coast  and  Mexico,  ten  per  cent. ; 
if  on  Mexico,  the  Spanish  INfain,  or  the  islands  on  the 
coast  of  Africa,  fifteen  per  cent. ;  and  twenty  per  cent, 
upon  protested  bills  on  Europe,  and  twenty-five  percent, 
upon  other  foreign  bills,  in  Ueu  of  all  charges,  except  the 
protest,  and  the  amount  of  the  bill  is  to  be  ascertained 
and  determined  at  the  rate  of  exchange.  In  Maryland, 
the  rule,  by  statute,  is  fifteen  per  cent,  damages,  and  the 
amount  of  the  bill  ascertained  at  the  current  rate  of  ex- 
change, or  the  rate  requisite  to  purchase  a  good  bill  of 
the  same  time  of  payment  upon  the  same  place.  In 
Virginia  and  South  Carolina,  the  damages,  by  statute,  are 
fifteen  per  cent.*  The  damages  on  bills  drawn  in  the 
state  of^  Alabama,  on  any  person  resident  within  the  state, 
are  ten  per  cent. ;  and  on  any  person  out  of  it  and  within 
the  United  States,  are  fifteen  per  cent. ;  and  on  persons 
out  of  the  United  States,  twenty  per  cent,  on  the  sum 
drawn  for,  together  with  incidental  charges  and  interest. 
In  Louisiuna,  in  183S,  the  rate  of  damages  upon  the  pro- 
test for  non-acceptance  or  non-payment  of  bills  of  ex- 
change drawn  on  and  payable  in  foreign  countries,  was 
declared  by  statute  to  be  ten  per  cent. ;  and  in  any  other 
state  in  the  United  States,  five  per  cent.,  together  with 
interest  on  the  aggregate  amount  of  principal  and  dama- 
ges. On  protested  bills,  drawn  and  payable  within  the 
United  States,  the  damages  include  all  charges,  such  as 
premiums,  and  expenses,  and  interest  on  those  damages, 
but  nothing  for  the  difference  of  exchange.''  In  North 
Carolina,  by  statute,  in  1828,  damages  on  protested  bills, 
drawn  or  endorsed  in  that  state,  and  payable  in  any  other 
part  of  the  United  States,  except  Louisiana,  are  six  per 
cent. ;  payable  in  any  other  part  of  North  America,  ex- 


a  Revised  Statutes  of  Virginia,  edit.  1814,  vol.  i.  158. 
•^  Robert  v.  Comm.  Bank,  13  Louis.  Rep.  528. 
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cept  the  West  India  Islands,  ten  per  cent.  ;  payable  in 
South  America,  the  African  Islands,  or  Europe,  fifteen 
per  cent.  ;  and  payable  elsewhere,  twenty  per  cent. 
In  Kentucky,  the  damages  on  foreign  bills  protested 
for  non-acceptance  or  non-payment,  are  ten  per  cent.* 
The  damages  in  Tennessee,  by  statute,  in  1830,  on  pro- 
tested bills,  over  and  above  the  principal  sum,  and 
charges  of  protest,  and  interest  on  the  principal  sum, 
damages  and  charge  of  protest  from  the  time  of  notice,  are 
three  per  cent,  on  the  principal  sum,  if  the  bill  be  drawn 
upon  any  person  in  the  United  States  ;  and  fifteen  per 
cent,  if  upon  any  person  in  any  other  place  or  state  in 
North  America  bordering  on  the  Gulf  of  Mexico, 
or  in  the  West  Indies  ;  and  twenty  per  cent.  *if  *120 
upon  a  person  in  any  other  part  of  the  world. 
These  damages  are  in  lieu  of  interest,  and  all  other 
charges,  except  the  charges  of  protest,  to  the  time  of 
notice  of  the  protest,  and  demand  of  payment.  The 
damages  in  Georgm,  by  statute,  in  1827,  on  bills  drawn 
on  a  person  in  another  state,  and  protested  for  non-pay- 
ment, is  five  per  cent. ;  and  on  foreign  bills  protested  for 
non-payment,  are  ten  per  cent.,  together  with  the  usual 
expenses  and  interest,  and  the  principal  to  be  settled  at 
the  current  rate  of  exchange.''     The  damages  in  Indiana 


*  There  have  been  conflicring-  decisions  in  Kentucky,  under  their  act  of  1798, 
as  to  the  character  of  the  bills  to  which  the  ten  per  cent,  damages  applied ;  and 
the  Supreme  Court  of  the  United  States,  in  the  case  of  the  Bank  of  the  U.  S.  v. 
Daniel,  12  Peters'  Rep.  33.  53,  felt  itself  bound  reluctantly  to  follow  the  nar- 
rowest of  the  decisions. 

•^  See  GriffitK s  Laic  Register,  passim,  under  the  head  of  "  bills  of  exchange 
and  promissory  notes."  Revised  Laws  of  Illinois,  1833.  Prince's  Dig.  of 
Statutes  of  Georgia,  1837,  2d  edit.  p.  454.  462.  Revised  Statutes  of  Indi- 
ana, 1833.  And  see  Report  of  Mr.  Verplanck,  from  the  select  committee  in 
the  House  of  Representatives  of  the  Congi-ess  of  the  United  States,  on  the  sub- 
ject of  foreign  bills,  made  March  22d,  1826.  American  Jurist,  No.  4.  398. 
Ibid.  No.  6.  398.  Statutes  of  Connecticut,  1821,  p.  360.  In  Ohio,  the  dama- 
ges on  protested  bills  of  exchange,  drawn  on  any  person  without  the  United 
States,  as  against  the  drawer  or  endorser,  for  non-acceptance  or  non-payment, 

Vol.  m.  18 
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and  Illinois  on  foreign  bills,  is  ten  per  cent.  ;  and  on  bills 
drawn  on  any  person  out  of  the  state  and  within  the  Uni- 
ted States,  is  five  per  cent,  in  addition  to  the  costs  and 
charges.  In  Mississippi,  the  damages  on  inland  bills 
protested  for  non-payment,  is  five  per  cent. ;  if  drawn  on 
any  person  resident  out  of  the  United  States,  ten  percent.* 
In  Missouri,  the  damages  on  bills  of  exchange  drawn  or 
negotiated  within  the  state,  and  protested  for  non-accept- 
ance or  non-payment,  as  against  the  drawer  and  endor- 
ser, are  four  per  cent,  on  the  principal  sum  ;  if  di"awn  on 
any  person  out  of  the  state,  but  within  the  United  States, 
ten  per  cent. ;  if  out  of  the  United  States,  twenty  per 
cent. :  the  same  rate  of  damages  as  against  the  acceptor 
on  non-payment.'' 

The  inconvenience  of  a  want  of  uniformity  in  the  rule 
of  damages  in  the  laws  of  the  several  states,  is  very  great, 
and  has  been  strongly  felt.  The  mischiefs  to  commerce, 
and  perplexity  to  our  merchants,  resulting  from  such 
discordant  and  shifting  regulations,  have  been  ably, 
justly,  and  frequently  urged  upon  the  consideration  of 
Congress  ;  and  the  right  of  Congress  to  regulate,  by  some 
uniform  rule,  the  rate  and  rule  of  recovery  of  damages 
upon  protested  foreign  bills,  or  biUs  drawn  in  one  state 
upon  another,  under  the  power  in  the  constitution  "to 
regulate  commerce  with  foreign  nations,  and  among  the 
several  states ;"  and  the  expediency  of  the  exercise  of  that 
right,  have  been  well,  and,  I  think,  conclusively  shown, 
in  the  official  documents  which  have  been  prepared  on 
that  subject.'^ 


are  twelve  per  cent. ;  and  six  per  cent,  if  drawn  on  any  person  within  the  Uni- 
ted States,  and  without  the  jurisdiction  of  the  state.     Statutes  of  Ohio,  1831. 

^  Digest  of  the  Laws  of  Mississippi,  edit.  1839,  p.  834. 

f"  Revised  Statutes  of  Missouri,  1835,  p.  98. 

•=  See  the  Report  of  Mr.  Verplanck,  from  the  select  committee  already 
referred  to,  and  the  Report  of  a  Committee  of  the  Chamber  of  Commerce  of 
New-York,  in  Februarj',   1828.     In  that  last  document,  the  Committee  of  the 
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(9.)  0/ meramtile  guara7ities. 

A  guaranty,  in  its  enlarged  sense,  is  a  promise  to 
answer  for  the  payment  of  some  debt,  or  the  perform- 
ance of  some  duty,  in  the  case  of  the  failure  of  another 
person,  who,  in  the  first  instance,  is  liable.  As  this 
engagement  is  a  common  one  in  mercantile  transactions, 
and  analogous,  in  many  respects,  to  that  of  endorser  of 
negotiable  paper,  a  few  remarks  concerning  its  creation 
and  vahdity  will  not  be  altogether  inapplicable  to  the 
subject. 

In  Pillans  v.  Van  Microp,^  it  was  held,  that  a  note  of 
guaranty,  being  in  writing,  and  in  a  mercantile  case, 
came  within  the  reason  of  a  bill  or  note,  and  did  not 
require  a  consideration  to  appear  upon  the  face  of  it. 
But  there  was  a  sufficient  apparent  consideration  in  that 
case,  and  the  dicta  of  the  judges  were  afterwards  con- 
sidered as  erroneous,  in  Ranii  v.  Hughes,  before  the 
House  of  Lords.**  The  doctrine  in  the  latter  case  was, 
that  all  contracts,  if  merely  in  writing,  and  not  specialties, 
were  to  be  considered  as  parol  contracts,  and  a  considera- 
tion must  be  proved. 

The  English  statute  of  frauds,*^  which  has  been  adopted 
throughout  this  country,  requires,  that,  "upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person,  the  agreement,  or  some  memorandum 
or  note  thereof,  must  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,   or   some  other  person 


Chamber  of  Commerce  approve  of  the  principle  of  damages  on  foreign  bills 
returned  under  protest,  and  they  state  that  the  practice  of  re-exchanges,  which 
are  so  easily  made  between  the  great  capitals  of  Europe,  does  not  exist  between 
Europe  and  the  United  States;  nor  do  our  business  operations  require  them; 
and,  until  some  safe  and  satisfactory  substitute  is  established,  the  usage,  in 
this  country,  of  allowing  damages  on  protested  bills,  ought  to  be  continued. 

»  3  Burr.  Rep.  1663. 

b  7  Brown's  P.  C.  550.  '  ..  , 

«  29  Charles  IL  ch.  3.  sec.  4. 


121  OF  PERSONAL  PROPERTY.  [Part  V. 

thereunto  by  him  lawfully  authorized."  An  agreement 
to  become  a  guai-antor,  or  surety,  for  another's  engage- 
ment, is  within  the  statute;  and  if  it  be  a  guaranty  for 
the  subsisting  debt  or  engagement  of  another  person,  not 
only  the  engagement,  but  the  consideration  for  it,  must 
appear  in  the  writing.  The  word  agreement,  in  the 
statute,    includes  the  consideration  for  the  promise,   as 

well  as  the  promise  itself,  for  without  a  considera- 
*122     tion  *there  is  no  vahd  agreement.     This  was  the 

decision  in  the  case  of  Wain  v.  Warlters  ;^  and 
though  that  decision  has  been  frequently  questioned,''  it 
has  since  received  the  decided  approbation  of  the  courts 
of  law;'=  and  the  Ch.  J.  of  the  C.  B.  observed,  that  he 
should  have  so  decided  if  he  had  never  heard  of  the  case 
of  JVain  v.  Warlters.  The  English  construction  of  the 
statute  of  frauds  has  been  adopted  in  New- York  and 
South  Carolina,  and  rejected  in  several  other  states.*^ 
The  decisions  have  all  turned  upon  the  force  of  the  word 
agreement;  and  where,  by  statute,  the  word ^roww'se  has 
been  introduced,  by  requiring  the  jyromise  or  agreement  to 
be  in  writing,  as  in  Virginia  and  Tennessee,  the  contrac- 
tion has  not  been  so  strict.^ 


»  5  Easfs  Rep.  10. 

>>  See  Ex  parte  Minet,  14  Ves.  Rep.  190.     Ex  parte  Gardom,  15  ibid.  286. 

'^  Saunders  v.  Wakefield,  4  Barnw.  ^  Aid.  595.  Jenkins  v.  Reynolds,  3 
Brod.  Sf  Bing.  14.  Morley  v.  Boothby,  3  Bing.  Rep.  107.  Newbuiy  v. 
Armstrong,  6  Bing.  201. 

^  Sears  7).  Brink,  3  Johns.  Rep.  210.  Leonard  v.  Vredenburgh,  8  ibid.  29. 
2  Nott  4-  M'Cord,  372.  note.  Packard  t;.  Richardson,  17  Mass.  Rep.  122. 
Lev7  V.  Merrill,  4  Greenleafs  Rep.  180.  S.  P.  ibid.  387.  Sage  v.  Wilcox, 
6  Conn.  Rep.  81.  Miller  v.  Ir\-ine,  1  Dev.  N.  C.  Rep.  103.  The  point  was 
extensively  discussed  in  this  last  case,  and  the  majority  of  the  court,  under  the 
act  of  1819,  which  followed  the  English  statute  of  frauds,  held,  that  it  was  not 
requisite  under  that  statute  that  the  consideration  of  the  contract  should  be  set 
foith  in  the  written  memorandum  of  it,  and  that  the  consideration  might  be  shown 
by  parol  proof  The  N.  Y.  Revised  Statutes,  vol.  ii.  135,  require  the  special 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another  person,  to 
be  in  writing,  and  the  consideration,  as  well  as  the  agreement,  to  be  expressed. 

e  Marshall,  Ch.  J.,  5  CrancVs  Rep.  151, 152.  Taylor  v.  Ross,  3  Yerger,  330. 
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Where  the  guaranty  or  promise,  though  collateral  to 
the  prmcipal  contract,  is  made  at  the  same  time  with 
the  principal  contract,  and  becomes  an  essential  ground 
of  the  credit  given  to  the  principal  debtor,  the  whole  is 
one  original  and  entire  transaction,  and  the  consideration 
extends  and  sustains  the  promise  of  the  principal  debtor, 
and  also  of  the  guarantor.  No  other  consideration  need 
be  shown  than  that  for  the  original  agreement,  upon 
which  the  whole  debt  rested,  and  that  may  be  shown 
by  parol  proof,  as  not  being  within  the  statute.^  If, 
however,  the  guaranty  be  of  a  previously  existing 
*debt  of  another,  a  consideration  is  necessary  to  *123 
be  shown,  and  that  must  appear  in  writing,  as  - 
part  of  the  collateral  undertaking  ;  for  the  consideration 
for  the  original  debt  will  not  attach  to  this  subsequent 
promise;  and  to  such  a  case  the  doctrine  in  Wain  v. 
Warlters  applies.''  But  if  the  promise  to  pay  the  debt  of 
another  arises  out  of  some  new  and  original  consideration 
of  benefit  or  harm  moving  between  the  newly  contracted 
parties,  it  is  then  not  a  case  within  the  statute.'^ 

There  are  no  such  words  in  the  statute  of  frauds  as 
original  and  collateral.  The  promise  referred  to  is  to 
answer  for  the  debt  or  default  of  another.  The  term 
debt  implies,  that  the  liability  of  the  principal  had  been 
precedently  incurred ;  but  a  default  may  arise  upon  an 
executory  contract,   and  a  promise  to  pay  for  goods  to 


=»  Leonard  V.  Vredenburgh,  8  Johns.  Rep.  29.  D'Wolfw.  Rabaud,  1  Peters' 
Rep.  476.  The  doctrine  in  8  Johns.  Rep.  is  confirmed  in  11  ibid.  221,  and 
13  ibid.  175 ;  and  in  Peters'  Rep.  the  doctrine  is  said  to  be  founded  in  good 
sense  and  convenience. 

^  The  words  value  received  have  been  held  to  be  a  sufficient  expression  of 
consideration  in  a  guaranty.  Watson  v.  M'Laren,  19  Wendell,  5.57.  But  this 
appears  to  reduce  the  statute  requisition  of  the  setting  forth  a  consideration,  to 
a  mere  formality. 

=  Leonard  v.  Vredenburgh,  8  Johns.  Rep.  29.  Bailey  v.  Freeman,  11  ibid. 
221.  Hunt  w.  Adams  5  Mass.  Rep.  358.  Williams  ».  Lejier,  3  Burr.  Rep. 
1886.  Atkinson  v.  Carter,  2  Ckilty's  Rep.  403.  Clark  v.  Small,  6  Yerger's 
Tenn.  Rep.  418. 
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be  furnished  to  another,  is  a  collateral  promise  to  pay 
on  the  other's  default,  provided  the  credit  was,  in  the 
first  instance,  given  solely  to  the  other.  If  the  whole 
credit  be  not  given  to  the  person  who  comes  in  to  answer 
for  another,  his  undertaking  is  collateral,  and  must  be  in 
writing.''  If  the  original  debt  remains  a  subsisting  debt, 
a  promise  by  a  third  person  to  pay  it,  in  consideration  of 
forbearance,  is  a  collateral  promise.^ 

After  a  valid  guaranty  has  been  made,  the  rights  of 
the  parties  in  the  relative  character  of  principal  and 
surety  afford  an  interesting  subject  of  inquiry,  and  the 
doctrine  in  the  case  of  negotiable  paper,  as  to  demand 
and  notice,  has  a  feeble  and  qualified  apphcation  to  the 
guarantor.  Thus  it  has  been  held,  that  the  guarantor  of 
a  note  could  be  discharged  by  the  laches  of  the  holder, 
as  by  neglect  to  make  demand  of  payment  of  the  maker, 
and  give  notice  of  non-payment  to  the  guarantor,  j?ro- 
vided   the  maker  was  solvent  when    the  note  fell   due,    and 

became  insolvent  afterwards.     The  rule  is  not 
*124     *so  strict  as  in  the  case  of  mere  negotiable  paper, 

and  the  neglect  to  give  notice  must  have  produced 
some  loss  or  prejudice  to  the  guarantor.'^     And  in  the 


»  Leland  v.  Creyon,  1  M'Cord,  100. 

b  Watson  V.  Randall,  '20  We7i.deU,  201. 

"^  Oxford  Bank  v.  Haynes,  8  Pick.  423.  The  opinion  of  Duncan,  J.,  in  Can- 
non V.  Gibbs,  9  Serg.  <^^  Rawle,  202,  is  to  the  same  point.  See,  also.  Philips  v. 
Astling,  2  Tannt07i,  206.  Wamngton  w.  Furbor,  8  East,  242.  Ruffin,  J.,  in 
Grice  V.  Ricks,  3  Dev.  N.  C.  Rep.  65.  Wildes  v.  Savage,  U.  S.  Cir.  C.  for 
Mass.  December,  1839.  It  was  held,  in  Douglass  «.  Reynolds,  7  Peters^  U.  S. 
Rep.  ll'i,  Cunningham  t).  Jones,  12  Peters,  207,  and  in  Sollee  &  Warleys. 
Mengy,  1  Bailey's  S.  C.  Rep.  620,  that  the  party  giving  a  letter  of  guaranty  has  a 
right  to  know  whether  it  is  accepted,  or  acted  upon,  and  credit  given  on  the  faith 
of  it,  and  more  especially  if  it  be  a  continuing  guaranty.  In  the  case  of  a  guaranty 
limited  to  a  single  transaction,  the  guarantor  is  entitled  to  notice  of  the  advance 
or  credit  given  under  it,  within  a  reasonable  time  ;  whereas,  in  the  case  of  a  con- 
tinuing guaranty,  in  which  a  series  of  transactions  is  in  contemplation,  it  will  be 
sufficient  to  give  notice  of  the  amount  for  which  the  guarantor  is  responsible, 
within  a  reasonable  time  after  the  transactions  are  closed,  and  notice  of  each 
successive  transaction  as  it  arises  need  not  be  given.     Reasonable  diligence  to 
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case  of  the  absolute  guaranty  of  the  payment  of  a  note, 
no  demand  or  notice  is  requisite  to  fix  the  guarantor.'' 
But  when  the  contract  of  a  guarantor  or  surety  is  duly 
ascertained  and  understood,  by  a  fair  and  hberal  con- 
struction of  the  instrument,  the  principle  is  well  settled 
that  the  case  must  be  brought  strictly  within  the  terms  of 
the  guaranty,  and  the  liability  of  the  surety  cannot  be 
extended  by  implication.  The  claim  against  a  surety  is 
strictissimi  juris. ^  But  a  further  pursuit  of  this  subject  of 
guaranty  would  not  strictly  appertain  to  the  doctrine  of 
negotiable  paper  f  and  I  shall  conclude  the  present  gene- 
ral outline  of  that  subject,  with  some  notice  of  the  prin- 
cipal publications  on  bills  and  notes. 

(10.)    Oftheprmcipal  treatises  on  hills  and  notes. 

It  would  have  been  impossible  to  enter  into  greater 


make  demand,  and,  in  case  of  non-payment,  to  give  notice  of  non-payment,  is  re- 
quired, in  the  case  of  the  guaranty  of  a  debt,  or  the  guarantor  will  be  discharged, 
to  the  amount  only  of  the  loss  or  damage  he  may  have  sustained,  from  the  want 
of  such  demand  and  notice.  Douglass  v.  Reynolds,  supra.  Bradley  v.  Carey, 
8  Greerileaf,  2M.  S.  P.  Adcock  v.  Fleming,  2  Dev.  Sf  Battle,  225.  On  the 
other  hand  the  surety  in  a  bond  for  the  fidelity  of  a  party  for  an  indefinite  period, 
cannot  determine  his  liability  at  pleasure  by  giving  notice,  and  this  is  the  English 
rule  both  at  law  and  in  equity.  Calvert  v.  Gordon,  3  Manning  8f  Ryl.  Rep. 
124.     2  Simmons'  Rep.  2.53.     4  Russel,  581. 

*  Breed  v.  Hillhouse,  7  Conn.  Rep.  523.  A  guaranty  is  not  separately  ne- 
gotiable. It  is  a  special  contract  which  can  be  enforced  only  by  a  party  to  it. 
Gibson,  Ch.  J.,  in  M'Doal  v.  Yeomans,  )S'!<jci.  Court,  Penn.  July,  1839.  Watson 
V.  M'Laren,  19  Wendell,  557.  A  surety  after  being  sued,  and  before  payment, 
may  bring  a  suit  for  his  indemnity.  So,  he  may,  if  the  debtor  is  in  a  state  of  in- 
solvency, or  if  the  debt  has  become  due  and  remains  unpaid.  These  are  statute 
and  just  provisions  in  the  Louisiana  Civil  Code,  art.  3026.  See,  also,  Webb 
V.  Lansing,  19  Wendell,  423.  S.  P. 

^  Bacon  V.  Chesney,  1  Stark.  N.  P.  Rep.  192.  Myers  v.  Edge,  7  Term, 
254.  Combe  v.  Woolf,  8  Bingham,  156.  Walsh  v.  Baitie,  10  Johns.  Rep. 
180.  Lanuse  v.  Barker,  ibid.  327, 328.  Dobbin  v.  Bradley,  17  Wendell, 
422.     BelVs  Principles  of  the  Law  of  Scotland,  p.  77. 

■^  The  student  will  find  the  law  concerning  mercemtile  guaranties,  and  of  prin- 
cipal and  surety  fully  examined,  and  the  substance  of  the  numerous  cases  well 
digested,  in  Fell's  Treatise  on  Mercantile  Guaranties,  and  in  Theobald' s 
Treatise  on  the  Law  of  Principal  and  Surety,  published  at  London,  in  1832, 
and  at  Philadelphia,  in  1833. 
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detail  of  the  distinctions  and  minute  provisions  which 
apply  to  negotiable  paper,  without  giving  undue  propor- 
tion to  this  branch  of  these  elementary  disquisi- 
*125  tions.  The  treatises  and  leading  *cases  must  be 
thoroughl}^  understood,  before  the  student  can  ex- 
pect to  be  master  of  this  very  technical  branch  of  com- 
mercial law  ;  and  a  brief  notice  of  the  best  works  on  the 
subject  will  serve  to  direct  his  inquiries. 

The  earhest  English  work  on  bills  is  in  Malynes'  Lex 
Mercatoria.  The  author  was  a  merchant,  and  the  work 
was  compiled  in  the  reign  of  King  James  I.,  and  dedi- 
cated to  the  King.  That  part  relating  to  bills  of  ex- 
change is  brief,  loose,  and  scanty ;  but  it  contains  the 
rules  and  mercantile  usages  then  prevailing  in  England, 
and  other  commercial  countries.  It  was  required,  at  that 
early  day,  that  the  bill  should  be  presented  for  accept- 
ance, and  again  for  payment,  wdth  dihgence,  and  at  sea- 
sonable hours,  and  on  proper  days ;  and  the  default  in 
each  case  was  to  be  noted  by  a  notary,  and  information 
of  it  sent  to  the  drawer  with  all  expedition,  to  enable  him 
to  secure  himself  If  the  drawee  would  not  accept,  any 
other  person  was  allowed  to  accept  for  the  honour  of  the 
biU.  Malynes  takes  no  notice  of  promissory  notes  or 
checks,  and  he  even  laments  that  negotiable  notes  were 
unknown  to  the  law  of  Ens^land. 

The  next  English  treatise  on  the  subject  was  that  by 
Marius,  published  in  the  year  1651,  and  that  treatise  has 
been  referred  to  by  Lord  Holt  and  Lord  Kenyon, 
*126  as  a  very  respectable  work.  *Marius  followed 
the  business  of  a  notary  public  at  the  Royal  Ex- 
change, in  London,  for  twenty-four  years,  and  he  had,  of 
course,  perfect  experience  in  all  the  mercantile  usages  of 
the  times.  His  work  is  far  more  particular,  formal,  and 
exact,  than  that  of  Malynes.  The  three  days  of  grace 
were  then  in  use ;  and  Marius  decides  the  very  point 
which  has  been  again  and  again  decided,  and  even  in  our 
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own  courts,  that  if  the  third  day  of  grace  falls  on  Sunday, 
or  a  holyday,  or  no  day  of  business,  the  money  must  be 
demanded  on  the  second  day,  and  he  lays  down  the  rule 
of  diligence  in  giving  notice  with  more  severity  than  is 
consistent  with  the  modern  practice  f  for  he  stated,  that 
the  notice  of  the  default  of  payment  must  be  sent  off  by 
the  very  first  post  after  the  bill  falls  due.  He  says,  like- 
wise, that  verbal  acceptances  were  good,  and  that  you 
may  accept  for  part,  and  have  the  bill  protested  for  the 
residue.  It  is  quite  amusing  to  perceive  that  many  of  the 
points  which  have  been  htigated,  or  stated  in  our  courts, 
within  the  last  thirty  years,  are  to  be  found  in  ]\Iarius  ; 
so  true  it  is,  that  case  after  case,  and  point  after  point,  on 
all  the  branches  of  the  law,  are  constantly  arising  in  the 
courts  of  justice,  and  discussed  as  doubtful  or  new  points, 
merely  because  those  who  raise  them  are  not  thorough 
masters  of  their  profession.  The  next  writer  who  treats 
on  the  subject  of  bills  is  ]Molloy.  He  w^as  a  barrister  in 
the  reign  of  Charles  II. ;  and  in  his  extensive  compilation, 
de  jure  Markimo,  which  was  first  published  in  1676,  he 
cast  a  rapid  glance  over  the  law  concerning  bills  of  ex- 
change ;  but  that  part  of  his  work  is  far  inferior  to  the 
treatise  of  Marius. 

Beawes'  Lex  Mercatoria  Rediviva,  is  a  much  superior 
work  to  that  of  Malynes,  and  it  appears,  by  its  very  title, 
to  have  been  intended  as  a  substitute.  It  contains  a  full, 
and  very  valuable  collection,  of  the  rules  and  usages  of 
law  on  the  subject  of  bills  of  exchange.  Promissory 
notes  were  then  taken  notice  of,  though  they  had  not  been 
so  much  as  alluded  to  in  the  formal  and  didactic  treatise 
of  Marius.  They  were  not  introduced  into  general  use, 
until  near  the  close  of  the  reign  of  Charles  II.,  and  for 
this  w^e  have  the  authority  of  Lord  Holt  in  Buller  v. 


^  See  ante,  p.  106. 

Vol.  hi.  19 
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Crisp.^  Beawes  is  frequently  cited  in  our  *books  as 
an  authority  on  mercantile  customs  ;  and  a  new  and 
enlarged  edition  of  his  work  was  published,  by  Mr. 
Chitty,  in  1813.  The  next  work  on  the  subject  of  bills 
and  notes  was  by  Cunningham,  and  it  was  published 
about  the  middle  of  the  last  century.  It  consisted  chiefly 
of  a  compilation  of  adjudged  cases,  without  much  method 
and  observation.  It  was  mentioned  by  the  English  judges 
as  a  very  good  book  ;  but  it  fell  into  perfect  oblivion  as 
soon  as  Kyd's  treatise  on  bills  and  notes  appeared,  in 
the  year  1790.  Mr.  Kyd  made  free  use  of  Marius  and 
Beawes,  and  he  ingrafted  into  his  work  the  substance  of 
all  the  judicial  decisions  down  to  that  time.  His  work 
became,  therefore,  a  very  valuable  digest  to  the  practising 
lawyer,  and  particularly  as  during  the  times  of  Lord  Holt 
and  Lord  Mansfield,  the  law  concerning  negotiable  paper 
was  extensively  discussed,  and  vastly  improved.  Mr. 
Bayley,  afterwards  a  judge  of  the  K.  B.,  published  in 
1789,  a  little  before  the  work  of  Kyd,  a  small  manual  or 
digest  of  the  principles  which  govern  the  negotiability  of 
bills  and  notes.  As  a  collection  of  rules  expressed  with 
sententious  brevity  and  perfect  precision,  it  is  admirable. 
In  a  subsequent  edition,  he  stated  also  the  cases  from 
which  his  principles  were  deduced.  A  work  of  more  full 
detail,  and  of  a  more  scientific  cast,  seemed  to  be  still 
wanting  on  the  subject,  and  that  was  well  supphed  by 
Mr.  Chitty's  treatise  on  biUs,  notes,  and  checks,  first  pub- 
fished  in  1799.  He  had  recourse,  though  in  a  sparing 
degree,  to  the  treatise  of  Pothier  for  illustration  of  the 
rules  of  this  part  of  the  general  law-merchant ;  and  it  is 
obvious,  that  a  more  free  and  liberal  spirit  of  inquiry  dis- 
tinguishes the  professional  treatises  of  the  present  age 
from  those  of  former  periods.     The  works  of  Park  and 


6  Mod.  Rt'p.  29. 
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Marshall  on  Insurance,  and  Abbot  on  Shipping,  and 
Chitty  on  Bills,  and  Jones  on  Bailment,  have  all  been 
enriched  by  the  profound  and  classical  productions  of 
France  and  Italy  on  commercial  jurisprudence. 

The  treatise  of  Pothier  on  Bills  is  finished  with  the 
same  order  and  justness  of  proportion,  the  same  com- 
prehensiveness of  plan,  and  clearness  of  analysis, 
which  distinguish  his  other  *treatises  on  contracts.  *128 
His  work  is  essentially  a  commentary  upon  the 
French  ordinance  of  1673  ;  and  he  had  ample  mate- 
rials in  the  commentar}^  of  M.  Jousse,  and  in  the  treatises 
on  the  same  subject  by  Dupuy  de  la  Serra,  and  by  Savary, 
to  which  he  frequently  refers.  He  also  cites  two  foreign 
works  of  learning  on  the  doctrine  of  negotiable  paper, 
and  those  are  Scacchia  de  Commerciis  et  Cambio,  and  Hein- 
eccius'  treatise,  entitled,  Elementa  Juris  CambiaUs.  The 
latter  work  contains  very  full  and  satisfactory  evidence 
of  the  professional  erudition  of  the  Germans  on  subjects 
of  maritime  law.  He  refers  to  the  ordinances  of  various 
German  states,  andof  several  of  the  Hanse  towns,  relatino- 
to  commercial  paper,  and  he  cites  eight  or  ten  professed 
German  treatises  on  bills  of  exchange.* 

It  has  been  a  frequent  practice  on  the  European  conti- 
nent, to  reduce  the  law  concerning  bills,  as  well  as  con- 
cerning other  maritime  subjects,  into  system,  by  ordi- 
nance. The  commercial  ordinance  of  France,  in  1673, 
digested  the  law  of  bills  of  exchange,  and  it  was,  with 
some  alterations  and  amendments,  incorporated  into  the 
commercial  code  of  1807.  Since  the  publication  of  the 
new  code,  M.  Pardessus  has  written  a  valuable  commen- 
tary on  this,  as  well  as  on  other  parts  of  the  code.  He 
writes  without  any  parade  of  learning,  and  with  the  clear- 
ness, order,  and  severe  simplicity  of  Pothier.     There  is 


'  See  Heineccii  Opera,  torn.  \'i.  in  fine. 
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also  a  clear  and  concise  summary  of  the  law  concern- 
ing negotiable  paper  in  M.  Merlhi's  Repertoire  de  Juris- 
prudetice,  under  the  title  of  Lettre  et  Billet  de  Change. 
Thompson's  treatise  on  the  law  of  bills  and  notes  in 
Scotland,  is  a  superior  work,  and  spoken  of  in  very  high 
terms  by  persons  entirely  competent  to  judge  of  its  value. 
The  law  concerning  negotiable  paper  has  at  length  be- 
come a  science,  which  can  be  studied  with  infinite  advan- 
tage in  the  various  codes,  treatises,  and  judicial  decisions ; 
for,  in  them,  every  possible  view  of  the  doctrine,  in  all  its 
branches,  has  been  considered,  its  rules  established,  and 
its  limitations  accurately  defined. 


LECTURE  XLV. 


OF    THE    TITLE    TO    MERCHANT    VESSELS. 


The  utility  of  an  outline  of  the  code  of  maritime  law 
must  consist  essentially  in  the  precision,  as  well  as  in 
the  perspicuity,  with  which  its  principles  are  illustrated 
by  a  series  of  positive  rules.  Every  work  on  this  subject 
will  unavoidably  become,  in  a  degree,  dry  and  minute  in 
the  detail;  but  it  would  be  destitute  of  real  value,  unless 
it  were  practical  in  its  design  and  apphcation.  The  law 
concerning  shipping  and  seamen,  negotiable  paper,  and 
marine  insurance,  controls  the  most  enterprising  and  the 
most  busy  concerns  of  manlvind  ;  and  it  consists  of  a  sys- 
tem of  principles  and  facts,  in  the  shape  of  usages,  regu- 
lations, and  precedents,  which  are  assimilated  in  the  codes 
of  all  commercial  nations,  and  are  as  distinguished  for 
simplicity  of  design,  and  equity  of  purpose,  as  they  are 
for  the  variety  and  minuteness  of  their  provisions.  I  have 
wished  (and  I  hope  not  entirely  without  success)  to  be  able 
to  give  to  the  student  a  faithful  summar}^  of  the  doctrines 
of  commercial  jurisprudence,  and  to  awaken  in  his  breast 
a  generous  zeal  to  become  familiar  with  the  leading  judi- 
cial decisions,  and  especially  with  the  writings  of  those 
great  masters  in  the  science  of  maritime  law,  whose 
talents  and  learning  have  enabled  them  to  digest  and 
adorn  it. 

The  law  of  shipping  may  be  conveniently  arranged 
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under  the  following  general  heads :  1.  Of  the  title  to 
vessels.  2.  Of  the  persons  employed  in  the  navigation 
of  merchant  ships.  3.  Of  the  contract  of  affi-eightment. 
This  arrangement  is  very  nearly  the  same  with  that  pur- 
sued by  Lord  Tenterden,  in  his  treatise  on  the 
*130  subject,  and  which,  *after  comparing  it  with  the 
method  in  which  these  various  topics  have  been 
discussed  by  other  writers,  I  do  not  think  can  be  essen- 
tially improved.  It  has  been  substantially  adopted  by 
Mr.  Holt,  in  his  "  System  of  the  Shipping  and  Naviga- 
tion Laws  of  Great  Britain ;"  and  still  more  closely  fol- 
lowed by  M.  Jacobsen,  the  Danish  civilian,  in  his  treatise 
on  the  "  Laws  of  the  Sea."  The  law  of  shipping,  as  thus 
arranged  and  divided,  will  form  the  subject  of  this,  and 
of  the  two  succeeding  lectures. 

(1.)  Requisites  to  a  valid  title  to  vessels. 

The  title  to  a  ship,  acquired  by  purchase,  (for  title  by 
capture  has  been  already  considered,*)  passes  by  writing. 
A  bill  of  sale  is  the  true  and  proper  muniment  of  title  to 
a  ship,  and  one  which  the  maritime  courts  of  all  nations 
will  look  for,  and,  in  their  ordinary  practice,  require.''  In 
Scotland,  a  written  conveyance  of  property  in  ships,  has, 
by  custom,  become  essential ;  and,  in  England,  it  is  made 
absolutely  necessary  by  statute,  with  regard  to  British 
subjects.'^  Possession  of  a  ship,  and  acts  of  ownership, 
will,  in  this,  as  in  other  cases  of  property,  be  presumptive 
evidence  of  title,  without  the  aid  of  documentary  proof, 
and  will  stand  good  until  that  presumption  be  destroyed 


a  Vol.  i.  101—104. 

b  Lord  Stowell  in  the  Sisters,  -5  Rob.  Adm.  Rep.  15.5.  Story,  J.,  1  Mason's 
Rep.  139.  Weston  v.  Penniman,  ibid.  306.  2  ibid.  435.  Ohl  v.  Eagle  In- 
surance Company,  4  ibid.  390. 

'^  Statute  34  George  III.  c.  68,  and  re-enacted  3  and  4  William  IV.  c.  55. 
sec.  31.  See,  also,  Camden  v.  Anderson,  5  Term  Rep.  709.  The  Sisters,  5 
Rob.  Adm.  Rep.  155.  BelVs  Commentaries  on  the  Laws  of  Scotland f  vol.  i. 
152. 
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by  contrary  proof  ;'^  and  a  sale  and  delivery  of  a  ship, 
without  any  bill  of  sale,  or  instrument,  will  be  good  at 
law,  as  between  the  parties.''  But  the  presumption  of 
title  arising  from  possession  may  easily  be  destroyed ; 
and  the  general  rule  is,  that  no  person  can  convey  who 
has  no  title  ;  and  the  mere  fact  of  possession  by 
the  vendor  is  not,  of  itself,  *sufRcient  to  give  a  *131 
title.  Though  the  master  of  a  ship,  as  we  shall 
presently  see,  be  clothed  with  great  powers,  connected 
with  the  employment  and  navigation  of  the  ship,  he  has 
no  authority  to  sell,  unless  in  a  case  of  extreme  necessity ; 
and  then  he  has  an  implied  authority  to  exercise  his  dis- 
cretion for  the  benefit  of  all  concerned.*^ 

It  has  frequently  been  the  case,  that  the  sale  of  a  ship 
has  been  procured  in  foreign  countries,  by  order  of  some 
admiralty  court,  as  a  vessel  unfit  for  service.  Such  sales 
are  apt  to  be  collusively  conducted;  and  the  English 
courts  of  common  law  do  not  regard  them  as  binding,  even 
though  made  honajide,  and  for  the  actual  as  well  as  the 
intended  benefit  of  the  parties  in  interest.  They  hold, 
that  there  is  no  adequate  foundation  for  such  authority 
in  the  legitimate  powers  of  the  admiralty  courts.  They 
have  no  such  power  by  the  law  of  nations,  and  no  such 
power  is  exercised  by  the  Court  of  Admiralty  at  West- 
minster.*^     Lord  Stowell,  on  the  other  hand,  considered 


*  Robertson  v.  French,  4  East^s  Rep.  1.10.  Upon  indictment  in  the  Circuit 
Court  of  the  U.  S.  of  seamen  for  a  revolt,  it  was  held  that  the  ownership  of  the 
vessel  determined  her  national  character,  and  that  the  ov^^nership  might  be 
proved  in  the  same  manner  as  that  of  any  other  chattel.  The  vessel  was  regis- 
tered as  an  American  vessel,  and  was  on  a  whaling  voyage  without  a  license, 
and  the  register  was  held  to  be  sufficient  evidence  of  title  to  sustain  the  indict- 
ment.    United  States?;.  .Jenkins,  U.  S.  Cir.  C.  for  New-York,  August,  1838. 

''  Taggard  v.  Loring,  16  Muss.  Rep.  336.  Wendover  &  Hinton  v.  Hoge- 
boom,  7  Johns.  Rep.  308. 

=  Hayman  v.  Molton,  5  Esp.  N.  P.  Rep.  65.  Reid  v.  Darby,  10  East,  143.- 
Robertson  v.  Clarke,  1  Bingham,  445,  and  see  infra,  171. 

^  Reid  V.  Darby,  10  East's  Rep.  143.  Morris  v.  Robinson,  3  Barnw.  4* 
Cress.  196. 
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the  practice  which  obtained  in  the  vice-admiralty  courts 
abroad,  of  ordering  a  sale,  under  the  superintendence  of 
the  court,  to  be  very  convenient  when  the  fact  of  neces- 
sity was  proved ;  and  he  seemed  to  consider,  that  it 
would  be  a  defect  in  the  law  of  England,  if  a  practice  so 
conducive  to  the  public  utility  could  not  legally  be  main- 
tained. The  Court  of  Admiralty,  feeling  the  expediency 
of  the  power,  would  go  far  to  support  the  title  of  the  pur- 
chaser.* The  proceeding  which  is  condemned  by  the 
courts  of  law,  is  a  voluntary  proceeding,  instituted  by 
the  master  himself  on  petition  for  a  sale,  founded  on  a 
survey,  proof,  and  report,  of  the  unnavigable  and  irre- 
parable condition  of  the  vessel.  It  is  essentially 
*132  the  *act  of  the  master,  under  the  auxihary  sanc- 
tion of  the  court,  founded  merely  upon  a  survey 
of  the  ship,  to  see  whether  she  be  seaworthy  ;  and  it  is 
to  be  distinguished  from  the  case  in  which  the  admiralty 
has  regular  jurisdiction  of  the  subject,  by  a  proceeding 
in  rem,  founded  on  some  adverse  claim.  In  such  cases, 
the  power  of  sale,  in  the  sound  discretion  of  the  court,  is 
indisputable,  and  binds  all  the  world.  This  is  a  propo- 
sition of  universal  law,  founded  on  the  commercial  inter- 
course of  states,  and  the  jus  gentium.  So,  as  we  have 
already  seen  in  a  former  volume,**  capture  by  a  public 
enemy  divests  the  title  of  the  true  owner,  and  transfers 
it  to  the  captor,  after  a  regular  condemnation  by  a  prize 
court  of  the  sovereign  of  the  captor.*^ 

Upon  the  sale  of  a  ship  in  port,  dehvery  of  possession 
is  requisite  to  make  the  title  perfect.  If  the  buyer  suffers 
the  seller  to  remain  in  possession,  and  act  as  owner,  and 


'  Fanny  and  Elmira,  1  Edw.  Adm.  Rep.  117.  The  Warrior,  2  Dodson, 
288.  293.  295.     Story,  J.,  in  the  case  of  the  Schooner  Tilton,  5  Mason,  474. 

••  See  vol.  i.  102. 

*  In  the  case  of  the  Attorney  General  v.  Norstedt,  .3  Price's  Excheq.  Rep. 
97,  a  judicial  sale  of  a  vessel  as  derelict  by  the  Instance  Court  of  the  Admiralty, 
was  held  to  bind  even  the  crown's  right  of  seizure  for  a  previous  forfeiture. 
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the  seller  should  become  bankrupt,  the  property  would 
be  liable  to  his  creditors,  and,  in  some  cases,  also  to  judg- 
ment creditors  on  execution.  The  same  rule  exists  in 
the  case  of  the  mortgage  of  a  ship  ;  but  where  a  sale  is 
by  a  part  owner,  it  is  similar  to  the  sale  of  a  ship  at  sea, 
and  actual  delivery  cannot  take  place.  Delivery  of  the 
muniments  of  title  will  be  sufficient,  unless  the  part 
owner  be  himself  in  the  actual  possession.*^  If  the  ship 
be  sold  while  abroad,  or  at  sea,  a  delivery  of  the  grand 
bill  of  sale,  and  other  documents,  tranfers  the  property, 
as  in  the  case  of  the  delivery  of  the  key  of  a  warehouse. 
It  is  all  the  delivery  that  the  circumstances  of  the  case 
admit  of;  and  it  is  giving  to  the  buyer,  or  mortgagee, 
the  ability  to  take  actual  possession,  and  which 
he  must  do  as  soon  as  possible  *on  the  return  of  *133 
the  ship.  If  the  buyer  takes  possession  of  a  ship 
sold  while  at  sea,  within  a  reasonable  time  after  her  ar- 
rival in  port,  his  title  will  prevail  against  that  of  a  subse- 
quent purchaser  or  attaching  creditor.^  But  the  buyer 
takes  subject  to  all  encumbrances,  and  to  all  lawful  con- 
tracts made  by  the  master  respecting  the  employment 
and  hypothecation  of  the  ship  prior  to  notice  of  the 
transfer.*^ 

The  English  cases  speak  of  the  transfer  of  a  ship  at  sea 
by  the  assignment  of  the  grand  bill  of  sale,  and  that  ex- 
pression is  understood  to  refer  to  the  instrument  whereby 
the  ship  was  originally  transferred  from  the  builder  to  the 
owner,  or  first  purchaser.     But  the  American  cases  speak 


»  Addis  V.  Baker,  1  Anst.  Rep.  222.     Abbott  on  Shipping,  10. 

t"  Ex  parte  Matthews,  2  Vesey,  272.  Hall  v.  Gurney,  Cooke'' s  B.  L.  231. 
Mair  v.  Glennie,  4  Maide  Sf  Sehv.  240.     Joy  v.  Sears,  9  Pick.  4. 

•^  Mair  v.  Glennie,  4  Maule  4"  Selw.  240.  Hay  v.  Fairburn,  2  Barnu\  4' 
Aid.  193.  Atkinson  v.  Maling,  2  Teryn  Rep.  462.  Portland  Bank  v.  Stubbs, 
6  Mass.  Rep.  422.  Putnam  v.  Dutch,  8  Mass.  Rep.  287.  Badlam  v.  Tucker, 
1  Pick.  Rep.  396.  As  to  debts  which  are,  by  the  French  law,  privileged,  and 
liens  on  the  ship,  see  infra,  168. 

Vol.  hi.  20 
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simply  of  a  bill  of  sale,  and  usually  refer  to  the  instru- 
ment or  transfer  from  the  last  proprietor  while  the  vessel 
is  at  sea,  and  which  is  sufficient  to  pass  the  property,  if 
accompanied  with  the  act  of  taking  possession  as  soon  as 
conveniently  may  be  after  the  vessel  arrives  in  port." 

.  (2.)    Who  is  liable  as  owner. 

There  is  no  doubt  that  the  owner  is  personally  liable  for 
necessaries  furnished,  and  repairs  made  to  a  ship,  by  or- 
der of  the  master ;''  and  the  great  point  for  discussion  is, 
who  is  to  be  regarded  as  contracting  party,  and  owner 
jrro  hac  vice.'^  The  ownership,  in  relation  to  this  subject, 
is  not  determined  by  the  register,  and  the  true  question, 
in  matters  relative  to  repairs,  is,  "upon  whose  credit 
was  the  work  done."*^  Nor  is  a  regular  bill  of  sale  of  the 
property  essential  to  exempt  the  former  owner 
*134  *from  responsibility  for  supphes  furnished.  But 
where  the  contract  of  sale  is  made,  and  posses- 
sion dehvered,  the  circumstance  that  the  naked  legal  ti- 
tle remains  in  the  vendor  for  his  security,  does  not  render 
him  liable,  as  owner,  on  the  contracts,  or  for  the  conduct 
of  the  master.* 

It  has  been  a  disputed  question,  whether  the  mort- 
gElgee  of  a  shij),  before  he  takes  possession,  be  liable  to 
the  burdens  and  entitled  to  the  benefits  belonging  to  the 

"  Portland  Bank  v.  Stacey,  4  Mass.  Rep.  663.  Wheeler  v.  Sumner,  4 
Mason,  183. 

•^  Webster  v.  Seekamp,  4  Barnw.  4-  Aid.  3.52.  The  owner  is,  of  course, 
liable,  unless  the  credit  is  given  to  others.  So,  the  captain  is  liable  if  he  orders 
the  repairs,  unless  the  credit  was  given  to  the  owner.  Essery  v.  Cobb,  5  Carr. 
Sf  Payne,  358.  Cox  v.  Reid,  1  ibid.  G02.  For  necessary  supplies  to  a  vessel, 
the  owner,  master,  and  charterer,  are  all  liable ;  and  the  remedy  against  each 
remains  good,  unless  credit  be  given  to  one  exclusively.  Henshaw  v.  Rollins,  5 
Miller'.^  Louis.  Rep.  33.5. 

'  Briggs  V.  Williamson,  7  Barnw.  4-  Cress.  30. 

••  Lord  Tenterden,  in  .Jennings  v  Griffiths,  Ryan  4'  Moody,  43.  Reeve  v. 
Davis,  1  Adolph.  ,^  Ellis,  312. 

^  Wendover  v.  Hogeboom,  7  Johns.  Rep.  308.  Leonard  v.  Huntington,  15 
ibid.  298.     Thorn  v.  Hicks,  7  Coicen's  Rep.  697. 
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owner.  In  the  case  of  Cldiincy  v.  Blackhourne,^  it  was 
held  by  the  K.  B.  that  the  mortgagor,  m  such  a  case,  and 
not  the  mortgagee,  was  to  be  deemed  owner,  and  entitled 
to  the  freight,  and  liable  for  the  repairs  and  other  expen- 
ses. The  same  decision  was  made  by  the  C.  B.  in  Jami- 
son V.  Vernon,^  But  Lord  Kenyon,  in  Westerdell  v. 
Dale,'^  entertained  a  different  opinion,  and  he  considered 
the  mortgagee,  whether  in  or  out  of  possession,  to  be  the 
owner,  and  entitled  to  the  freight,  and  bound  for  the 
expenses  of  the  ship.  The  weight  of  our  American  de- 
cisions has  been  in  favour  of  the  position,  that  a  mort- 
gagee of  a  ship  out  of  possession  is  not  liable  for  repairs 
or  necessaries  procured  on  the  order  of  the  master,  and 
not  upon  the  particular  credit  of  the  mortgagee,  M'ho  was 
not  in  the  receipt  of  the  freight ;  though  the  rule  is  other- 
wise when  the  mortgagee  is  in  possession,  and  the  ves- 
sel employed  in  his  service.'^  The  case  oi  Fisher 
V.  Willing,^  has  a  strong  bearing  *in  favour  of  *135 
the  decisions  which  go  to  charge  the  mortgagor ; 
for  it  was  held,  that  a  mortgagee  of  a  ship  at  sea  did  not, 
merely  by  delivery  of  the  documents,  acquire  such  a 
possession  as  to  be  Hable  to  the  master  for  wages  accruing 
after  the  date  of  the  mortgage.  The  contract  was  with 
the  mortgagor,  and  there  was  no  privity  between  the 
master  and  the  mortgagee,  before  possession  taken,  suffi- 
cient to  raise  an  assumption.  A  similar  decision  was 
made  by  Ch.  J.  Abbott,  in  Martin  v.  Paxton,  and  cited  in 


«  1  i/.  Blacks.  Rep.  117.  note. 

^  1  H.  Blacks.  Rep.  114. 

"^  7  Term  Rep.  306.  In  Dean  v.  M'Gliie,  4  Binghavt,  43,  S.  C.  12  B. 
Moore,  185,  it  was  held,  that  on  a  mortgage  of  a  ship  at  sea,  and  possession 
taken,  the  accruing  freight  passed  to  the  mortgagee,  as  incident  to  the  ship. 

"*  M'Intyre  v.  Scott,  8  Johns.  Rep.  159.  Champlin  v.  Butler,  18  ibid.  169. 
Ring  V.  Franklin,  2  Mall's  N.  Y.  Rep.  1.  Tucker  v.  Buffington,  15  Mass. 
Rep.  477.     Colson  ».  Bonzey,  6  Greenleaf,  A7A. 

^  8  Serg,  Sr  Rawle,  118.  A  mortgagor  in  possession  ofa  vessel  may  pledge 
the  freight.     Keith  v.  Murdoch,   Wheat.  Dig.  bW.^\.  II. 


'  0 
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the  Pennsylvania  case.  The  case  of  The  Mohawk  In- 
surance  Compayiij  v.  EcJfford,  decided  in  the  Court  of 
Common  Pleas  in  the  cit}^  of  New- York,  in  1828,  and 
the  case  of  Thorn  v.  HicJcs,^  show  that  the  rule  is  con- 
sidered to  be  settled  in  New- York,  that  a  mortgagee  out 
of  possession  is  not  liable  for  services  rendered,  or  neces- 
saries furnished,  to  a  vessel,  on  the  credit  of  the  mortga- 
gor, or  other  person  having  the  equitable  title.  The  ques- 
tion seems  to  resolve  itself  into  the  inquiiy,  whether  the 
circumstances  afford  evidence  of  a  contract  express  or 
implied,  as  regards  mortgagees  not  in  possession.  If 
the  claimant  dealt  with  the  mortgagor  solely  as  owner, 
he  cannot  look  to  the  mortgagee.  To  whom  was  the 
credit  given,  seems  to  be  the  true  ground  on  which  the 
question  ought  to  stand.''  In  a  case  before  Lord  Ellen- 
borough,  in  1816,*^  he  ruled,  that  a  mortgagee,  not  in 
possession,  and  not  known  to  the  plaintiff,  was  not  liable 
for  stores  supplied  by  the  captain's  order.  The  weight 
of  authority  is  decidedly  in  favour  of  the  mortgagee  who 
has  not  taken  possession ;  and  if  he  has  left  the  posses- 
sion and  control  of  the  ship  to  the  mortgagor,  he  will  not 
be  hable  to  the  master  for  wages  or  disbursements,  or  to 
any  other  person,  for  repairs  and  necessaries  done  or 
supplied  by   the  master's   order,  where   the  mortgagor 

has  been  treated  as  owner.  If,  however,  there 
*136     has  been  no  such  dealing  with  *the  mortgagor  in 

the  character  of  owner,  but  the  credit  has  been 
given  to  the  person  who  may  be  owner,  it  is  a  point  still 
remaining  open  for  discussion,  whether  the  liability  will 
attach  to  the  beneficial,  or  to  the  legal  owner.  The  prin- 
ciple of  the  decision  in   Trewhella  v.  Rowe,^  was,  that  a 


»  7  C Owen's  Rep.  697.     Ring  v.  Franklin,  2  Hall,  1  S.  P. 

b  Baker  v.  Buckle,  7  J.  B.  Moore,  349. 

<=  Twentymanr.  Hart,  1  Starkie's  Rep.  366. 

<>  11  East's  Rep.  435.      ' 
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vendee  of  a  ship,  whatever  equitable  title  might  exist  in 
him,  was  not  liable  for  supplies  furnished  before  the  legal 
title  was  conveyed  to  him,  and  registered  m  the  manner 
prescribed  by  the  registry  acts,  and  when  he  was  unknown 
to  the  tradesman  who  supplied  the  materials.'' 

There  are  analogous  cases  which  throw  light  upon  this 
subject.  Thus,  in  Young  v.  Brander,^  the  legal  title 
remained  for  a  month  after  the  sale  in  the  vendor  upon 
the  face  of  the  register,  because  the  vendee  had  omitted 
to  comply  with  the  forms  prescribed  by  the  registry  acts. 
But  it  was  held,  that  he  was  not  liable  during  that  inter- 
val for  repairs  ordered  by  the  captain,  under  the  direction 
of  the  vendee,  and  who  had  no  authority,  express  or  im- 
plied, from  the  legal  owner.  The  vendee  ordered  the 
repairs  in  his  own  right,  and  there  was  no  privity  of 
interest  between  him  and  the  legal  owner,  and  the  credit 
was  actually  given  to  the  vendee.  So,  again,  the  regular 
registered  owner  of  a  ship  was  held  not  to  be  liable  for 
supplies  furnished  by  oi-der  of  the  charterer,  who  had 
chartered  the  ship  at  a  certain  rent  for  a  number  of  voya- 
ges. The  owner  had  divested  himself,  in  that  case,  of 
all  control  and  possession  of  the  vessel  during  the  exis- 
tence of  the  charter-party,  and  he  had  no  right, 
under  *it,  to  appohit  the  captain.*^     The  question     *137 


*  The  same  principle  governed  the  decision  in  Harrington  v.  Fry,  ~  Bingham, 
179;  and  by  the  English  statutes  of  4  George  IV.  c.  41,  and  of  6  George  IV.  c. 
110,  on  a  transfer  of  a  ship,  or  any  interest  therein,  by  mortgage  or  assignment, 
in  trust,  by  way  oi  security  for  a  debt,  the  entry  in  the  book  of  registry  is  so  to 
state  it,  and  the  mortgagee  or  trustee  shall  not  by  reason  thereof  be  deemed 
owner,  nor  the  mortgagor  cease  to  be  owner,  except  so  far  as  to  render  the  secu- 
rity available.  Under  these  statutes,  the  interest  of  the  mortgagor  and  mortgagee 
are  more  distinctly  severed  than  they  were  before,  and  a  mortgagor  does  not  cease 
to  be  owner.  Irving  v.  Richardson,  2  Barmv.  Sf  Adolph.  19-3.  No  act  of  bank- 
ruptcy, committed  by  the  mortgagor  after  the  registry  of  the  mortgage  or  assign- 
ment, to  affect  the  security.  This  provision  is  continued  in  the  consolidated 
registry  statute  of  3  and  4  William  IV.  c.  55.  sec.  42,  43. 

b  8  East's  Rep.  10. 

<=  Frazer  v.  Marsh,  13  East's  Rep.  238.  Registered  ownership  is  prima 
facie  evidence  of  liability  for  the  repairs  of  a  9hip>-  but  it  may  be  rebutted 
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in  these  cases  is,  whether  the  owner,  by  reason  of 
the  charter-party,  has  divested  himself  of  the  ownership 
Ijro  Uac  vice,  and  whether  there  has  been  any  direct  con- 
tract between  the  parties,  varying  the  responsibiUty. 

In  Vallejo  v.  Wheeler,^  the  court  proceeded  on  the 
ground,  that  the  charterer  was  owner  'pro  hac  vice,  inas- 
much as  he  appointed  the  master.  The  subject  was 
much  discussed  in  M^Intire  v.  Brown,^  and  it  was  held, 
that  where,  by  the  terms  of  the  charter-party,  the  ship- 
owner appoints  the  master  and  crew,  and  retains  the 
management  and  control  of  the  vessel,  the  charter  was 
to  be  considered  as  a  covenant  to  carry  goods.  But 
where  the  whole  management  is  given  to  the  freighter,  it 
is  more  properly  a  hiring  of  the  vessel  for  the  voyage,  and 
in  such  case  the  hirer  is  to  be  deemed  owner  for  the  voy- 
age. In  Hallet  v.  TJie  Cohnnhian  Insurance  Coinjjany,'^  the 
owner  of  the  vessel,  by  the  charter-party,  let  the  whole 
vessel  to  the  master,  who  was  to  victual  and  man  her  at 
his  own  expense,  and  have  the  whole  management  and 
control  of  her,  and  he  was  held  to  be  the  owner  for  the 
voyage  ;  and  a  similar  decision  w^as  made  in  Taggard  v. 
Lorivg.^  The  case  of  Fletcher  v.  BraddicJc,^  adopted  the 
same  principle  which  had  been  laid  down  by  Ch.  J.  Lee, 
in  Parish  v.  Crawford  /  and  it  was  declared,  that  the 
ownership,  in  respect  to  all  third  persons,  remained  with 
the  original  proprietor  when  the  vessel  was  supplied  and 
repaired  by  the  owner,  and  navigated  by  a  master 
and   sailors   provided   and   paid   for  by  him.     In   that 


by  showing  th;it   the  credit  was  given  elsewlicre.     Cox  v.   Reid,  1  Ryan  <5* 
Moody,  19f). 

»  Coipp.  Rep.  143. 

»>  1  Johns.  Rep.229. 

<=  8  Johns.  Rep.  272. 

J  IG  Mass.  Rep.  :336. 

«  5  Bos.  ^-  Pull.  182. 

r  Sir.  Rep.  1251. 
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case,  the  ship  was  chartered  by  the  *commissioners 
of  the  navy,  who  placed  a  commander  in  the  navy 
on  board,  and  the  master  was  to  obey  his  orders  ; 
but,  with  regard  to  third  persons,  it  was  still,  notwith- 
standing that  very  important  fact,  considered  to  be  the 
ship  of  the  owners,  and  they  were  held  answerable  for 
damage  done  by  the  ship.  This  highly  vexed  question, 
and  so  important  in  its  consequences  to  the  claim  of  lien, 
and  the  responsibilities  of  ownership,  depends  on  the 
inquiry,  whether  the  lender  or  hirer,  under  a  charter- 
party,  be  the  owner  of  the  ship  for  the  voyage.  It  is  a 
dry  matter  of  fact  question,  who,  by  the  charter-part}^, 
has  the  possession,  command,  and  navigation  of  the  ship. 
If  the  general  owner  retains  the  same,  and  contracts  to 
carry  a  cargo  on  freight  for  the  voyage,  the  charter-party 
is  a  mere  affreightment  sounding  in  covenant,  and  the 
freighter  is  not  clothed  with  the  character  or  legal  respon- 
sibility of  ownership.  The  general  owner,  in  such  a 
case,  is  entitled  to  the  freight,  and  may  sue  the  consignee 
on  the  bills  of  lading  in  the  name  of  the  master,  or  he  may 
enforce  his  claim  by  detaining  the  goods  until  payment, 
the  law  giving  him  a  lien  for  freight.  But  where  the 
freighter  hires  the  possession,  command,  and  navigation 
of  the  ship,  for  the  voyage,  he  becomes  the  owner,  and  is 
responsible  for  the  conduct  of  the  master  and  mariners  ; 
and  the  general  owner  has  no  lien  for  the  freight,  because 
he  is  not  the  carrier  for  the  voyage.  This  is  the  principle 
declared  and  acted  upon  in  the  greatly  litigated  and  very 
ably  discussed  case  of  Christie  v.  Lewis  f  and  it  is  the 
principle  declared  by  the  Supreme  Court  of  the  United 
States,  in  Marcardier  v.  The  Chesapeake  Insurance  Com- 
imny,^  and  Grade  v.  Palmer,'^  and  followed  generally  by 


a  2  Brod.  Sf  Bing.  410. 
b  8  Cranch's  Rep.  39. 
<=  8  Wlieat.  Rep.  605. 
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the  courts  of  justice  in  this  country.*     It  may  be  consi- 
dered as  the  sound  and  settled  law  on  the  subject.'' 

*139  *(3.)    Of  the  custom-house  documents. 

The  United  States  have  imitated  the  policy  of 
England,  and  other  commercial  nations,*^  in  conferring  pe- 
culiar privileges  upon  American  built  ships,  and  owned  by 
our  own  citizens  ;  and  I  shall  now  examine  the  acts  of 
Congress,  so  far  as  they  go  to  ascertain  the  title  to  Ame- 
rican ships,  and  the  mode  of  transferring  that  title.  The 
object  of  the  registry  acts  is  to  encourage  our  own  trade, 
navigation,  and  ship-building,  by  granting  pecuhar  or  ex- 
clusive privileges  of  trade  to  the  flag  of  the  United  States, 
and  by  prohibiting  the  communication  of  those  immunities 
to  the  shipping  and  mariners  of  other  countries.  These 
provisions  are  well  calculated  to  prevent  the  commission  of 


»  Pitkin  V.  Braiuerd,  5  Conn.  Rep.  451.  Claikson  v.  Edes,  4  Cowen's 
Rep.  470.  Reynolds  v.  Toppan,  15  Mass.  Rep.  370.  Emery  v.  Hersey,  4 
Greenleafs  Rep.  407.  Lander  v.  Clark,  1  HalVs  N.  Y.  Rep.  355.  Lord 
Tenterden,  in  Colvin  v.  Newberry,  6  Blights  Rep.  (N.S.)  189.  The  Schooner 
Volunteer  and  cargo,  1  Sumner,  568,  569.  In  the  case  of  certain  logs  of  ma- 
hogany, 2  Sumner,  596,  597,  it  was  decided,  that  where  the  owner  of  a  char- 
tered vessel  has  a  lien  for  freight,  the  consignee  cannot,  by  a  writ  of  replevin, 
wathdraw  the  cargo  from  the  jurisdiction  of  the  admiralty  court;  and  that  the 
owner  of  the  vessel  is  presumed  to  be  the  owner  for  the  voyage,  unless  the  char- 
ter-party contains  clear  evidence  of  an  intention  to  make  the  charterer  owner  for 
the  voyage ;  and  that  the  owner  has  a  lien  on  the  cargo  for  the  amount  due  by 
the  charter-party,  unless  by  the  terms  of  the  instrument,  delivery  of  the  cargo  is 
to  precede  payment  of  the  freight,  and  the  owner  is  divested  of  the  possession  of 
the  goods,  without  the  right  to  claim  immediate  payment ;  that  a  stipulation  that 
the  freight  is  to  be  paid  in  five  days  after  the  return  and  discharge  of  the  vessel, 
is  not  a  contract  to  give  credit  so  as  to  displace  the  lien  ;  and  that  the  stipulation 
to  discharge  the  cargo,  is  simply  to  unlade,  and  not  to  deliver  it. 

''  In  Massachusetts,  the  charterer  of  a  vessel  is  declared  to  be  the  owner,  in 
respect  to  responsibility  for  embezzlements  by  the  crew,  in  case  he  navigates  the 
vessel  at  his  own  expense.     Revised  Statutes  of  1835,  part  1.  ch.  32.  sec.  3. 

"^  Mr.  Prescott  refers  to  a  Spanish  law,  or  pragmatic,  as  early  as  the  year 
1500,  prohibiting  all  persons,  whether  natives  or  foreigners,  from  shipping  goods 
in  foreign  bottoms  from  a  port  where  a  Spanish  ship  could  be  obtained.  The 
object  of  the  law,  like  the  English  famous  navigation  act,  was  to  exclude  foreign- 
ers from  the  carrying  trade.  Another  pragmatic,  of  1501,  prohibited  the  sale  of 
vessels  to  foreigners.     Prescott's  Ferdinand  and  Isabella,  vol.  iii.  453. 
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fraud  upon  individuals,  as  well  as  to  advance  die  national 
policy.  The  registry  of  all  vessels  at  the  custom-house, 
and  the  memorandums  of  the  transfers,  add  great  sccuritv 
to  title,  and  bring  the  existing  state  of  our  navigation  and 
marine  under  the  view  of  the  general  government.  By 
these  regulations,  the  title  can  be  effectually  traced  back 
to  its  orifrin." 


*  A  historical  view  of  the  laws  of  England,  with  regard  to  shipping  and  navi- 
gation, is  given,  with  admirable  clearness,  method,  and  accuracy,  by  Mr.  Reeves, 
in  his  "  History  of  the  Law  of  Shipping  and  Navigation"  published  in  1792; 
and  the  policy  of  that  system  he  considers  to  have  been  vindicated  and  trium- 
phantly sustained,  in  the  increase  of  the  English  shipping,  the  extension  of  their 
foreign  navigation  and  trade,  and  the  unrivalled  strength  of  their  navy.  The 
policy  of  the  British  statutes  was  to  create  skilful  and  hardy  seamen,  and  to  con- 
fine the  privileges  of  English  trade,  as  far  as  was  consistent  with  the  extent  of  it, 
to  British  built  shipping.  But  the  quantity  of  British  built  shipping  was  not  at 
first  adequate  to  carry  on  the  whole  trade  of  the  country,  and  it  became  a  secon- 
dary object  to  confer  privileges  on  foreign  built  ships  in  British  ownership.  In 
proportion  as  British  built  shipping  increased,  the  pri\"ileges  conferred  on  foreign 
built  ships  in  British  ownership  were  from  time  to  time  restricted.  The  English 
na%'igation  laws,  prior  to  the  famous  navigation  act  of  the  republican  Parliament 
of  IC.5I,  and  adopted  by  the  statute  of  12  Charles  II.  c.  18,  were  crude  and 
undigested.  They  commenced  with  the  statute  of  5  Richard  II.,  and  in  the  ear- 
lier acts,  the  preference  of  English  ships  and  mariners,  in  English  imports  and 
exports,  was  given  in  simple  and  absolute  terms,  and  they  kept  imjiroving  in 
accuracy  of  description  and  justness  of  policy  down  to  the  time  of  the  registry 
acts.  The  navigation  act  of  Charles  II.  described  what  were  English  built  and 
English  owned  shijis,  and  in  what  cases  a  foreign  built  ship,  ownied  by  an  English 
subject,  should  have  the  pri\-ileges  of  an  English  ship.  The  act  did  not  require 
any  foreign  ships  to  be  registered ;  but  a  foreign  built  ship,  unless  registered, 
was  to  be  treated  as  an  alien  ship,  though  owned  by  a  British  subject.  The 
statute  of  26  George  III.  c.  60,  was  framed  by  the  elder  Lord  Livei-pool,  and  it 
gave  rise  to  the  treatise  of  Mr.  Reeve,  who  dedicated  his  work  to  that  distin- 
guished nobleman.  The  navigation  act  of  Charles  II.  only  required  ships  to  be 
the  property  of  British  subjects ;  but  in  the  progress  of  the  system,  the  qualifi- 
cation of  being  British  b^iilt  was  added.  The  one  encouraged  British  seamen 
and  merchants,  but  the  other  encouraged  also  British  ship-building.  The 
statute  of  26  George  III.  declared  that  the  time  had  come,  when  the  policy  of 
emjiloying  British  built  shipping  exclusively  in  the  commerce  of  that  country, 
ought  to  be  can-ied  to  the  utmost  extent,  and  it  accordingly  enacted,  that  no 
foreign  built  ship,  except  prizes,  nor  any  ship  built  upon  a  foreign  bottom, 
although  British  owned,  should  be  any  longer  entitled  to  any  of  the  pri\dleges  or 
advantages  of  a  British  built  ship,  or  of  a  ship  owned  by  British  subjects.  This 
statute  likewise  introduced  into  the  European  trade  the  necessity  of  a  register, 
■which  had  been  introduced  into  the  plantation  trade  bv  the  statute  of  7  and  8 

Vol.  hi.  21 
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The  acts  of  Congress  of  31st  December,  1792,  and 

ISth  February,  1793,  constitute  the  basis  of  the 

*141      regulations  in  this   *country  for  the  foreign  and 


William  III.  c.  22.  The  g-eneral  principle  established  by  the  act  of  26  George 
III.  was,  that  all  British  ships,  with  some  few  exceptions,  should  be  registered, 
and  a  certificate  of  the  registry  obtained,  in  the  port  to  which  the  ship  belonged. 
All  ships  entitled  and  required  to  be  registered,  were  made  subject  to  forfeiture 
for  attempting  to  proceed  to  sea  without  a  British  register.  All  ships  not  enti- 
tled to  the  privileges  of  British  built  or  British  owned  ships,  and  all  ships  not 
registered,  although  owned  by  British  subjects,  were  to  be  deemed  alien  ships, 
and  liable  to  the  same  penalties  and  forfeitures  as  alien  ships.  British  subjects 
might  still  employ  foreign  ships  in  neutral  trade,  subject  only  to  the  ahen  duties. 
The  statute  further  required,  that  upon  eveiy  alteration  of  the  property,  an  en- 
dorsement was  to  be  made  upon  the  registry,  and  a  memorandum  thereof  entered 
at  the  custom-house ;  and  that  upon  every  transfer,  in  whole  or  in  part,  the  cer- 
tificate of  the  registry  was  to  be  set  out  in  the  bill  of  sale.  The  statute  of  34 
George  III.  c.  68,  was  an  enlargement  of  the  statute  26  George  III.,  and  it  con- 
tained several  provisions  for  granting  new  certificates  upon  a  transfer  of  property, 
and  it  regulated  those  cases  only  in  which  a  title  to  a  certificate  had  been  given, 
and  a  certificate  was  required  to  be  obtained,  and  it  required  all  registered  ves- 
sels to  be  na\dgatod  by  a  British  master,  and  a  crew  of  whom  three-fourths  were 
British.  The  existing  British  regulations  respecting  the  registration  and  enrol- 
ment of  ships,  are  embodied  in  the  act  of  3  and  4  William  IV.  c.  55. 

The  navigation  la\^'s  of  Great  Britain  now  form  a  permanent  and  regular  code, 
and  they  were  involved  in  a  labyrinth  of  statutes,  and  not  easily  rendered  simple 
and  intelhgible  to  practical  men,  until  the  statutes  of  4  George  IV.  c.  44,  6 
George  IV.  c.  109,  110,  7  George  IV.  c.  48,  and  3  and  4  William  IV.  c.  54,  55, 
successively  displacing  each  other,  reduced  all  the  former  provisions,  wth  alte- 
rations and  improvements,  into  one  consolidated  system.  The  registry  acts 
have  peculiar  simplicity  and  legal  precision  for  statute  productions  of  that  kind, 
and  they  are  regarded  by  English  statesmen  and  lawyers  as  highly  honourable  to 
the  talents,  experience,  and  vigilance  of  Lord  Liverpool,  who  established  on 
solid  foundations  the  naval  power  and  commercial  superiority  of  his  country. 
The  code  of  laws  constituting  the  na\'igation  system  of  England,  may  be  consi- 
dered as  embodied  in  the  statutes  of  3  and  4  WiUiam  IV.,  and  which  are  said  to 
owe  much  of  the  merit  of  their  compilation  to  the  industry  and  talents  of  Mr. 
Hume,  of  the  board  of  trade.  As  the  code  preriously  existed,  it  was  well  digested, 
not  only  in  the  history  of  Mr.  Reeves,  to  which  I  have  alluded,  but  by  Lord 
Tcnterden,  in  his  accurate  and  authoritative  "  Treatise  of  the  Laic  relative 
to  Merchant  Ships  and  Seamen  ;"  and  still  more  extensively,  and  veiy  ably,  in 
Holt's  "  System  of  the  Shipping  and  Navigation  Laws  of  Great  Britain." 
That  work  contains  all  the  laws  on  the  subject,  brought  down  to  the  year  1820. 
His  introductory  essay  is  a  clear,  but  brief  synopsis  of  the  history  and  policy  of 
the  navigation  system.  In  the  sixth  and  seventh  chapters  of  the  first  volume  of 
Mr.  Chitty^s  ample  "  Treatise  on  the  Laws  of  Commerce  ajid  Manvfactnres, 
and  Contracts  relating  thereto"  we  have  also  a  condensed  digest  of  the  same 
code  of  navigation  laws. 
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coasting  trade,  and  for  the  fisheries  of  the  United  States  ; 
and  they  correspond  very  closely  with  the  provisions  of 
the  British  statutes  in  the  reign  of  George  III. 

No  vessel  is  to  be  deemed  a  vessel  of  the  United  States, 
or  entitled  to  the  privileges  of  one,  unless  registered,  and 
wholly  owned  and  commanded  by  a  citizen  of  the  United 
States.  The  American  owner,  in  whole  or  in 
part,  ceases  to  retain  *his  privileges  as  such  owner,  *142 
if  he  usually  resides  in  a  foreign  country,  during 
the  continuance  of  such  residence,  unless  he  be  a  consul, 
or  an  agent  for,  and  a  partner  in  some  American  house, 
carrying  on  trade  within  the  United  States.*  The  regis- 
ter is  to  be  made  by  the  collector  of  the  port  to  which 
such  ship  shall  belong,  or  in  vv'hich  it  shall  be,  and  founded 
on  the  oath  of  one  of  the  owners,  stating  the  time  and 
place  where  she  was  built,  or  that  she  was  captured  in 
war  by  a  citizen,  as  prize,  and  lawfully  condemned,  or 
forfeited,  for  a  breach  of  the  laws  of  the  States  ;  and 
stating  the  owners  and  master,  and  that  they  are  citizens, 
and  that  no  subject  of  a  foreign  power  was,  directly  or 
indirectly,  by  way  of  trust,  or  otherwise,  interested  there- 
in. The  master  is,  Hkewise,  in  certain  cases,  to  make 
oath  touching  his  own  citizenship.*^  Previous  to  the 
registry,  a  certificate  of  survey  is  to  be  produced,  and 
security  given,  that  the  certificate  of  such  registry  shall 
be  solely  used  for  the  ship,  and  shall  not  be  sold,  lent,  or 
otherwise  disposed  of  If  the  vessel,  or  any  interest 
therein,  be  sold  to  any  foreigner,  and  the  vessel  be  within 
the  United  States,  the  certificate  of  the  registry  shall, 
within  seven  days  after  the  sale,  be  delivered  up  to  the 
collector  of  the  district,  in  order  to  be  cancelled  ;  and  if 
the  sale  be  made  when  the  vessel  is  abroad,  or  at  sea. 


a  Act  of  Cojigress,  31st  December,  1792,  sec.  1,  2. 
b  Ibid.  sec.  3,  4.  11. 
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the  certificate  is  to  be  delivered  up  wiihin  eight  days 
after  the  master's  arrival  within  the  United  States  f  and 
if  the  transfer  of  a  registered  vessel  be  made  to  a  foreigner 
in  a  foreign  port,  for  the  purpose  of  evading  the  revenue 
laws  of  tlie  foreign  country,  it  works  a  forfeiture  of  the 
vessel,  unless  the  transfer  be  made  known  within  eight 
days  after  the  return  of  the  vessel  to  a  port  in  the  United 
States,  by  a  delivery  of  the  certificate  of  registry  to  the 
collector  of  the  port.''  So,  if  a  registered  ship  be 
*143  sold,  in  whole  or  in  part,  *while  abroad,  to  a  citi- 
zen of  the  United  States,  the  vessel,  on  her  first 
arrival  in  the  United  States  thereafter,  shall  be  entitled  to 
all  the  privileges  of  a  ship  of  the  United  States,  provided 
a  new  certificate  of  registr}'-  be  obtained  within  three  days 
after  the  master  makes  his  final  report  upon  her  first  arri- 
val.*^ If  the  vessel  be  built  within  the  United  States,  the 
ship-carpenter's  certificate  is  requisite  to  obtain  the  regis- 
ter ;  and  when  the  ship  is  duly  registered,  the  collector 
of  the  port  shall  grant  an  abstract,  or  certificate  of  such 
registry.*^  There  are  several  minute  regulations  respect- 
ing the  change  of  the  certificate,  and  the  granting  of  a 
new  register,  which  need  not  here  be  detailed  f  but  when 
a  vessel,  duly  registered,  shall  be  sold  or  transferred,  in 
whole  or  in  part,  to  a  citizen  of  the  United  States,  or  shall 
be  altered  in  form  or  burthen,  she  must  be  registered 
anew,  and  her  former  certificate  of  registry  delivered  up, 
otherwise  she  will  cease  to  be  deemed  a  vessel  of  the 
United  States,  or  entitled  to  any  of  the  privileges  of  one. 
In  every  case  of  sale  or  transfer,  there  must  be  some  in- 
strument of  writing,  in  the  nature  of  a  biU  of  sale,  which 


*  Act  of  Congress,  31st  December,  1792,  sec.  6,  7. 
b  Ibid.  sec.  7.  16.     The  Margaret,  9  Wheat.  421. 
<:  Act  of  the  United  States,  March  2d,  1803,  sec.  3. 
"i  Laic  of  the  United  States,  31st  December,  1792,  sec.  9. 
^  Ibid.  sec.  12,  13. 
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shall  recite  at  length  the  certificate  of  registry,  and  with- 
out it  the  vessel  is  incapable  of  being  registered  anew.^ 
Upon  every  change  of  master,  the  owner  must  report 
such  change  to  the  collector,  and  have  a  memorandum  of 
such  change  endorsed  upon  the  certificate  of  rcgistiy ;  and 
if  any  ship  so  registered  be  sold,  in  whole  or  in  part,  by 
way  of  trust,  or  otherwise,  to  a  foreigner,  and  the  sale  be 
not  made  known  as  above  directed,  the  whole,  or  at  least 
the  share  owned  by  the  citizen  who  sells,  becomes  for- 
feited.'' 

Vessels  enrolled  and  licensed,  or  licensed  only, 
if  under  *tvventy  tons,  are  entitled  to  the  privileges  *144 
of  vessels  emploj-ed  in  the  coasting  trade  or  fish- 
eries/ Vessels,  to  be  enrolled,  must  possess  the  same 
qualifications ;  and  the  same  requisites,  in  all  respects, 
must  be  comphed  with,  as  are  made  necessary  for  the 
registry  of  ships  and  vessels ;  and  the  same  duties  are 
required  in  relation  to  such  enrolments ;  and  the  ships 
enrolled,  with  the  master  and  owner,  are  subject  to  the 
same  regulations  as  are  in  those  respects  provided  for 
registered  vessels.''  Any  vessel  may  be  enrolled  and 
licensed,  that  may  be  registered,  upon  the  registry  being 
given  up  ;  and  any  vessel  that  may  be  enrolled  may  be 
registered,  upon  the  enrolment  and  license  being  given 
up.''  In  order  to  obtain  a  license  for  carrying  on  the 
coasting  trade,  or  fisheries,  the  owner,  or  ship's  husband, 
and  master,  must  give  security  to  the  United  States,  that 
the  vessel  be  not  employed  in  any  trade  whereby  the 
revenue  of  the  United  States  may  be  defrauded  ;  and 
the  master  must  make  oath  that  he  is  a  citizen,  and  that 


*  Law  of  the  United  States,  31st  December,  1792,  sec.  14. 

^'  Ibid.  sec.  15,  16. 

<■  Act  of  Congress,  February  18th,  1793,  sec.  1. 

^  Ibid.  sec.  2. 

^  Ibid.  sec.  3. 


144  OF  PERSONAL  PROPERTY.  [Part  V. 

the  license  shall  not  be  used  for  any  other  vessel,  or  any- 
other  employment ;  and  if  the  vessel  he  less  than  twenty  tons 
burthen,  that  she  is  wholly  the  jjrojierty  of  a  citizen  of  the  United 
States.  The  collector  of  the  district  thereupon  grants  a 
license  for  carrying  on  the  coasting  trade,  or  fishery.* 
Vessels  engaged  in  such  a  trade  or  business,  without 
being  enrolled  and  licensed,  or  licensed  only,  as  the  case 
may  be,  shall  pay  alien  duties,  if  in  ballast,  or  laden  with 
goods  the  growth  or  manufacture  of  the  United  States, 
and  shall  be  forfeited  if  laden  with  any  articles  of  foreign 
growth  or  manufacture,  or  distilled  spirits.^  If  any  vessel 
enrolled  or  licensed,  proceed  on  a  foreign  voyage,  without 

first  surrendering  up  her  enrolment  and  license, 
*145      and  being  duly  registered,  *she  shall,  with  her 

cargo  imported  into  the  United  States,  be  subject 
to  forfeiture."  The  other  general  provisions  relative  to 
the  rights  and  duties  appertaining  to  the  coasting  trade 
and  the  fisheries,  need  not  here  be  enumerated,  as  my 
object  is  to  consider  the  subject  merely  in  reference  to  the 
documentary  title  to  American  vessels. 

It  is  further  provided,  by  the  act  of  March  2, 1797,  that 
whenever  any  vessel  is  transferred  by  process  of  law,  and 
the  register,  certificate  of  enrolment,  or  license,  is  retained 
by  the  former  owner,  a  new  one  may  be  obtained  upon 
the  usual  terms,  without  the  return  of  the  outstanding 
paper.  Vessels  captured  and  condemned  by  a  foreign 
power  are  to  be  considered  as  foreign  vessels,  and  not 
entitled  to  a  new  register,  even  though  they  should  after- 
wards become  American  property,  unless  the  former 
owner  regain  his  title,  by  purchase  or  otherwise.*^  Every 
registered  or  unregistered  vessel,  owned  by  a  citizen  of 


a  Act  of  Co7igrcss,  February  18th,  1793,  sec.  4. 

*"  Ibid.  sec.  6. 

•^  Ibid.  sec.  6. 

^  Act  of  Congress,  June  27,  1797. 
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the  United  States,  and  going  to  a  foreign  country,  and,  if 
an  unregistered  vessel,  sailing  with  a  sea-letter,  is  entitled 
to  a  passport,  to  be  furnished  by  the  collector  of  the  dis.- 
trict.*  But  no  sea-letter,  certifying  any  vessel  to  be  the 
property  of  a  citizen  of  the  United  States,  can  be  issued, 
except  to  ships  duly  registered,  or  enrolled  and  licensed, 
or  to  vessels  wholly  owned  by  citizens  of  the  United 
States,  and  furnished  with,  or  entitled  to  sea-letters,  or 
other  custom-house  documents.'* 

The  Enghsh  registry  acts  of  26  Geo.  III.,  and  34  Geo. 
III.  c.  68,  required  the  certificate  of  the  registry  to  be 
truly  recited  at  length  in  every  bill  of  sale  of  a  British 
ship  to  a  British  subject ;  otherwise  such  bill  of  sale  was 
declared  to  be  utterly  null  and  void  to  all  intents  and 
purposes  ;  and  this  was  held  to  be  necessary,  even  though 
the  ship  was  at  sea  at  the  time,  and  the  vendee 
took  *the  grand  bill  of  sale,  and  possession  of  the  *146 
ship,  immediately  on  her  arrival  in  port.'^  The 
laws  of  the  United  States  do  not  go  to  that  rigorous  ex- 
tent ;  and  the  only  consequence  of  a  transfer,  without  a 
writing  containing  a  recital  at  lengdi  of  the  certificate  of 
registry,  is,  that  the  vessel  cannot  be  registered  anew, 
and  she  loses  her  privileges  as  an  American  vessel,  and 
becomes  subject  to  the  disabilities  incident  to  vessels  not 
registered,  enrolled,  or  licensed,  as  the  statute  prescribes. 
But  where  an  American  registered  vessel  was  in  part 
sold,  by  parol,  while  at  sea,  to  an  American  citizen,  and 
again  resold,  by  parol,  to  her  original  owner,  on  her  return 
into  port,  and  before  entry,  that  transaction  was  held  not 
to  deprive  the  vessel  of  her  American  privileges,  or  sub- 
ject her  to  foreign  duties,  for,  in  that  case,  no  new  regis- 


"  Acts  of  Congress,  June  1,  1796,  and  March  2,  1803. 

*>  Act  of  Congress,  March  26,  1810. 

<=  RoUeston  V.  Hibbert,  3  Term  Rep.  406. 


146  OF  TERSONAL  PROPERTY.  [Part  V. 

ter  was  requisite.     It  would  have  been,  except  in  date,  a 
duplicate  of  the  old  one,  and  perfectly  useless.^ 

If  a  ship  be  owned  by  American  citizens,  and  be  not 
documented  according  to  the  provisions  of  the  registry 
acts,  it  is  not  liable  to  any  forfeitures  or  disabilities  which 
are  not  specially  prescribed.  The  want  of  a  register  is 
not  a  ground  of  forfeiture,  but  the  cause  only  of  loss  of 
American  privileges.^  Every  vessel,  wherever  built,  and 
owned  by  an  American  citizen,  is  entitled  to  a  custom- 
house document  for  protection,  termed  a  passport,  under 
the  act  of  June  1,  1796  ;  for  it  applies  to  "  every  ship  or 
vessel  of  the  United  States,  going  to  any  foreign  country." 
As  our  registry  acts  do  not  declare  void  the  sale  or  trans- 
fer, and  every  contract  or  agreement  for  transfer  of  pro- 
perty in  any  ship,  without  an  instrument  in  writing,  re- 
citing at  large  the  certificate  of  registry  ;  and  as  they 
have  not  prescribed  any  precise  form  of  endorsement  on 

the  certificate  of  registry,  and  rendered  it  indis- 
*147     pensable  in  every  *sale,  as  was  the  case  under  the 

British  statutes  of  26  Geo.  III.  c.  60,  and  34  Geo. 
III.  c.  68,  we  are  happily  relieved  from  many  embar- 
rassing questions  which  have  arisen  in  the  English  courts 
relative  to  thasale  and  mortgage  of  shij^s. 

There  has  been  great  difficulty,  and  some  alternation 
of  opinion,  in  the  English  courts,  in  the  endeavour  to  re- 
concile the  strict  and  positive  provisions  of  the  statute 
with  the  principles  of  equity,  and  the  good  faith  and  in- 
tention of  the  contracting  parties.*^     It  has  even  been  a 


"  The  United  States  v.  Willings  and  Francis,  4  Cranch's  Rep.  48. 

^  Hatch  w.  Smith,  5  Masa.  Rep.  42.  PhiHps  v.  Ledley,  1  Wash.  Cir.  Rep. 
226.  Willing  v.  United  States,  ibid.  125.  The  register  is  the  only  document 
which  need  be  on  board  in  time  of  peace,  in  compliance  with  a  warranty  of  na- 
tional character.     Catlett  v.  Pacific  Ins.  Co.  1  Payne,  594. 

•=  The  cases  of  Rolleston  v.  Hibbert,  3  Term  Rep.  406.  Camden  i».  Ander- 
-son,  5  ibid.  709.  Westerdell  v.  Dale,  7  ibid.  306.  Moss  v.  Charnock,  2 
Easfs  Rep.  399.  Heath  v.  Hubbard,  4  Easfs  Rep.  110.  Moss  v.  Mills,  6 
ibid.   144.     Hayton  v.  .Jackson,  8  ibid.  511.     Hibbert   v.  Rolleston,  3  Bro. 
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question  of  much  discussion,  whether  the  statutes  of  26 
and  34  Geo.  III.  had  not  destroyed  the  common  law  right 
of  conveying  a  ship,  by  way  of  mortgage,  hke  other  per- 
sonal property  ;  and  whether  the  mortgagee  had  not  a 
complete  title,  beyond  the  power  of  redemption,  after  the 
transfer  of  the  legal  title,  according  to  the  prescribed 
form  of  the  endorsement  on  the  certificate  of  re- 
gistry. *The  language,  in  many  of  the  cases,*  *14S 
was  in  favour  of  the  conclusion,  that  there  could 
be  no  equitable  ownership  of  a  ship  distinct  from  the  legal 
title,  and  that  upon  a  transfer  under  the  forms  of  the 
registry  acts,  the  ship  becomes  the  absolute  property  of 
the  intended  mortgagee,  and  that  the  terms  and  the 
poHcy  of  the  registry  acts  were  incompatible  with  the  ex- 
istence of  any  equity  of  redemption.  But  these  opinions, 
or  dicta,  have  been  met  by  a  series  of  adjudications, 
which  assume  the  law  to   be  otherwise,  and  that  the 


Rep.  571,  and  the  opinions  of  Wood,  B.  and  Heath,  J.,  in  Hubbard  v.  John- 
stone, 3  Taunt.  Rep.  177,  and  of  Lord  Eldon,  in  Ex  parte  Yallop,  15  Vesey's 
Rep.  60,  and  Ex  parte  Houo-hton,  17  Vesei/s  Rep.  251,  and  of  Sir  WiUiam 
Grant,  in  11  Vesey^sRep.  642,  may  be  selected  as  samples  of  the  strictness 
with  which  the  statutes  are  construed,  and  of  the  defeat  oi  bona  fide  transfers  of 
vessels,  by  failure  to  comply  wath  the  literal  terms  of  the  statutes.  The  cases 
of  Rolleston  v.  Smith,  4  Term  Rep.  161,  Capadose  v.  Codner,  1  Bos.  Sf  Pull, 
48.3,  Ratchford  v.  Meadows,  3  Esp.  N.  P.  Rep,.  69,  Bloxham  v.  Hubbard, 
5  East's  Rep.  407,  Kerrison  v.  Cole,  3  East's  Rep.  231,  Robinson  v.  Mac- 
donnell,  5  Maule  Sf  Selw.  228,  Curtis  v.  Perry,  6  Vesey's  Rep.  739,  Mestaer 
V.  Gillespie,  11  Vesey's  Rep.  621.  637,  may  be  selected,  on  the  other  hand,  as 
containing  evidence  of  the  influence  of  equity  upon  the  severity  of  those  pro- 
visions. But  the  new  British  registry  act,  of  6  Geo.  IV.  c.  110.  sec.  31,  and, 
again,  the  further  amended  and  substituted  statute  of  3  and  4  William  IV.  c.  55, 
mitigated  the  strictness  of  the  former  provision.  It  required  the  bill  of  sale,  or 
other  instrument  of  writing  of  the  sale  of  a  ship  after  registry,  to  contain  a  re- 
cital of  the  certificate  of  registry,  or  the  principal  contents  thereof,  to  render  the 
transfer  valid ;  but  with  a  proviso,  that  no  bill  of  sale  should  be  deemed  void  by 
reason  of  any  error  in  such  recital,  or  by  the  recital  of  any  former  certificate  of 
registry,  instead  of  the  existing  certificate. 

*  Lord  Eldon  scattered  ambigv.as  voces  to  that  effect  in  Curtis  v.  Perry,  6 
Vesey's  Rep.  739.  Campbell  v.  Stein,  6  Doio's  P.  C.  116.  Ex  parte  Yallop, 
15  Vesey's  Rep.  60.  Ex  parte  Houghton,  17  Vesey's  Rep.  251.  Dixon  v. 
Ewart,  3  Merivale's  Rep,  333. 

Vol.  ni.  22 
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registry  acts  related  only  to  transactions  between  vendor 
and  vendee,  and  to  cases  of  real  ownership  ;  and  that  an 
equitable  interest  in  a  ship  might  exist  by  operation  of 
law,  and  by  the  contract  of  the  parties,  distinct  from  the 
legal  estate  ;  and  that  notwithstanding  the  positive  and 
absolute  terms  of  the  endorsement  upon  the  certificate  of 
register,  a  mortgage  of  a  ship  is  good  and  valid,  according 
to  the  law  as  it  existed  before  the  registry  acts,  provided 
the  requisites  of  the  statutes  be  complied  with."  The 
opinion  of  Sir  Thomas  Plumer,  in  Thomj)son  v.  Smith,^ 
contained  a  veiy  clear  and  masterly  vindication  of  the 
validity  of  the  mortgage  of  a  ship  consistently  with  the 
preservation  of  the  forms  of  the  registry  acts.  He  effec- 
tually put  to  flight  the  alarming  proposition,  that  since 
the  registry  acts  there  could  be  no  valid  mortgage  of  a 
ship  ;  and  he  insisted,  that  the  defeasance  annexed  to  the 
bill  of  sale  ought  to  be  fully  endorsed  as  part  of  the  in- 
strument on  the  certificate  of  registry,  if  the  ship  be  mort- 
gaged in  port ;  or,  if  mortgaged  while  at  sea,  a  copy  of 

the  whole  transmitted  to  the  custom-house ;  and 
*149     that  though  the  defeasance  should  not  be  noticed  *in 

any  of  the  forms  adhered  to  at  the  oflfice  of  the 
customs,  and  the  instrument  should  be  registered  as  an 
absolute  bill  of  sale,  the  mortgagor's  right  of  redemption 
would  not  suffer  by  the  omission.  But  as  no  such  ques- 
tions can  possibly  arise  under  the  registry  acts  of  Con- 
gress, these  discussions  in  the  English  courts  are  noticed 
only  as  a  curious  branch  of  the  history  of  the  Enghsh 
jurisprudence  on  this  subject.*^ 


*  Mair  v.  Glennie,  4  Maule  4*  Selw.  240.  Robinson  v.  Macdonnell,  5  ibid. 
228.  Hay  v.  Fairbairn,  2  Barnw.  ^  Aid.  193.  Monkhouse  v.  Hay,  2  Brod. 
4-  Bing.  114. 

•>  1  Madd.  Ch.  Rep.  395. 

'^  In  1823,  Mr.  TroUope  published,  at  London,  a  distinct  treatise,  for  the 
very  purpose  of  vindicating  the  validity  of  mortgages  of  ships.  It  was  entitled 
A  Treatise  on  the  Mortgage  of  Ships,  as  affected  by  the  Registry  Acts;  and 
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The  registry  is  not  a  document  required  by  the  law  of 
nations   as   expressive   of  a   ship's  national  character.* 
The  registry  acts  are  to  be  considered  as  forms  of  local 
or  municipal  institution,   for  purposes  of  public  policy. 
Th^y  are  imperative  only  upon  the  voluntary  transfer  of 
parties,  and  do  not  apply  to  transfers  by  act  or  operation 
of  law.**     They  are  said  to  be  peculiar  to  England,  and 
to  the  United   States,  whose  maritime    and   navigation 
system  is  formed  upon  the  model  of  that  of  Great 
Britain.     But  by  various  French  ordinances,  *be-     *150 
tween  16S1  and  the  era  of  the  new  code,  it  was 
requisite  that  all  vessels,  in  order  to  be  entitled  to  the 
privileges  of  French  vessels,  should  be  built  in  France, 
under  some  necessary  exceptions,  and  should  be  owned 
exclusively  by  Frenchmen,  and  foreigners  were  prohi- 
bited from  navigating  under   the   French   flag ;    and    a 
Frenchman  forfeited  his  privileges  as  such  owner,  by 
marrying  a  foreign  wife,   or  residing   aboad,   unless  in 
connexion  with  a  French  house.'^     The  register  is  not 
of  itself,  evidence  of  property,  unless  it  be  confirmed  by 


it  contains  a  view  all  the  discussions  on  the  question.  The  same  doctrine  is 
maintained  in  Mr.  Patch's  late  Practical  Treatise  on  the  Law  of  Mortgages, 
p.  34.  Mr.  Holt,  in  a  note  to  his  Reports  of  Cases  at  Nisi  Pi-itis,  vol.  i.  603, 
fell  into  the  current  error,  that  upon  a  contract  of  mortgage,  in  respect  to  a 
British  registered  ship,  there  was  no  equity  of  redemption,  and  that  the  ship 
became  absolutely  the  property  of  the  mortgagee,  without  any  relief  to  be 
afforded  at  law,  or  in  equity ;  but  subsequently,  in  his  elaborate  treatise  on 
shipping,  he  adopts  the  doctrine  in  Thompson  v.  Smith,  as  being  in  conformity 
with  the  letter  and  spirit  of  the  registry  acts.  Holt  on  Shipping,  vol.  i.  306 — 
312.  The  statute  of  6  George  IV.  c.  110,  removed  the  difficulties  which  at- 
tended the  doctrine  of  mortgages  under  the  former  statutes,  by  declaring  that 
the  transfer  of  ships  by  way  of  mortgage,  or  by  assignment  in  trust  for  payment 
of  debts,  duly  registered,  shall  be  valid,  and  pass  the  interest  according  to  the 
purposes  of  the  transfer.  The  act  of  3  and  4  William  IV.  c.  55,  which  was  a 
substitute  for  the  former,  has  a  similar  provision. 

■  Le  Cheminant  v.  Pearson,  4  Taunt.  Rep.  367. 

*>  6  Veseifs  Rep.  73,9.  15  ibid.  68.  Bloxham  v.  Hubbard,  5  East's  Rep. 
407. 

<=  Pardessus,  Cours  de  Droit  Com.  torn.  iii.  11,  12.  Boulay  Paly,  torn.  i. 
257—260. 
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some  auxiliary  circumstance  to  show  that  it  was  made 
by  the  authority  or  assent  of  the  person  named  in  it,  and 
who  is  sought  to  be  charged  as  owner.  Without  proof 
to  connect  the  party  with  the  register  as  being  his  di- 
rect or  adopted  act,  the  register  has  been  held  not  to  be 
even  prima  facie  evidence  to  charge  a  person  as  owner  ; 
and  even  then  it  is  not  conclusive  evidence  of  ownership,* 
The  cases  of  The  MohawJc  Insurance  Company  v.  Eclford, 
decided  in  the  New- York  Court  of  Common  Pleas  in 
1828,  and  of  Ring  v.  FranJclin,  in  the  Superior  Court  of 
that  city  in  1829,''  went  upon  the  same  ground,  that  the 
register,  standing  in  the  name  of  a  person,  did  not  deter- 
mine the  ownership  of  the  vessel,  though  it  might,  per- 
haps, be  presumptive  evidence,  in  the  first  instance. 
An  equitable  title  in  one  person  might  legally  exist,  con- 
sistently with  the  documentary  title  at  the  custom-house 
in  another.'' 


»  Tinkler  v.  Walpole,  14  East's  Rep.  226.  M'lver  v.  Humble,  16  ihid.  169. 
Fraser  v.  Hopkins,  2  Taunt.  Rep.  5.  Sharp  v.  United  Insurance  Company, 
14  Johns.  Rep.  201.  Colson  v.  Bonzey,  6  Greenleaf,  474.  Bas  v.  Steele,  3 
Wash.  Cir.  Rep.  381.  The  interest  tliat  appears  upon  the  registry  is  held  to 
estop  the  owner  from  setting  up  a  claim  to  any  other  interest ;  but  if  he  deals 
as  owner  of  a  larger  share,  he  is  liable  to  others  in  that  proportion.  This  is 
the  English  rule  upon  the  policy  of  the  registry  acts.  Ex  parte  Yallop,  15 
Vesey,  60. 

>>  2  HalVs  Rep.  1. 

*  By  the  French  law,  a  verbal  sale  of  a  ship  may  do  as  between  the  parties, 
but  not  as  respects  the  claims  of  third  persons.  It  has  been,  at  all  times,  the 
policy  of  their  law,  to  require  the  written  evidence  of  a  sale.  Formerly,  every 
sale  was  required  to  be  attested  before  a  notary,  but  now  a  private  instrument 
is  sufficient.  But  the  law  of  France  places  very  material  checks  upon  the 
transfer  of  ships  ;  for,  in  order  to  bar  the  rights  and  claims  of  third  persons,  it  is 
requisite  that  the  vessel  make  one  voyage  at  sea  at  the  risk  of  the  purchaser, 
and  without  opposition  from  the  creditors  of  the  vendor  ;  otherwise  their  claims 
are  preferred  to  the  title  of  the  purchaser.  If  the  vessel  be  sold  while  on  a 
voyage,  that  voyage  is  not  computed,  and  it  requires  a  new  voyage  subsequent  to 
such  sale,  to  bar  the  rights  of  privileged  creditors.  This  privilege,  under  the 
French  ordinance  of  1681,  applied  to  creditors  of  every  description  existing  at 
the  time  of  the  sale  ;  but  under  the  new  code  of  commerce,  it  would  rather 
seem  to  be  confined  to  the  specified  class  of  privileged  creditors.  Ord.  b.  2. 
tit.  10.     Des  Navires,  art.  2,  3,  and  Valin's  Com.  ibid.  torn.  i.  602.     Code  de 
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(4.)    Of  ixirt  oioncrs. 

The  several  part  owners  of  a  ship  are  not  part- 
ners but  tenants  in  common.^  Each  has  his  distinct, 
though  undivided  interest ;  and  when  one  of  them  is  ap- 
pointed to  manage  the  concerns  of  the  ship  for  the  com- 
mon benefit,  he  is  termed  the  ship's  husband.  Vahn 
strongly  recommends  the  utihty  of  these  associations  of 
part  owners,  in  the  business  of  navigation  and  maritime 
enterprises,  in  order  to  unite  the  wisdom  of  joint  counsels, 
as  well  as  to  divide  the  risks  and  losses  incident  to  a  very 
extended  maritime  commerce,  which  is  exposed  to  so 
many  hazards  and  revolutions  :  tua  omnia  uni  nunquam 
navi  credito}'  The  marine  law  of  England,  respecting 
part  owners  of  vessels,  is  distinguished  for  the  wisdom 
and  equity  of  its  provisions,  and  it  has  an  undoubted  pre- 
eminence over  the  common  law  doctrine  concerning  a  te- 
nancy in  common  in  chattels.  If  there  be  no  certain  agree- 
ment among  themselves,  respecting  the  employment  of  the 
ship,  the  Court  of  Admiralty,  under  its  long  established 
and  salutary  jurisdiction,  authorizes  a  majority  in  value 
of  the  part  owners,  to  employ  the  ship  upon  any  probable 
adventure,  and,  at  the  same  time,  takes  care  to  secure  the 
interest  of  the  dissenting  minority.  The  admiralty 
practice  is  dictated  by  the  plain  *reason  that  "ships  *152 
were  made  to  plough  the  ocean,  and  not  to  rot  by 
the  wall."'^  Ownership  in  a  ship  is,  ordinarily,  not  like 
the  case  of  joint  concern,  or  partnership  ;  nor  does  the 


Com.  art.  193,  194.  196.  Boulay  Paty,  Cours  de  Droit  Com.  tom.  i.  168. 
170. 

»  Ex  parte  Young,  2  Vcs.  ^  Bea.  242.  2  Rose,  78.  note.  Ex  parte  Han- 
son, 2  Rosf^s  Caset  in  Bankruptcy,  76.  Ex  parte  Gibson,  1  Montagu  on  Part- 
nership, 102.  note.  Nicoll  v.  Mumford,  4  Johns.  Ch.  Rep.  526.  See,  also, 
supra,  p.  39,  40.  jll 

^    Valines  Com.  tom.  i.  534. 

"^  In  the  same  way  the  fir  tree,  though  originally  rooted  in  the  mountain  soil, 
was,  according  to  the  beautiful  prosopopoeia  of  the  poet,  destined  to  witness  the 
perils  of  the  deep — casus  abies  visura  marines. 
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English  law,  like  some  of  the  ordinances  of  other  coun- 
tries, give  power  to  the  majority  in  value  to  control,  in 
their  discretion,  the  whole  concern.  The  Court  of  Ad- 
miralty takes  a  stipulation  from  the  majority,  in  a  sum 
equal  to  the  value  of  the  shares  of  the  minority,  either  to 
bring  back  and  restore  the  ship,  or  pay  the  minority  the 
value  of  their  shares.  In  that  case,  the  ship  sails  wholly 
at  the  charge  and  risk,  and  for  the  benefit  of  the  majority. 
This  security  the  minority  obtain  upon  a  warrant  issued 
upon  their  apphcation  to  arrest  the  ship.  This  is  the  only 
safe  proceeding  to  the  minority  ;  for  if  the  ship  be  sent  to 
sea  by  the  majority  without  this  security,  and  she  be  lost 
without  any  tortious  act  in  the  majority,  the  minority  have 
no  remedy  in  law  or  equity.  If  the  minority  have  pos- 
session of  the  ship,  and  refuse  to  employ  her,  the  majority, 
on  a  similar  warrant,  may  obtain  possession,  and  send 
the  ship  to  sea,  on  giving  the  like  security.  The  juris- 
diction of  the  admiralty  extends  to  the  taking  a  vessel 
from  a  wrong  doer,  and  dehvering  her  over  to  the  rightful 
owner  ;  and  this  is  a  most  useful  part  of  the  jurisdiction 
of  the  court,  and  one  recognised  in  the  courts  of  law." 
The  Court  of  Chancery  exercises  this  sort  of  equitable 
jurisdiction  in  cases  where  the  admiralty  cannot,  as 
where  the  shares  are  not  ascertained.^ 

If  the  part  owners  be  equally  divided  in  opinion 

*153      in  respect  *to  the  employment  of  the  ship,  either 

party  may  obtain  the  like  security  from  the  other 

seeking  to  employ  her.*=     It  is  said,  that  the  Court  of  Ad- 

»  Graves  v.  Sawcer,  T.  Raym.  Rep.  15.  Strelly  v.  Winson,  1  Vern.  Rep. 
297.  Anon.  2  Ch.  Cas.  36.  Ouston  v..  Hebden,  1  Wih.  Rep.  101.  Abbott 
on  Shipping,  part  1.  c.  3.  The  Sisters,  4  Rob.  275.  The  New  Draper,  ibid. 
287.  The  Experiment,  2  Dodson,  38.  The  Margaret,  2  Hag.  Adm.  Rep. 
276,  277.  In  the  matter  of  Blanshard,  2  Barnw.  Sf  Cress.  244.  In  Willings 
V.  Blight,  2  Peters^  Adm.  Rep.  288,  the  general  jurisdiction  of  the  admiralty, 
as  stated,  seemed  to  have  been  assumed.  See,  also.  The  Apollo,  1  Hag.  Adm. 
Rep.  306. 

•>  Hally  V.  Goodson,  2  Merivale's  Rep.  77. 

«  Abbott  on  Shipping,  ub.  sup.  sec.  6. 
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miralty  has  no  jurisdiction  to  compel  an  obstinate  part 
owner  to  sell  his  share  f  and  yet  it  was  considered,  in 
the  District  Court  of  Pennsylvania,  as  still  an  unsettled 
point,  whether  the  court  might  not  compel  a  sale  of  the 
shares  of  the  minority  who  unreasonably  refused  to  act.'' 
If  a  part  owner  sells,  he  can  only  sell  his  undivided 
right.  The  interest  of  part  owners  is  so  far  distinct,  that 
one  of  them  cannot  dispose  of  the  share  of  another  ;  and 
this  may  be  considered  as  a  settled  principle.*^  The 
language  in  the  Court  of  Errors  of  New  York,  in  the  case 
which  has  been  already  mentioned,  does  not  lead 
to  an  opposite  conclusion.*^     That  *case  only  ad-     *154 


a  Ouston  V.  Hebden,  1  Wils.  101.  In  the  case  of  The  Apollo,  1  Ha^.  306, 
Lord  Stowell  \-indicated  the  legality  of  the  initiatory  measure  of  arresting  a  ship, 
on  the  application  of  a  part  owner,  who  dissents  from  her  intended  employment, 
and  compelling  security  for  the  safe  return  of  the  vessel,  or  for  the  estimated 
value  of  his  share.  And  while  he  was  extremely  cautious  of  enlarging  his  juris- 
diction on  this  subject,  he  decreed  immediate  payment  of  the  entire  amount  of 
the  stipulated  sum,  upon  the  loss  of  the  ship.  The  jurisdiction  of  the  admiralty 
in  case  of  part  owners,  having  unequal  interests  and  shares,  never  has  been  ap- 
plied to  direct  a  sale,  upon  any  dispute  between  them  as  to  the  na\ngation  of  the 
ship  engaged  in  maritime  voyages.  The  majority'  of  the  owners  have  a  right  to 
employ  the  ship  on  giving  the  requisite  stipulation  in  favour  of  the  minority,  if 
they  require  it.  So  the  minority  may  employ  the  ship  in  like  manner,  if  the  ma- 
jority decline  to  employ  her.     Steamboat  Orleans  tJ.  Phoebus,   11   Peters,  17 b. 

*>  Willings  V.  Blight,  wJ  sup.  A  sale  was  decreed  upon  the  petition  of  one 
part  owner  of  a  vessel  against  another,  in  the  District  Court  of  South  Carolina. 
Skrine  v.  The  Sloop  Hope,  5ees'  Adm.  Rep.  2.  The  remedy  for  the  dissent- 
ing owners,  in  Scotland,  is  to  compel  a  sale,  or  that  the  other  owners  shall  give 
or  take  at  a  price  put.  Mr.  Bell  intimates,  that  the  English  method  is  less  harsh 
and  perilous.     Bell's  Commentaries  on  the  Laws  of  Scoilafid,  vol.  i.  503. 

•=  It  was  so  declared  by  Mr.  Abbott,  in  his  elementary  work  on  Shipping,  p. 
4  ;  and  Lord  Ch.  J.  Dallas  obsen.-ed,  in  8  Taunt.  Rep.  774,  that  one  part  owner 
of  a  ship  could  not  bind  the  rest,  as  in  partnership  cases. 

<'  See  ante,  p.  40.  The  ordinance  of  Rotterdam,  of  1721,  gave  the  o\\-ners  of 
above  half  the  ship  the  power  to  sell  the  same  for  the  general  account,  as  well 
as  to  freight  her  and  outfit  her  at  the  common  expense,  and  against  the  consent 
of  the  minority.  (Art.  171,  172.  2  Magens  on  Insurance,  108.)  On  the  other 
hand,  the  French  ordinance  of  1681,  prohibited  one  part  owner  of  a  ship  from 
forcing  his  companions  to  a  sale,  except  in  case  of  equality  of  opinions  upon  the 
undertaking  of  a  voyage,  and  limited  the  powers  of  the  majority  to  matters 
strictly  connected  with  the  ordinary  employment  of  the  vessel.  Liv.  2.  tit.  8. 
Dcs  Proprietaires,  art.  6.      Valin,  ibid.    Pardessus,  Droit  Com.  torn.  iii.  47. 
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mitted,  that  a  ship  might  be  held,  not  only  by  part 
owners  as  tenants  in  common,  but  in  partnership,  by  part- 
ners, as  any  other  chattel.  And  though  a  part  owner  can 
sell  only  his  share,  yet  one  partner  can  dispose  of  the  entire 
subject ;  and  the  case  of  vessels  does  not  form  an  excep- 
tion, when  they  are  owned  by  a  partnership,  in  the  com- 
mercial sense,  and  so  it  has  frequently  been  held.* 

The  cases  recognise  the  clear  and  settled  distinction 
between  part  owners  and  partners.  Part  ownership  is 
but  a  tenancy  in  common,  and  a  person  who  has  only  a 
part  interest  in  a  ship,  is  generally  a  part  owner,  and  not 
a  joint  tenant  or  partner.  As  part  owner  he  has  only  a 
disposing  power  over  his  own  interest  in  the  ship,  and 
he  can  convey  no  greater  title.  But  there  may  be  a 
partnership,  as  well  as  a  co-tenancy,  in  a  vessel ;  and, 
in  that  case,  one  part  owner,  in  the  character  of 
*155  *partner,  may  sell  the  whole  vessel ;  and  he  has 
such  an  implied  authority  over  the  whole  partner- 
ship effects,  as  we  have  already  seen.     The  vendee,  in 


Valin  vindicates  this  interdiction  as  conducive  to  the  benefit  of  trade,  thoug;h  he 
admits  it  has  its  inconveniences,  and  that  such  is  the  destiny  of  all  human  laws. 
*  Wright  V.  Hunter,  1  East's  Rep.  '20.  Lamb  v.  Durant,  12  Mass.  Rep.  54. 
In  the  case  of  Davis  &  Brooks  v.  The  Brig  Seneca,  decided  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Pennsylvania,  in  May,  1829,  on  appeal 
from  the  District  Court,  the  part  owners  were  equally  divided  in  opinion  as  to 
the  employment  of  the  vessel.  One  party,  havdng  equal  interest,  wished  to 
employ  her  on  his  own  terms,  and  by  his  own  master,  and  the  other  party 
claimed  the  same  right,  and  neither  would  recede.  The  District  Court  decided 
that  it  had  no  power  to  award  a  sale  of  the  vessel.  1  Gilpin,  10.  The  Circuit 
Court  reversed  that  decision,  and  decreed  a  sale.  Judge  Washington  admitted 
that  the  English  admiralty  had  no  such  jurisdiction,  but  he  went  upon  broader 
ground,  and  held  that  the  court  had  jurisdiction  of  all  cases  of  a  maritime  nature, 
and  was  governed  by  the  general  maritime  law  of  nations,  and  was  not  confined 
to  that  of  England.  He  considered  the  5th  and  6th  articles  of  the  marine  ordi- 
nance of  Louis  XIV.,  (liv.  2.  tit.  8.  Des  Propri6laires,)  and  Valin's  Com- 
mentary thereon,  (tom.  i.  585,)  to  be  evidence  of  the  marine  law  of  nations, 
that  the  court  could  award  a  sale  of  the  ship  when  the  part  owners  were  equally 
divided,  as  in  that  case.  The  articles  in  the  ordinance  were  agreeable  to  the 
Roman  law.  See  the  report  of  the  case  in  the  American  Jurist,  for  January, 
1838,  p.  486. 
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a  case  free  from  fraud,  will  have  an  indefeasible  title  to 
the  whole  ship.  When  a  person  is  to  be  considered  as  a 
part  owner,  or  as  a  partner,  in  a  ship,  depends  upon  cir- 
cumstances. The  former  is  the  general  relation  between 
ship-owners,  and  the  latter  the  exception,  and  requires  to 
be  specially  shown.*  But  as  the  law  presumes,  that  the 
common  possessors  of  a  valuable  chattel  will  and  desire 
whatever  is  necessary  to  the  preservation  and  profitable 
employment  of  the  common  property,  part  owners,  on  the 
spot,  have  an  implied  authority  from  the  absent  part 
owners,  to  order  for  the  common  concern  whatever  is 
necessary  for  the  preservation  and  proper  employment 
of  the  ship.  They  are  analogous  to  partners,  and  liable 
as  such  for  necessary  repairs  and  stores  ordered  by  one 
of  themselves  ;  and  this  is  the  principle  and  limit  of  the 
habihty  of  part  owners.'' 

Whether  part  owners  who  render  their  companions 
liable  for  supplies  furnished,  or  repairs  made  upon  a  ship, 
are  to  have  their  accounts  taken,  and  the  assets  distribu- 
ted, as  if  the  ship  was  partnership  property,  or  as  if  they 
had  each  a  distinct  separate  interest  in  the  vessel  as  ten- 
ants in  common,  depends,  as  we  have  already  seen,  upon 
the  fact,  whether  the  ship  was  held  by  them,  in  the  par- 
ticular case,  as  part  owners  or  as  partners.  The  law  of 
Holland  considered  it  to  be  prejudicial  to  trade,  to  carry 
the  responsibility  of  part  owners  to  the  extent  of  the  Eng- 
hsh  law  ;  and  the  rule  there  is,  that  each  part  owner  shall 
be  answerable  in  relation  to  the  ship  no  further  than 


^  If  part  owners  join  in  a  particular  adventure  on  which  the  ship  is  sent,  they 
become  partners  in  the  adventure.  Holderness  v.  Shackcls,  8  Barmv.  ^^  Cress. 
612.     jNIumford  v.  Nicoll,  20  Johnson,  611.     Supra,  p.  40. 

*>  Holt  OH  Shippirig,  Int.  p.  23,  and  vol.  i.  p.  367 — 369.  Wright ».  Hunter, 
1  East's  Rep.  20.  Scottin^y.  Stanley,  1  Dallas'  Rep.  129.  The  place  where 
the  repairs  are  made,  becomes  a  material  circumstance ;  for  if  the  repairs  are 
made  at  the  port  where  the  owners  reside,  they  are  usually  considered  to  be 
made  upon  the  credit  of  the  owners,  exclusively  of  the  master.  Farrell  v. 
M-Clea,  1  Dallas,  393.     James  v.  Bixby,  11  Mass.  Rep.  34. 

Vol.  hi.  23 
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to  the  extent  of  his  share.*  The  Enghsh  and 
*156  *Scotch  law,  as  well  as  our  own,  render  part  own- 
ers, in  all  cases,  responsible  in  solido  as  partners, 
for  repairs  and  necessary  expenses  relating  to  the  ship,  and 
incurred  on  the  authority  of  the  master,  or  ship's  husband.** 
But  where  a  ship  has  been  duly  abandoned  to  separate 
insurers,  they  are  not  responsible  for  each  other  as  partners, 
but  each  one  is  answerable  for  the  previous  expenses  of 
the  ship,  ratably  to  the  extent  of  his  interest  as  an  insu- 
rer, and  no  further.'^  By  the  French  law,  the  majority  in 
interest  of  the  owners  control  the  rest,  and  in  that  way 
one  part  owner  may  govern  the  management  of  the  ship, 
in  opposition  to  the  wishes  of  fifty  other  part  owners, 
whose  interests  united  are  not  equal  to  his.  This  control 
relates  to  the  equipment  and  employment  of  the  ship,  and 
the  minority  must  contribute ;  but  they  cannot  be  com- 
pelled to  contribute,  against  their  will  for  the  cargo 
laden  on  board,  though  they  will  be  entitled  to  their 
portion  of  the  freight.  If  the  part  owners  be  equally 
divided  on  the  subject,  the  opinion  in  favour  of  employ- 
ing the  ship  prevails  as  being  most  favourable  to  the  in- 
terests of  navigation.  Many  of  the  foreign  jurists  contend, 
that  even  the  opinion  of  the  minority  ought  to  prevail, 
if  it  be  in  favour  of  employing  the  ship  on  some  foreign 
voyage.  Emerigon,  Ricard,  Straccha,  Kuricke,  and 
Cleirac,  are  of  that  opinion ;  but  Valin  has  given  a  very 


°  Van  Lecmoen^s  Com.  on  the  Roman  Dutch  Law,  h.  4.  ch.  2.  sec.  9.  Vin- 
nius  not.  in  Com,.  Peckii,  tit.  De  Excerc.  155.  The  lattei-  says,  it  is  neither 
agreeable  to  natural  equity,  nor  public  utility,  that  each  part  owner  should  be 
bound  in  solido,  or  beyond  his  share.  In  Louisiana,  it  is  held  that  joint  owners 
of  a  boat  are  not,  merely  from  that  circumstance,  responsible  in  solido  ;  though, 
if  they  be  associated  for  the  purpose  of  carrying  goods  for  hire,  they  become 
responsible  jointly  and  severally.     David  v.  Eloi,  4  Miller'' s  Louis.  Rep.  106. 

b  Bladncy  v.  Ritchie,  1  StarJcie's  Rep.  338.  Westerdell  v.  Dale,  7  Term 
Rep.  30C.  BelVs  Com.  vol.  i.  520.  524.  Chapman  w.  Durant,  10  Mass.  Rep. 
47.  Schermerhom  v.  Loines,  7  John's  Rep.  311.  Muldon  v.  Whitlock,  1 
Cowen,  290.     Thompson  v.  Finden,  4  Carr  4-  Payne,  158. 

"^  The  United  Lismance  Company  v.  Scott,  1  Johns.  Rep.  106. 
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elaborate  consideration  to  the  subject,  and  he  opposes  it 
on  grounds  that  are  sohd,  and  he  is  sustained  by  the  pro- 
visions of  the  old  ordinance,  and  of  the  new  code.'*  Bou- 
lay  Paty*"  follows  the  opinion  of  Valin,  and  of  the  codes, 
and  says,  that  the  contrary  doctrine  would  enable  the 
minority  to  control  the  majority,  contrary  to  the  law  of 
every  association,  and  the  plainest  principles  of 
justice.  The  majority  *not  only  thus  control  the  *157 
destination  and  equipment  of  the  ship,  but  even  a 
sale  of  her  by  them  will  bind  the  right  of  privileged 
creditors  after  the  performance  of  one  vo^^age  by  the  pur- 
chaser, but  not  the  other  part  owners.*^ 

The  ship's  husband  may  either  be  one  of  the  part 
owners,  or  a  stranger,  and  he  is  sometimes  merely  an 
agent  for  conducting  the  necessary  measures  on  the  re- 
turn of  the  ship  to  port ;  but  he  may  have  a  more  general 
agency  for  conducting  the  affairs  of  the  vessel  in  place 
of  the  owners,  and  his  contracts,  in  the  proper  line  of  a 
ship's  husband's  duty,  will  bind  the  joint  owners.  His 
duty  is,  generally  to  see  to  the  proper  outfit  of  the  vessel, 
as  to  equipment,  provisions,  and  crew,  and  the  regular 
documentary  papers  ;  and  though  he  has  the  powers  in- 
cidental and  necessary  to  the  trust,  it  is  held,  that  he  has 
no  authority  to  insure  or  borrow  money  for  the  owners, 
or  bind  them  to  the  expenses  of  law  suits.*^ 


^  Ord.  de  la  Marine,  liv.  2.  tit.  8.  art.  5.  tit.  Des  Propri^taires,  and  Valines 
Com.  ibid  torn.  i.  573 — 584.     Code  de  Commerce,  art.  220. 

^  Cours  de  Droit  Commercial  Maritime,  torn.  i.  339 — 347.  M.  Pardes- 
sus,  Cours  de  Droit  Com.  torn.  iii.  48,  speaks  with  less  decision  on  the 
question. 

<=  Boulay  Pafy,  ub.  svp.  351.  Pardessus,  torn.  ii.  27,  is,  however,  of 
opinion,  that  they  are  equally  concluded  vnth  the  creditors  by  the  sale,  after 
one  voyage.  If  the  ship  be  seized  for  the  debt  of  one  of  the  part  owners,  and 
the  claim  of  the  others  be  put  in  before  judg-ment,  tlie  right  only  of  the  part 
owner  can  be  sold ;  but  if  not  until  after  judgment,  the  entire  right  to  the  ship  is 
sold,  and  the  other  part  owners  reclaim  their  share  of  the  proceeds.  Boulay 
Paty,  torn.  i.  227,  228. 

"^  French  v.  Backhouse,  5  Burr.  Rep.  2727.     Bell  v.  Humphries,  2  Stark. 
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The  rights  of  tenancy  in  common  among  part  owners, 
apply  to  the  cargo  as  well  as  to  the  ship,  and  they  have 
not  a  community  of  interest,  as  partners,  so  as  to  enable 
one  to  dispose  of  the  whole  interest,  and  bind  the  rights 
of  his  co-tenants.^ 


Rep.  345.     Campbell  v.  Stein,  6   Dow's  Rep.  134.     BelVs   Com.  vol.  i.  504. 
Bell's  Principles  of  the  Law  of  Scotland,  sec.  449. 

^  Jackson  v.  Robinson,  3  Mason's  Rep.  138.  The  concluding  part  of  Coll- 
yer  on  Partnership  has  a  valuable  chapter  on  the  law  of  part  owners  of  ships, 
in  which  the  established  law  and  doctiine  of  the  cases  on  the  subject  are  clearly 
and  skilfully  condensed. 


LECTURE  XLVL 


OF    THE    PERSONS    EMPLOYED    IN    THE    NAVIGATION    OF 
-      ■  MERCHANT    SHIPS. 


(1.)    Of  the  authority  and  duty  of  the  master. 

The  captain  of  a  ship  is  an  officer  to  whom  great 
power,  momentous  interests,  and  enlarged  discretion  are 
necessaril}''  confided,  and  the  continental  ordinances  and 
jurists  have,  in  a  very  special  manner,  required,  that  he 
should  possess  attainments  suitable  to  the  dignity  and 
the  vastness  of  his  trust.  He  must  be  a  person  of  ex- 
perience and  practical  skill,  as  well  as  deeply  initiated 
in  the  theory  of  the  art  of  navigation.  He  is  clothed  with 
the  power  and  discretion  requisite  to  meet  the  unforseen 
and  distressing  vicissitudes  of  the  voyage  ;  and  he  ought 
to  possess  moral  and  intellectual,  as  well  as  business 
qualifications,  of  the  first  order.  His  authority  at  sea  is 
necessarily  summary,  and  often  absolute  ;  and  if  he 
chooses  to  perform  his  duties,  or  to  exert  his  power,  in  a 
harsh,  intemperate,  or  oppressive  manner,  he  can  seldom 
be  resisted  by  physical  or  moral  force.  He  must  have 
the  talent  to  command  in  the  midst  of  danger,  and 
courage  and  presence  of  mind  to  meet  and  surmount  ex-- 
traordinary  perils.  He  must  be  able  to  dissipate  fear,  to 
calm  disturbed  minds,  and  inspire  confidence,  in  the 
breasts  of  all  who  are  under  his  charge.  In  tempests,  as 
well  as  in  battle,  the  commander  of  a  ship  "  must  give 
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desperate  commands  ;  he  must  require  instantaneous 
obedience."  He  must  watch  for  the  preservation  of  the 
health  and  comfort  of  the  crew,  as  well  as  for  the  safety 
of  the  ship  and  cargo.     It  is   necessary  that  he  should 

maintain  perfect  order,  and  preserve  the  most  ex- 
*160      act  discipline,   under   *the   guidance   of  justice, 

moderation,  and  good  sense.  Charged  frequently 
with  the  sale  of  the  cargo,  and  the  re-investment  of  the 
proceeds,  he  must  be  fitted  to  superadd  the  character  of 
merchant  to  that  of  commander ;  and  he  ought  to  have 
a  genei-al  knowledge  of  the  marine  law,  and  of  the  rights 
of  belligerents,  and  the  duties  of  neutrals,  so  as  not  to  ex- 
pose to  unnecessary  hazard  the  persons  and  property  un- 
der his  protection.* 


*  The  master  of  a  vessel  is  liable  for  indecent  and  inhuman  conduct  towards 
a  passenger ;  and  the  owner  of  a  vessel  carrying  passengers  for  hire,  is  liable  for 
breaches  of  duty  of  the  officer  to  the  passengers,  equally  as  he  is  in  the  case  of 
merchandise  committed  to  their  care.  Keene  v.  Lizardi,  5  Martinis  Louis. 
Rep.  431.  Chirac,  in  his  Jugemens  d'Oleron,  ch.  1,  says,  that  the  title  of 
master  of  a  ship  implies  honour,  experience,  and  morals;  reverendum  honorem 
sumit  quisquis  magistri  nomen  acceperit.  The  French  ordinances  of  1584, 
1681,  and  172.5,  and  the  ordinances  of  the  Hanse  towns,  of  Bilboa,  of  Prussia, 
and  Sweden,  have  all  required  the  master  to  be  pre^^ously  examined  and  certified 
to  be  fit  by  his  experience,  capacity,  and  character.  He  was,  formerly,  when 
trade  was  constantly  exposed  to  lawless  rapacity,  required  to  possess  military, 
as  well  as  ordinary  nautical  skill :  omnibus  privilegiis  militaribus  gaudet. 
Roccus  de  Navibus  et  Naulo,  note  7.  Emerigon,  Traite  des  Ass.  torn.  i. 
192.  Valin's  Com.  liv.  2.  tit.  Dii  Capitaine, passim.  Jacobsen'sSea  Laws, 
by  Frick,  h.  2.  ch.  1.  Boulay  Paty,  Cours  de  Droit  Mar.  tom.  i.  368.  376. 
379.     Repertoire  de  Jurisprudence,  tit.  Capitaine  de  Vaisseau  Marchand. 

The  English  writers  go  directly  to  the  discussion  of  these  subjects,  which  they 
handle  dryly,  and  wath  mathematical  precision;  while  the  foreign,  and  espe- 
cially the  French  jurists,  not  only  rival  their  neighbours  in  the  accuracy  of  their 
minute  details  of  judicial  proceedings,  and  practical  rules,  but  they  occasionally 
relieve  the  exhausted  attention  of  the  reader,  by  the  vivacity  of  their  descriptions, 
and  the  energy  and  eloquence  of  their  reflections.  It  must  be  admitted,  how- 
ever, that  the  decisions  of  Lord  Stowell  are  remarkable  for  taste  and  elegance, 
and  they  are  particularly  distinguished  for  the  justness  and  force  with  which 
they  describe  the  transcendant  powers,  and  define  the  delicate  and  imperative 
duties  of  the  master.  And  the  duties  of  the  master,  and  particularly  the  neces- 
sity of  kind,  decorous,  and  just  conduct,  on  the  part  of  the  captain,  to  the  pas- 
sengers and  crew  under  his  charge,  and  the  firm  purpose  with  which  courts  of 
justice  punish,  in  the  shape  of  damages,  every  gross  violation  of  such  duties,  are 
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As  the  master  is  the  confidential  agent  of  the  owners, 
he  has  an  implied  authority  to  bind  them,  without  their 
knowledge,  by  contracts  relative  to  the  usual  employment 
of  the  ship.*  This  is  a  reasonable  rule,  and  founded  on 
just  principles  of  commercial  policy.  It  is  to  be  traced 
to  the  Roman  law,  which  gave  to  the  master,  on  the 
voyage,  in  whatever  matter  concerned  the  ship,  the  pow- 
ers of  the  exercitor  or  employer,  and  he  could  bind  him  by 
his  acts  as  master ;  and  all  the  foreign  marine  ordinances 
give  this  power,  but  with  greater  precision  and  more  ex- 
act regulation.^  The  master  is  appointed  by  the  owner, 
and  the  appointment  holds  him  forth  to  the  pubhc  as  a 
person  worthy  of  trust  and  confidence,  and  the  appoint- 
ment may  be  revoked  at  discretion.  The  master  is  always 
personally  bound  by  his  contracts,  and  the  person  who 
deals  with  the  captain  in  a  matter  relative  to  the  usual 
employment  of  the  ship,  or  for  repairs  or  supplies  fur- 
nished her,  has  a  double  remedy.  He  may  sue  the  mas- 
ter on  his  own  personal  contract,  and  he  may  sue  the 
owner  on  the  contract  made  on  his  behalf,  by  his  agent, 
the  master.  The  latter  may,  however,  exempt  himself 
from  personal  responsibihty,  by  expressly  confining  the 


no  where  more  forcibly  stated,  than,  in  Chamberlain  v.  Chandler,  3  Mason's 
Rep.  242,  in  our  American  admiralty. 

»  Boson  V.  Sandford,  Cartk.  Rep.  58.  Rich  v.  Coe,  Cowp.  Rep.  636. 
Ellis  V.  Turner,  8  Term  Rep.  531.  Reynolds  v.  Toppan,  15  Mass.  Rep.  370. 
Webster  v.  Seekamp,  4  Barmo.  ^  Aid.  352. 

^  By  the  civil  law  the  master  wa?  the  propositus,  or  agent  of  the  owner  or 
exercitor,  and  could  bind  his  principal  in  all  matters  relating  to  the  employ- 
ment. The  exercitor  was  bound  for  the  acts  of  the  master  ex  contractu  and 
ex  delicto.  Voet,  Com.  ad  Pand.  14.  1.  7.  He  was  the  employer,  or  person 
who  received  the  earnings  of  the  vessel.  Exercitorem  autem  eum  dicimus  ad 
qucTn  obentiones  et  reditus  omnes  perveniunt.  Dig.  14.  1.  1.  15.  Ibid.  14. 
1.  1.  7.  Ibid.  14.  1.  7.  And  when  by  the  charter-party,  the  charterer  takes 
the  vessel  into  his  own  possession  and  control,  and  navigates  her  by  his  own 
master  and  crew,  the  liability  of  the  general  owner  ceases,  and  he  becomes 
owner  pro  hac  vice,  and  he  alone  is  responsible  for  the  acts  of  the  master 
Thompson  v.  Snow,  4  Greenleaf,  264.  Emerj'  v.  Hersey,  ibid.  407.  The 
Phebe,  Ware's  Rep.  265.  268. 
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credit  to  the  owner,  and  stipulating  against  his  personal 
liability.*  If  there  was  no  special  agreement  in  the  case, 
the  French  law,  both  in  the  ordinance  of  1681,  and  in 
the  new  code,  gave  to  the  owner  the  power  to  discharge 
the  master  in  his  discretion,  and  without  being  respon- 
sible in  damages  for  the  act.  M.  Delvincourt,  and  M. 
Pardessus,  in  their  commentaries  on  the  new  code,  con- 
demn the  existence  of  such  a  power,  while  M.  Boulay 
Paty  vindicates  it,  on  the  ground,  that  the  appointment 

of  the  master  is  an  act  of  pure  and  voluntary  con- 
*162     fidence,  and  *the  principal   necessarily  has  that 

control  over  an  agent,  for  whose  acts  he  is  ac- 
countable, and  it  is  in  the  power  of  the  master  to  provide 
for  the  case  by  a  special  contract  for  indemnity  in  case  of 
dismission.''  In  the  Scottish  admiralty  it  is  also  held, 
that  ship-owners  may  dismiss  the  master  at  any  time, 
without  cause  assigned,  and  the  majority  may  dismiss 
him  in  his  character  of  master,  even  if  he  be  a  joint 
owner.*^  The  master  is  bound  to  conduct  himself,  in  all 
respects,  with  good  faith,  dihgence,  and  competent  skill, 
and  he  is  responsible  to  the  owners,  as  their  agent,  for  his 
conduct.'^  His  misconduct  will  subject  him  to  the  for- 
feiture of  his  wages,  if  it  be  gross  in  its  circumstances, 
and  attended  with  serious  damage  to  the  owner ;  and,  in 
cases  of  a  venial  nature,  the  damages,  which  his  unwar- 


^  Hoskins  t?.  Slay  ton,  Cases  temp.  Hard.  360.  Lord  Mansfield,  Parmer 
V.  Davief3,  1  Term  Rep.  108.  Lord  EUenborough,  Hussey  v.  Christie,  9  Easfs 
Rep.  432. 

''  Ord.  dc  la  Mar.  des  Proprietaires,  art.  4.  Code  de  Commerce,  art.  218. 
M.  Pardessus,  torn.  ii.  35.  M.  Delvincourt,  Inst.  Droit  Com.  torn.  ii.  294. 
Boulay  Paty,  torn.  i.  324 — 329.  In  the  fourth  edition  of  his  Cours  de  Droit 
Com.  torn.  iii.  No.  626,  M.  Pardessus  seems  to  have  withdrawn  his  objection  to 
the  owner's  discretionary  power  to  dismiss  the  master. 

«  BelVs  Com.  vol.  i.  506.  508. 

^  The  French  law  will  not  allow  the  master,  in  a  foreign  port,  to  pass  a  night 
from  his  ship,  unless  it  be  necessary  in  the  business  of  his  employers.  Par- 
dessus, tom.  iii.  67. 
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rantable  acts  may  have  produced,  will  be  a  charge  upon 
his  wages. ^  , 

The  master  may,  by  a  charter-party,  bind  the  ship  and 
freight.  This  he  may  do  in  a  foreign  port  in  the  usual 
course  of  the  ship's  employment ;  and  this  he  may  also 
do  at  home,  if  the  owner's  assent  can  be  presumed.  The 
ship  and  freight  are,  by  the  marine  law,  bound  to  the 
performance  of  the  contract.''  As  the  admiralty  has  no 
jurisdiction  in  this  case,  unless  according  to  the  unsettled 
doctrine  laid  down  in  De  Lovio  v.  Boit,'^  and  as  the  courts 
of  common  law  cannot  carry  into  effect  the  principle  of 
the  marine  law,  by  which  the  ship  itself,  in  specie,  is 
considered  as  security  to  the  charterer,  it  was 
*supposed  by  Mr.  Abbott,  that  the  owners  may  be  *163 
made  responsible  for  the  stipulations  in  a  charter- 
party  so  made  by  the  master,  by  a  special  action  on  the 
case,  or  by  a  suit  in  equity.*' 

The  master  can  bind  the  owners,  not  only  in  respect 
to  the  usual  employment  of  the  ship,  but  in  respect  to  the 
means  of  employing  her.  His  power  relates  to  the  car- 
riage of  the  goods,  and  the  supplies  requisite  for  the  ship, 
and  he  can  bind  the  owner  personally  as  to  repairs  and 
necessaries  for  the  ship ;  and  this  was  equally  the  rule 


"  Willard  v.  Dorr,  3  Mason,  161.  Freeman  v.  Walker,  6  Greenlcaf,  68. 
The  master  of  a  steam-boat,  employed  in  the  transportation  of  passengers,  like 
the  master  of  a  vessel  engaged  in  the  merchant  service,  can  bind  the  owners  in 
a  contract  for  freight,  to  be  carried  according  to  the  usual  course  of  the  boat,  and 
he  is  ansv-erable  personally  for  the  diligence  of  all  persons,  even  for  a  pilot,  ap- 
pointed by  the  owners,  and  for  injuries  resulting  from  want  of  due  care.  Deni- 
son  ».  Seymour,  9  Wendell,  1.  Porter  v.  Curry,  7  i,owis.  i^ep.  233.  Patton 
V.  Magrath,  1  Rice's  S.  C.  Rep.  162.  In  this  respect,  the  master  of  a  mer- 
chant vessel  or  steam-boat,  dhlers  from  the  commander  of  a  ship  of  war  in  the 
public  service.     Nicholson  v.  Mounsey,  15  East,  383. 

*>  Ord.  de  la  Mar.  liv.  3.  tit.  1.  art.  11,  and  Valin,  ibid.  torn.  i.  629.  But 
the  master  cannot,  merely  in  the  character  of  master,  bind  the  owners  by  a 
charter-party  under  seal,  so  as  to  subject  them  to  an  action  of  covenant.  Pick- 
ering ».  Holt,  6  Greenleaf,  160. 

<^  See  vol.  i.  367. 

^  Abbott  on  Shipping,  part  2.  ch.  2.  sec.  5. 

Vol.  m.  24 


# 
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in  the  Roman  law.  But  the  supphes  must  appear  to  be 
reasonable,  or  the  money  advanced  for  the  purchase  of 
them  to  have  been  wanting,  and  there  must  be  nothing 
in  the  case  to  repel  the  ordinary  presumption,  that  the 
master  acted  under  the  authority  of  the  owners.^  If 
moneys  be  advanced  to  the  master  while  abroad,  it  will 
be  incumbent  on  the  creditor,  if  he  means  to  charge  the 
owner,  to  show  the  apparent  or  presumed  necessity  of 
the  repairs  or  supplies  for  which  the  money  was  ad- 
vanced ;  and  this  strictness,  requisite  to  the  exercise  of 
the  master's  authority,  arises  from  the  facility  of  misap- 
plication, and  the  temptation  to  abuse,  to  which  the  power 
is  incident.  But  if  the  money  was  fairly  and  regularly 
lent  to  supply  the  necessities  of  the  ship,  the  misapphca- 
tion  of  it  by  the  master  will  not  affect  the  lender's  claim 
upon  the  owner.  This  is  equally  the  language  of  the 
civil  lavv^,  and  of  all  the  foreign  civilians.''  The  great 
case  of  Gary  v.  White,  which  underwent  much  discus- 
sion, established  the  principle  of  the  personal  responsi- 
bility of  the  owners,  provided  the  creditor  could  show 
the  actual  existence  of  the  necessity  of  those  things 
which  gave  rise  to  his  demand  ;  and  this  same 
*164  *doctrine  is  considered  to  be  equally  well  es- 
tablished in  the  jurisprudence  of  this  country.'^ 


a  Dig.  14.  1.  8.  10,  11.  Specrman  v.  De  Grave,  2  Veryi.  Rep.  643.  San- 
sum  V.  Bia£:genton,  1  Vesey's  Rep.  443.  Ross  v.  The  Ship  Active,  2  Wash. 
Cir.  Rep.  226.  Abbott  on  Shdpping,  p.  102.  edit.  1829.  Webster  v.  See- 
kamp,  4  Barnw.  ^  Aid.  352.  The  Ship  Fortitude,  C.  C.  U.  S.for  Mass.  Au- 
gust, 1838.     The  La^v  Reporter,  vol.  i.  No.  5. 

^  Dig.  14.  1.  9.  Loccenius,  lib.  2.  c.  6.  n.  12.  2  Emerig.  440.  Boulay 
Paty,  Cours  de  Droit  Com.  torn.  i.  119.  Roccus  de  Navibus,  not.  23,  24. 
See  Infra,  p.  171.  n.  d. 

<=  1  Bro.  P.  C.  284.  edit.  1784.  Abbott  on  Shipping,  part  2.  ch.  3.  sec.  6. 
Rocher  v.  Bushcr,  1  Starkie,  27.  Wainwright  v.  Crawford,  4  Dallas'  Rep. 
225.  Mihvard  v.  Hallett,  2  Caines'  Rep.  77.  James  v.  Bixby,  11  Mass. 
Rep.  34.  The  Jane,  1  Dads.  Rep.  461.  The  Ship  Fortitude,  C.  C.  U.  S. 
for  Mass.  August,  1838.  The  Laio  Reporter,  vol.  i.  No.  5.  Good  faith  and  an 
apparent  necessity  under  the  exercise  of  the  judgement,   at  the  time,  are  suffi- 
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Under  the  French  ordinance  of  16S1,  the  master  might 
hypothecate  the  ship  and  freight,  and  sell  the  cargo  to 
raise  moneys  for  the  necessities  of  the  ship  in  the  course 
of  the  voyage,  but  he  could  not  charge  the  owners  per- 
sonally. He  could  only  bind  their  property  under  his 
charge  ;  and  the  new  code  of  commerce  has  followed  the 
same  regulation.  It  declares,  that  the  owner  is  civilly 
responsible  for  the  acts  of  the  master,  in  whatever  relates 
to  the  vessel  and  the  voyage,  but  the  responsibility  ceases 
on  the  abandonment  of  the  vessel  and  freight.  The  power 
of  the  master  is  hmited  to  raise  money  for  the  necessities 
of  the  voyage,  by  borrowing  on  bottomry,  or  pledging,  or 
selling  goods  to  the  amount  of  the  sum  wanted.^  The 
French  civilians  are  zealous  in  the  vindication  of  the 
equity  and  wisdom  of  their  law,  which,  on  abandonment 
of  the  ship  and  freight,  discharges  the  owners  as  to  the 
contracts,  as  well  as  to  the  defaults  of  the  master.  Eme- 
rigon  has  bestowed  an  elaborate  discussion  on  the  point ; 
and  this  was  equally  the  maritime  law  of  the  middle 
ages.*"  The  law  on  this  subject  is  the  same  in  Holland 
as  in  France,*^  and  the  learned  Grotius,  in  a  work  where 
we  should  hardly  have  expected  to  find  such  a  municipal 
provision,'^  condemns  the  rule  in  the  Roman  law  making 
part  owners  personally  bound,  in  soUdo,  for  these  pecu- 
niary contracts  of  the  master,  as  very  improperly  intro- 
duced, and  as  being  equally  contrary  to  natural  equity, 
and  public  utility. 

*Sir  William  Scott,  in  the  case  of  the  Gratitu-     *16-5 


cient  to  justify  the  bottomry  loan.  This  mitigated  necessity  was  allowed  by 
Mr.  Justice  Story,  in  the  case  last  cited,  after  great  research,  to  be  sufficient. 

a  Ord.  liv.  2.  tit.  8.  Des  Proprietaires,  art.  2.  Code  du  Commerce,  art 
216.234. 

''  Code,  art.  216.  Emerigon,  Cont.  a  la  Grosse,  ch.  4.  sec.  11.  Boulay 
Paty,  torn.  1.  272—278. 

•=   Van  Leeuwen's  Com.  on  the  Dutch  Law,  b.  4.  ch.  2.  .sec.  9. 

^  Grot,  de  Jure  belli  et  pacts,  h.  2.  ch.  11.  sec.  13. 
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di7ie,^  doubts  whether  the  master  has  authority,  even 
in  a  case  of  consummate  distress,  and  in  a  foreign  port, 
to  bind  the  owners  beyond  the  vahie  of  the  ship  and 
freight.  But  he  admits,  in  that  case,  after  an  admirable 
discussion  of  the  principles  and  authorities  in  the  marine 
law  on  the  subject,  that  the  master  has  power  to  hypo- 
thecate the  cargo  in  a  foreign  port,  in  a  case  of  severe 
necessity,  for  the  repairs  of  the  ship,  and  that  the  Court 
of  Admiralty  would  enforce  the  lien.  However,  from 
the  cases  already  referred  to,  it  would  seem  to  be  settled 
in  the  English  and  American  law,;  that  the  owner  may  be 
personally  bound  by  the  act  of  the  master,  in  respect  to 
the  repairs  and  supplies  necessary  for  the  ship  while 
abroad,  and  without  other  means  to  procure  them ;  and 
if  the  owner  be  personally  bound,  it  must  be,  as  it  was 
in  the  Roman  law,  to  the  extent  of  the  requisite  advances. 
Emerigon,  while  he  admitted  that  the  master  might  hy- 
pothecate the  ship,  and  sell  the  cargo,  to  raise  money  to 
meet  the  necessities  of  the  ship,  denied  that  he  could  bind 
the  owners  personally  by  a  bill  of  exchange  drawn  on 
them  for  the  moneys  raised.  But  Valin  held  otherwise, 
and  Boulay  Paty  is  of  opinion,  that  the  new  code  gives 
the  captain  a  discretion  on  this  point,  and  he  concurs  with 
Valin,  and  the  ancient  nautical  legislation.*' 

It  has  been  a  question  of  some  doubt,  and  even  contra- 
riety of  opinion  in  the  books,  whether  the  master  had  a 
lien  on  the  ship  or  freight  for  his  w'ages,  supplies,  or  ad- 
vances on  account  of  the  ship,  either  at  home  or  abroad. 
But  the  question  appears  to  be  now  clearly  and  definitely 
settled  in  England,  that  the  master  contracts  upon  the 
credit  of  the  owners,  and  not  of  the  ship,  and  he  has  no  lien 
on  the  ship,  freight,  or  cargo,  for  any  debt  of  his  own,  as 


a  3  Roh.  Adm.  Rep.  274. 

*>  2  Emerigon,   458.      Valin'' i  Com.  tit.  Du  Capitaine,  art.  19.     Boulay 
Paty,  torn.  ii.  p.  73,74. 
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/ 
for  wages,  or  stores  furnished,  or  repairs  clone  at 

his  expense,  either  at  home  or  on  *the  voyage.      *166 
The  principle  was  settled  by  Lord  Mansfield,  in 
the  case  of  Wilkins  v.  Carmichael,''  against  the  master's 
claim  to  a  lien  on  the  ship  for  wages,  or  money  expended 
for  stores,  or  repairs  done  in  England,  and  it  was  there 
shown  to  have  been  the  previous  law  and  usage.     It  was 
afterwards  solemnly  adjudged  in  Hussey  v.  Christie,^  that 
the  master  had  no  lien  on  the  ship  for  money  expended, 
or  debts  incurred,  for  repairs  made  to  it  on  the  voyage  ; 
and  in  Smith  v.  Plumer,"  it  was  decided,  by  equal  autho- 
rity, that  the  master  had   no  lien  on  the  freight  for  his 
wages  or  disbursements  on  account  of  the  ship  during  the 
voyage,  or  for  the  premiums  paid  by  him  abroad  for  the 
purpose  of  procuring  the  cargo.     The  captain  is  distin- 
guished from  all  other  persons  belonging  to  the  ship,  and 
he  is  considered  as  contracting  personally  with  the  owner, 
while  the  mate  and  mariners  contract  with  the  master  on 
the  credit  of  the  ship.     The  rule  has  its  foundation  in 
policy,  and  the  benefit  of  navigation,  and  it  would  be  a 
great  inconvenience,  if,  on  the  change  of  captain  for  mis- 
behaviour, or  any  other  reason,  he  would  be  entitled  to 
keep  possession  of  the  ship  until  he  was  paid,  or  to  en- 
force the  lien  while  abroad,  and  compel  a  sacrifice  of  the 
ship.     Sir  Wilham  Scott,  in  the  case  of  the  Favourite,^ 
observed,  that  it  had  been  repeatedly  decided,  that  the 
master  could  not  sue  in  the  admiralty  for  his  wages,  be- 
cause he  stood  on  the  security  of  his  personal  contract 
with  his  owner,  not  relating  to  the  bottom  of  the  ship. 
The  language  of  the  case  of  Smith  v.  Plumer,  was  equally 


a  Doug.  Rep.  101. 
b  9  East's  Rep.  426. 

<^  1  Barnw.  ^  Aid.  575.     See,  also,  to  the  same  point,  Atkinson  v.  Cotes- 
worth,  5  Do7d.  <5-  Ry.  552, 
■1  2  Rob.  Adm.  Rep.  232. 
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that  he  had  no  hen  on  the  cargo  for  money  expended,  or 
debts  incurred  by  hhn,  for  repairs,  or  the  neces- 
*167  sary  purposes  of  the  voyage.  He  *can  hypothe- 
cate and  create  a  lien  in  favour  of  others,  but  he 
himself  must  stand  on  the  personal  credit  of  his  owners. 

The  doctrine  before  us  in  the  English  law,  remains  yet 
to  be  definitely  declared  and  settled  in  this  country. 

The  case  of  the  ship  Grand  Twrk,"^  is  a  decision  in  the 
Circuit  Court  of  the  United  States  for  New- York,  on  the 
point,  that  the  master's  wages  and  perquisites,  were  no 
lien  on  the  ship;  and  it  was  so  ruled,  also,  in  Fisher  v. 
Willing.^  In  those  cases,  the  English  authories  were  re- 
viewed and  cited  by  the  court,  and  the  principle  advanced 
in  them  was  not  questioned,  and  seemed  to  be  assumed 
as  settled  law.  But,  in  the  case  of  Gardner  v.  The 
Ship  New-Jersey,^  it  was  rather  loosely  mentioned,  that 
the  master's  claim  for  disbursements  abroad  was  a  lien 
on  the  ship ;  and  more  recently,  in  the  Circuit  Court  of 
the  United  vStates  for  Massachusetts,*^  the  rule  was  laid 
down,  that  the  master  had  a  lien  upon  the  freight  for  all 
his  advances  and  responsibilities  abroad  upon  account  of 
the  ship,  and  it  seemed  to  be  the  strong  inclination  of  the 
court  to  acknowledge  the  master's  lien  on  the  ship  for 
the  same  object.  The  question,  therefore,  though  consi- 
dered to  be  settled  in  England,  is  still  a  vexed  and 
*16S     floating  one   in  our  own  maritime  law.^     *The 


a  1  Paine's  Rep.  72. 

''  8  Serg.  4-  Rawle,  118. 

e  1  Peters''  Adm.  Rep.  227. 

^  Ship  Packet,  3  Mason's  Rep.  255. 

^  In  the  case  of  the  Ship  Packet,  there  is  no  reference  to  the  decision  in 
Smith  V.  Plumer,  though  that  decision  contained  a  critical  review  of  all  the  au- 
thorities, and  put  at  rest,  in  Westminster  Hall,  the  very  point  as  to  the  lien  on 
freight,  and  in  opposition  to  the  rule  laid  down  in  the  Ship  Packet.  In  IngersoU 
V.  Van  Bokkelin,  (7  Cotven,  670.  5  Wendell,  314,  S.  C.)  it  was  decided,  after 
a  review  of  the  American  authorities,  that  a  master  had  a  lien  on  the  freight  and 
cargo  for  his  necessary  advances  made,  and  responsibilities  incurred,  for  the  use 
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civil  law,  and  the  law  of  tlio.?e  countries  which  have 
adopted  its  principles,  give  a  lien  upon  the  ship,  with- 
out any  express  contract  for  such  a  claim,  to  the  per- 
son who  repairs,  or  fits  out  the  ship,  or  advances 
mone}'-  for  that  purpose,  whether  abroad   or  at  home.* 


of  a  ship  in  a  foreign  j^ort.  The  same  principle  had  been  previously  assumed 
and  declared  by  the  Supreme  Court  of  Massachusetts,  in  Lane  v.  Penniman,  4 
Mass.  Rep.  92.  Lewis  i;.  Hancock  &  Winslow,  11  ibid.  72.  Cowing  v.  Snow, 
ibid.  415,  and  was  also  declared  by  the  Supreme  Court  of  New-Hampshire,  in 
Shaw  V.  Gookin,  7  NexLi-Hampshirc  Rep.  19.  The  general  current  and  language 
of  the  American  cases  seem  now  to  have  settled  the  question,  that  the  master 
has  such  a  lien  for  his  advances  and  responsibilities  as  against  the  owner,  though 
there  should  be  no  question  as  to  the  owner's  solvency  and  personal  responsi- 
bility. The  American  cases  have  taken  the  most  reasonable  side  of  the  question. 
In  Drinkwater  v.  Brig  Spartan,  Ware^s  Rep.  149,  it  was  adjudged,  in  the  Dis- 
trict Court  in  Maine,  after  a  full  and  learned  examination  of  the  cases,  that  the 
master  had  a  lien  on  the  freight  for  his  necessary  disbursements  for  incidental 
expenses,  and  the  liabilities  which  he  contracts  for  these  expenses  during  the 
voyage,  and  aho  for  his  oum  wages.  But,  by  the  case  of  Ingersoll  v.  Van  Bok- 
kelin,  as  settled  in  the  Court  of  Eirors  of  New  York,  the  English  law  was  recog- 
nised, that  the  master  had  no  lien  on  the  freight,  nor  on  the  vessel,  for  his  wages. 
Phillips  V.  Scattergood,  Gilpin'' s  Rep.  1.  Steam-boat  Orleans  v.  PhcEbus,  11 
Peters,  175.  But  by  the  general  maritime  lau<,  every  conti'act  of  the  master 
•within  the  scope  of  his  authority,  as  the  contract  of  affreightment  by  charter- 
party,  or  bill  of  lading,  binds  the  vessel,  and  gives  the  creditor  a  lien  upon  it  for 
his  security.     The  Paragon,  Ware's  Rep.  322. 

»  Dig.  14.  1.  1.  Ibid.  42.  5.  26.  34.  1  Voet's  Com.  20.  2.  29.  Casare- 
gis,  Disc.  18.  1  Valines  Com.  363.  367.  The  new  French  code,  art.  191, 
gives  the  order  of  privileged  debts  which  are  liens  upon  the  ship,  and  take  pre- 
ference to  each  other,  and  to  all  other  debts,  in  the  order  in  which  they  are 
placed.  The  first  four  items,  which  have  preference,  relate  to  costs  of  suit  and 
port  charges,  as,  (1.)  Legal  costs.  (2.)  Pilotage.  (3.)  Expenses  of  guarding 
the  vessel.  (4.)  Storage.  Then  follow,  (5.)  The  expenses  of  repairing  the 
vessel  at  the  last  port.  (6.)  Wages  of  the  master  and  crew  in  the  last  voyage. 
By  the  Consolato,  and  the  ordinances  of  Oleron,  and  of  1681,  the  wages  of 
sailors,  for  the  last  voyage,  had  the  preference  over  all  other  claims.  (7.)  Mo- 
neys borrowed  by  the  captain  in  the  last  voyage,  for  the  necessary  expenses  of 
the  ship,  and  the  reimbursement  of  the  price  of  the  goods  sold  by  him  for  the 
same  object.  If  the  captain  made  successive  loans,  or  sales  of  cargo,  from  ne- 
cessity, the  last  loan  and  sale,  in  point  of  time,  is  preferred,  if  made  at  a  diffe- 
rent port.  (8.)  Debts  due  to  the  vendor,  material  men,  and  shipwrights,  if  the 
ship  has  not  made  a  voyage,  and  to  those  who  funiish  stores  and  necessary  sup- 
plies before  her  departure,  if  she  had  already  made  a  voyage.  The  Consolato 
and  the  ordinance  of  1681,  gave  those  creditors  a  preference  to  all  others.  The 
vendor  loses  his  preference  after  the  ship  has  sailed.  (9.)  Sums  lent  on  bot- 
tomry for  the  reparation  and  equipment  of  the  vessel  before  her  departure. 
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The  English  law  allows  of  such  *a  hen,  from  the 
necessity  of  the  case,  for  repairs  and  necessaries  while 
the  ship  is  abroad;  but  it  has  not  adopted  such  a  rule 
as  to  repairs  made,  and  necessaries  furnished  to  the 
ship  while  at  home,*  except  it  be  in  favour  of  the  ship- 
wright who  has  repaired  her,  and  has  not  parted  with 
the  possession.  In  that  case,  he  is  entitled  to  retain  pos- 
session until  he  is  paid  for  his  repairs,  i  But  if  he  has 
once  parted  with  the  possession  of  the  ship,  or  has  worked 
upon  it  without  taking  possession,  he  is  not  deemed  a  pri- 
vileged creditor  having  a  claim  upon  the  ship  itself^  In 
this  country,  it  was  formerly,  and  rather  loosely  declared, 
in  some  of  the  admiralty  courts  of  the  United  States,  that 
the  person  who  repaired,  or  furnished  supplies  for  a  ship, 
had  a  lien  on  the  ship  for  his  demand."^  But  the  doctrine 
was  examined,  and  the  rule  declared,  with  great  preci- 
sion, by  the  Supreme  Court  of  the  United  States,  in  the 
case  of  the  General  Smith,^  and  re-asserted  in  the  case  of 
the  St.  Jago  de  Cuha.^     The  rule  of  the  English  common 


(10.)  Premiums  of  insurance  on  the  ship  for  the  last  voyage.  Code  de  Com- 
merce, art.  191.  Pardessus,  Droit  Com.  tom.  iii.  n.  954.  Boulay  Paly, 
Cours  de  Droit  Com.  tom.  i.  110 — 124.  When  the  master  is  ready  to  sail,  the 
ship  is  not  liable  to  attachment,  except  for  debts  relative  to  the  voyage  about  to 
be  commenced.     Pardessus,  Droit  Com.  tom.  iii.  32. 

'^  Watkinson  v.  Barnardiston,  2  P.  Wm.  3C7.  Buxton  v.  Snee,  1  Vesey's 
Rep.  154.  Ex  parte  Shank,  1  Atk.  234.  Wilkins  v.  Carmichael,  Doug.  101. 
Hussey  V.  Christie,  13  Vesey,  594.     S.  C.  9  Easfs  Rep.  426. 

^  Franklin  v.  Hosier,  4  Barmo.  ^  Aid.  341.  Ex  parte  Bland,  2  Rose,  91. 
Ahhotton  Shipping,  part  2.  ch.  3.  sec.  9 — 14,  contains  a  history  of  the  English 
cases  on  the  point.  The  rule  is  settled  in  Scotland  in  perfect  conformity  to  the 
English  law.  Hamilton  v.  Wood,  and  Wood  v.  Creditors  of  Weir,  1  Bell's 
Commentaries,  527,  who  says,  that  the  deviation  in  England  from  that  maritime 
rule  which  prevails  vnth  other  nations,  has  proceeded  rather  from  peculiar 
notions  of  jurisdiction  than  from  any  general  jirinciple  of  law  or  expediency, 
and  that  it  has  been  established  in  Scotland  by  mere  adoption. 

<=  Stevens  v.  The  Sandwich,  District  Court  for  Maryland,  1  Peters'  Adm. 
Rep.  233.  note.     Gardner  v.  The  Ship  New-Jersey,  ibid.  223. 

^  4  Wheat.  Rep.  438. 

«  9  Wheat.  Rep.  409.  See,  also,  Peyroux  v.  Howard,  7  Petere'  U.  S.  Rep. 
324.  S.  P. 
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law*  is  explicitly  adopted,  that  material  men,  and  mecha- 
nics, furnishing  repairs  to  a  domestic  ship,  have  no  par- 
ticular lien  upon  the  ship  itself,  or  its  proceeds,  in  court, 
under  a  decree  and  sale,  for  the  recovery  of  their  de- 
mands, with  the  exception  of  the  shipwright  who  has 
possession  of  the  ship.  The  distinction  is,  that  if 
repairs  have  been  made,  or  *necessaries  furnish-  *170 
ed,  to  a  foreign  ship,  or  to  a  ship  in  the  port  of  a 
state  to  which  she  does  not  belong,  the  general  marine 
law,  following  the  civil  law,  gives  the  party  a  lien  on  the 
ship  itself  for  his  security,  and  he  may  maintain  a  suit 
i7i  rem,  in  the  admiralty,  to  enforce  his  right.*"  But  in  re- 
spect to  repairs  and  necessaries  in  the  port  or  state  to 
which  the  ship  belongs,  the  case  is  governed  by  the  mu- 
nicipal law  of  that  state,  and  no  lien  is  implied,  unless 
it  has  been  recognised  by  that  law.*^     If  a  material  man 


*  Buxton  V.  Snee,  1  Vescy,  154.  Knapp's  Reports:  of  Cases  before  the 
Privy  Council  on  Appeals,  vol.  iii.  95. 

b  The  Ship  Fortitude,  C.  C.  U.  S.  for  Mass.  August,  1838.  The  Law 
Reporter,  vol.  i.  No.  5.  It  has  been  suggested  in  some  of  the  cases,  that  any 
place  where  the  vessel  and  the  ow^iier  are  not  together,  is  to  be  deemed  a  foreign 
port,  in  respect  to  the  power  of  the  master,  in  a  proper  case,  to  subject  the  vessel 
to  a  Hen.     5  Conn.  Rep.  631.     6  Dana's  Ken.  Rep.  27,  28. 

<^  The  General  Smith,  4  Wheaton,  438.  Story,  J.,  in  the  case  of  the  Brig 
Nestor,  1  Sumner,  74.  79.  See,  also,  supra,  vol.  i.  379,  380.  State  laws  fre- 
quently make  provision  for  the  security  of  material  men.  Thus,  in  Illinois,  boats 
and  vessels  of  all  descriptions,  built,  or  repaired,  or  equipped  in  that  state,  are 
liable  to  be  attached  for  debts  contracted  by  the  owner,  master,  supercargo,  or 
assignee,  for  work  and  supplies  by  mechanics,  tradesmen,  &c.  Revised  Laws 
of  Illinois,  edit.  1833,  p.  95.  A  similar  law  exists  in  Indiana,  Revised  Sta- 
tutes of  Indiana,  1838,  p.  120;  and  in  Pennsylvania,  Purdon's  Dig.  79  ;  and 
in  Missouri,  by  statute,  in  1838.  The  Supreme  Court  of  the  United  States  has, 
in  the  cases  above  cited,  assumed,  that  the  port  of  another  state  was  not,  as 
respects  this  rule,  a  home  port.  The  Court  of  Sessions,  in  Scotland,  has  also 
held,  that  Hull,  in  England,  was,  in  respect  to  Scotch  owners,  a  foreign  port. 
Stewart  v.  Hall,  1  BelVs  Com.  525.  note.  But  that  decision  was  reversed  in 
the  House  of  Lords,  as  being  a  point  unnecessary  ;  and  the  question  is  still 
open,  as  to  what  shall  be  deemed  a  home  port  in  respect  to  repairs.  Mr.  Bell 
suggests,  that  the  natural  course  would  be,  to  adopt  the  rule  of  the  navigation 
laws,  and  to  hold  all  British  ports  as  home  ports,  because  access  to  the  custom- 
house title  and  communication  with  the  owners  are  so  easy,  and  may  be  so 
prompt.     See  supra,  p.  94. 

Vol.  ni.  25 
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gives  personal  credit,  even  in  the  case  of  materials  fur- 
nished to  a  foreign  ship,  he  loses  his  lien  so  far  as  to  ex- 
clude him  from  a  suit  in  rem,  yet  he  will  be  entitled, 
upon  petition,  to  be  paid  out  of  the  remnants  and  surplus 
remaining  in  the  registry.*  This  rule  is  subject  to  the 
qualification  that  an  express  contract  for  a  stipulated  sum 
is  not  of  itself  a  waiver  of  the  lien,  unless  the  contract 
contains  some  stipulations  inconsistent  with  the  conti- 
nuance of  the  lien.''  In  New- York,  by  statute,*  ship- 
wrights, material  men,  and  suppliers  of  ships, 
*171  *have  a  lien  for  the  amount  of  their  debts,  whether 
the  ship  be  owned  within  the  state  or  not ;  but  the 
lien  ceases  after  due  security  is  given,  or  when  the  vessel 
leaves  the  state. 

It  is  very  clearly  settled,  that  the  master,  when  abroad, 
and  in  the  absence  of  the  owner,  may  hypothecate  the 


a  Zane  v.  The  Brig  President,  4  Wash.  Cir.  Rep.  453. 

''  Peyroux  v.  Howard,  7  Peters'  U.  S.  Rep.  324.  In  the  caseof  the  Brig  Nestor, 
1  Sumner,  73,  it  was  held,  that  giving  credit  for  a  fixed  time  for  suppHes,  did  not 
extinguish  the  hen  for  the  supphes.  A  hen  may  exist  for  a  debt  solvendum  in 
futuro,  and  many  instances  of  the  kind  were  stated  in  the  case.  Nor  does  the 
fact  that  the  master  and  owner  are  personally  liable  for  the  supplies,  destroy  the 
lien. 

"=  By  the  Neic-York Revised  Statutes,  debts  contracted  within  the  state,  by 
the  master,  owner,  agent,  or  consigtiee  of  every  vessel,  are  a  lien  when  contracted 
for  work  done  or  materials  furnished  for  building,  liepairing,  fitting,  or  equipping 
the  vessel,  or  for  provisions  and  stores  furnished,  or  for  wharfage  and  expenses 
of  keeping  the  vessel  in  port.  The  lien  is  pi-efen-ed  to  any  other  lien  except 
mariner's  wages,  and  it  ceases  after  twelve  days  from  the  departure  of  the  vessel 
from  the  port  at  which  she  was  when  the  debt  was  contracted,  to  some  other  port 
in  the  state,  and  immediately  on  the  vessel  leaving  the  state.  Every  such  ves- 
sel, unless  she  be  under  seizure,  at  the  time,  by  virtue  of  process  from  an  admi- 
ralty court  of  the  United  States,  or  had  been  sold  by  order  of  such  court,  and  the 
debt  contracted  prior  to  such  sale,  may  be  attached  and  sold  to  satisfy  the  claim, 
together  with  all  other  claims  of  the  like  kind  duly  exhibited  and  veiified.  The 
proceedings  under  the  process  of  attachment,  the  sale  of  the  vessel,  and  distribu- 
tion of  the  proceeds,  are  specially  detailed  and  prescribed.  N.  Y.  Revised 
Statutes,  vol.  ii.  493 — 500.  In  several  of  the  other  states  the  lien  is  equally 
extended  by  statute,  to  repairs  made  in  a  home  port.  In  Louisiana,  the  work- 
men who  repair  vessels  have  a  lien  on  them,  though  there  be  no  contract  in 
writing  ;  but  the  privilege  is  lost  if  they  suffer  the  vessel  to  depart.  Civil  Code, 
art.  2748. 
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ship,  freight,  and  cargo,  to  raise  money  requisite  for  the 
completion  of  the  voyage.^  This  authority  is,  however, 
limited  to  objects  connected  with  the  voyage,  and  it  must 
appear,  in  this  case,  as  well  as  when  he  binds  the  owner 
personally,  that  the  advances  were  made  for  repairs,  or 
supplies  necessary  for  the  voyage,  or  the  safety  of  the 
ship,  and  that  the  repairs  and  supplies  could  not  be  pro- 
cured upon  reasonable  terms,  or  with  funds  within  the 
master's  control,  or  upon  the  credit  of  the  owner,  inde- 
pendent of  the  hypothecation.  The  master's  right  exists 
only  in  cases  of  necessity,  and  when  he  cannot  otherwise 
procure  the  money,  and  has  no  funds  of  the  owner,  or  of 
his  own,  which  he  can  command,  and  apply  to  the  pur- 
pose.*^ He  is  to  act  with  a  reasonable  discretion,  and  is 
not  absolutely  bound  to  apply  the  money  of  others  in 
hand,  except  it  belong  to  the  owner,  in  preference  to  a 
resort  to  bottomry  ;  and  it  has  been  suggested,  by  very 
high  authority,  that  there  may  be  s^^ecial  cases  in  which 
the   master  may  raise   money  by   hypothecation,  even 


*  Lord  Mansfield,  in  Wilkins  t!.  Carmichael,  3  i)o?/g.  101.  The  Gratitudine, 
3  Rob.  Adm.  Rep.  240.  Sir  Joseph  Jekyl,  in  Watkinson  v.  Barnardiston,  2 
P.  Wm.  367.  The  case  of  the  Ship  Fortitude,  in  the  C.  C.  U.  S.for  Mass. 
decided  in  August,  1838,  contains  a  learned  confirmation  of  the  doctrine  of  the 
maritime  law,  that  the  master  of  a  ship,  has  authority  in  a  foreign  port,  to  pro- 
cure supplies  and  repairs  necessary  for  the  safety  of  the  ship  and  performance 
of  the  voyage.  The  necessaries,  though  not  such  as  are  absolutely  indispensa- 
ble, must  be  reasonably  fit  and  proper,  and  if  the  master  has  not  suitable  funds, 
or  cannot  obtain  money  on  the  personal  credit  of  the  owner,  he  may  raise  it  on 
bottomry.  The  lender  is  bound  to  exercise  a  reasonable  diligence  to  ascertain 
that  the  supplies  and  repairs  were  necessary,  or  apparently  so,  and  it  is  sufficient 
if  he  acts  with  good  faith,  and  so  will  the  master,  if  he  acts  with  reasonable  dili- 
gence, discretion,  and  skill.  A  regular  survey  is  prima  facie  e\'idence  of  the 
necessity  of  the  repairs,  so  as  to  justify  the  master  and  the  lender.  The  pre- 
sumption is  in  favour  of  the  master  and  the  lender,  and  the  onus  probandi  to  the 
contrary,  lies  on  the  owner  who  resists  the  bottomiy  bond.  T\ie  Law  Reporter, 
vol.  i.  No.  5.  Boston,  1838.  In  that  case  all  the  foreign  civilians  are  examined 
in  relation  to  the  degree  of  necessity  that  will  justify  the  hypothecation. 

''  The  Aurora,  1  Whealon's  Rep.  102.  The  Ship  Fortitude,  svpra.  The 
necessity  that  will  justify  the  resort  to  a  bottomry  bond,  is  more  pressing  and 
commanding,  than  the  necessity  which  will  justify  the  master  in  resort  to  an 
ordinary  contract  for  repairs. 
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though  he  has  his  own  money  on  board.  But  if  he  should 
raise  money  by  bottomry  in  such  a  case,  the  admiralty 
will  marshal  the  assets  in  favour  of  the  shippers  of  the 
cargo,  so  as  to  bring  their  property  last  into  contribution.* 
The  power  of  the  master  to  charge  the  owners  relative  to 
the  repairs  and  freight  of  the   ship,  does  not  exist  when 

the  owners  are  present,  or  when  at  their  residence.^ 
*172     *But  if  only  a  minority  of  the  owners  are  present, 

or  reside  at  the  place,  then  the  captain's  power 
remains  good.*^  It  is  incumbent  upon  the  creditor  who 
claims  an  hypothecation,  to  prove  the  actual  existence 
of  the  necessity,  or  of  an  apparent  necessity,  of  those 
things  which  gave  rise  to  his  demand,  after  he  has  used 
reasonable  diligence,  and  acted  with  good  faith  in  his 
inquiries,  though  he  need  not  see  to  the  actual  and  bona 


*  The  Ship  Packet,  3  Mason's  Rep.  255.  The  Hen  of  the  master  for  repairs 
made  by  his  means  at  a  foreign  port,  may  exist  without  any  express  hypotheca- 
tion. Ibid.  American  Insurance  Company  v.  Carter,  3  Paige,  323.  It  is 
clearly  the  rule  of  the  maritime  law,  supported  by  the  foreign  authorities,  that 
the  owner  of  the  cargo,  sold  by  the  master  for  the  necessities  of  the  ship,  has  an 
implied  lien  upon  the  ship  for  his  indemnity,  though  there  be  no  express  hypo- 
thecation. 

''  Code  de  Commerce,  art.  232.  Ord.  de  la  Marine,  liv.  2.  tit.  1.  Patton 
&  Dickson  V.  The  Randolph,  Gilpin's  Rep.  456.  In  the  case  of  the  Ship  La- 
vinia  v.  Barclay,  1  JVash.  Cir.  Rep.  49,  it  was  held,  that  the  captain  could  not 
raise  money  by  hypothecation,  when  one  of  the  owners  resided  at  the  port.  But 
in  a  home  port,  the  master  may  bind  the  owner  for  necessary  and  ordinary  re- 
pairs, and  equipments,  under  a  presumed  authority.  Webster  v.  Seekamp,  4 
Barmv.  4-  Aid.  352.  This  is  likewise  the  rule  in  the  Scotch  law.  1  Bell's 
Com.  524.  It  is  held  that  a  port  in  a  state  in  which  the  owner  does  not  reside, 
is  not  a  home  port  in  the  maritime  law,  as  applicable  to  the  United  States  ;  and 
the  master  of  a  vessel  may  in  such  port  hypothecate  the  vessel  by  a  bottomry 
bond  for  necessary  repairs,  if  the  owner  has  no  agent  there,  though  he  reside  in 
another  state.  Selden  v.  Hendrickson,  1  Brockenbough,  396.  Perhaps,  how- 
ever, the  distinction  heVfieen  foreign  and  home  ports,  in  relation  to  the  master's 
power  in  these  cases,  ought  to  rest,  not  in  relation  to  the  government  of  the 
country,  but  to  the  proximity  or  remoteness,  the  facility  or  difficulty  of  commu- 
nication between  the  place  where  the  master  acts,  and  the  place  where  the 
owner  resides.  This  was  the  doctrine  declared,  in  the  case  of  Hooper  v.  Whit- 
ney, in  the  Commercial  Court  at  New-Orleans,  1839,  and  it  is  reasonable  and 
just,  and  the  other  rule  would  be  very  unreasonable  in  many  cases,  as  for  in- 
stance, between  the  city  of  New-York  and  Jersey  City. 

<=  Boitlay  Paty,  271. 
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Jide  application  of  the  money.*  The  loan  must  not  ex- 
ceed the  necessity,  and  it  must  be  made  in  a  place,  and 
under  circumstances,  to  afford  rehcf.^  This  power  of 
the  master  to  borrow  money  on  bottomry,  and  h3-pothe- 
cate  the  ship  for  the  re-payment,  may  exist  as  well  at 
the  port  of  destination,  as  at  any  other  foreign  port,  when 
the  necessity  for  the  exercise  of  the  right  becomes  mani- 
fest.'^  A  doubt  has  been  raised,  whether  an  hypotheca- 
tion would  be  valid  ^A'hen  made  to  the  consignee  of  the 
owner.  The  power  in  that  instance  would  be  very  liable 
to  abuse  and  collusion,  and  the  averment  of  the  necessity 
and  integrity  of  the  transaction  ought  to  undergo  a  severer 
scrutiny.** 

*Th€  master,  in  the  course  of  the  voyage,  and  *173 
when  it  becomes  necessary,  may  also  sell  part 
of  the  cargo,  to  enable  him  to  carry  on  the  residue  ; 
and  he  may  hypothecate  the  whole  of  it,  as  well 
as  the  ship  and  freight,  for  the  attainment  of  the  same 
object.  The  law  does  not  fix  any  aliquot  part  or  amount 
of  cargo  which  the  master  may  sell  ;  nor  could  any  re- 
straint of  that  kind  be  safely  imposed.  The  power  must 
generally  speaking,  be  adequate  to  the  occasion.  The 
authority  of  the  master  must  necessaril}^  increase  in  pro- 


»  The  Ship  Fortitude,  C.  C.  U.  S.for  Mass.  August,  1838. 

^  Rucher  v.  Conyngham,  2  Peters^  Adm.  Rep.  295.  Cupisino  v.  Perez,  2 
Dall.  Rep.  194.  The  Aurora,  1  Wheat.  Rep.  96.  Rocherv.  Busher,  \  Stark. 
Rep.  27.     Roccus,  De  Navihus,  not.  23. 

<=  Reade  v.  Commercial  Insurance  Company,  3  Johns.  Rep.  3.52. 

d  See  Rucher  v.  Conynghani,  2  Peters'  Rep.  307,  to  that  point.  The  power 
given  to  the  master  to  raise  money  while  abroad,  for  the  necessities  of  the  ship, 
is  the  most  dangerous  form  in  which  his  authority  can  be  exerted,  and  all  the 
foreign  authorities  have  recommended  and  enforced  the  same  precautions,  and 
which  have  been  universally  adopted.  (Casaregis,  Disc.  71.  Roccus,  De 
Navibus,  n.  23.  Vinnius  ad  Peck.)  In  Boyle  v.  Adam,  in  the  Scotch  Admi- 
ralty, in  1801,  the  rule  that  the  lender,  on  an  hypothecation  bond,  was  not  bound 
to  see  to  the  application  of  the  money,  was  qualified  in  a  case  where  the  ex- 
penditure was  enormous,  and  the  master  a  weak  man.  BelVs  Com.  vol.  i. 
529.  note. 
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portion  to  the  difficulties  which  he  has  to  encounter. 
There  is  this  hmitation  only  to  the  exercise  of  the  power, 
that  it  cannot  extend  to  the  entire  cargo  ;  for  it  cannot  be 
presumed  to  be  for  the  interest  of  the  shipper,  that  the 
whole  should  be  sold,  to  enable  the  ship  to  proceed 
empty  to  her  port  of  destination.  The  hypothecation  of 
the  whole  may,  however,  be  for  the  benefit  of  the  whole, 
because  it  may  enable  the  whole  to  be  conveyed  to  the 
proper  market.^  This  power  of  the  master  to  pledge  or 
sell  the  cargo,  is  only  to  be  exercised  at  an  intermediate 
port,  for  the  prosecution  of  the  voyage ;  and  if  he  un- 
dul}^  breaks  up  the  voyage,  he  cannot  sell  any  part  of 
the  cargo  for  repairs  for  a  new  voyage,  and  the  power 
is  entirely  gone.''  But  if  the  voyage  be  broken  up  in  the 
course  of  it  by  ungovernable  circumstances,  the  master, 
in  that  case,  may  even  sell  the  ship  or  cargo,  provided 
it  be  done  in  good  faith,  for  the  good  of  all  concerned, 
and  in  a  case  of  supreme  necessity,  which  sweeps 
*174     all  ordinary  rules  before  it.*^     The  *merely  acting 


a  The  Giatitudine,  3  Rob.  Adm.  Rep.  240.  263.  The  United  Insurance  Com- 
pany V.  Scott,  1  Johns.  Rep.  115.  Freeman  v.  The  East  India  Company,  5 
Barnw.  8f  Aid.  617. 

^  Watt  V.  Potter,  2  Mason's  Rep.  77.    • 

c  Hayman  v.  Molton,  5  Esp.  N.  P.  Rep.  65.  Mills  v.  Fletcher,  Doug.  Rep. 
219.  Idle  V.  The  Royal  Exchange  Insurance  Company,  8  Taunt.  Rep.  755. 
Freeman  v.  The  East  India  Company,  5  Barnw.  Sf  Add.  617.  Cannon  v.  Mea- 
bum,  1  Bingham's  Rep.  243.  Robertson  v.  Clarke,  ibid.  445.  Fanny  and 
Elmira,  Edw.  Adm.  Rep.  117.  Read  v.  Bonham,  3  Bro.  ^  Bing.  147.  Scull 
V.  Briddle,2  Wash.  Cir.  Rep.  150.  The  Schooner  Tilton,  5  Mason,  476,  477. 
In  the  case  of  the  American  Insurance  Company  v.  Center,  4  Weiidell,  45,  it 
was  held,  that  in  this  country,  the  master's  right  to  sell  was  more  extensive  than 
in  England ;  for  here,  if  there  existed  a  technical  total  loss,  and  the  master  has 
reason  to  believe  the  owner  would  elect  to  abandon,  he  might  sell  the  ship.  The 
English  rule  is  more  strict,  and  it  is  the  duty  of  the  master  to  repair  the  vessel, 
unless  there  be  an  actual  total  loss,  or  he  has  no  means  of  repairing,  ■  and  can- 
not procure  any  by  the  hypothecation  of  the  ship  or  cargo.  In  the  cases  of  Gor- 
don V.  the  Mass.  F.  &  M.  Ins.  Co.  2  Pick.  249,  and  of  Hall  v.  The  Franklin 
Insurance  Company,  9  Pick.  466,  the  stricter  doctrine  of  the  English  law  was 
asserted  and  maintained.  The  master's  authority  to  sell  the  vessel  was  confined 
to  cases  of  extreme  necessity,  and  where  he  acts  with  the  most  perfect  good  faith 
for  the  interest  of  the  owner,  and  when  he  has  no  opportunity  to  consult  the 
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in  good  faith,  and  for  the  interest  of  all  concerned, 
is  not  sufficient  to  exempt  the  sale  of  goods  from  the 
character  of  a  tortious  conversion,  for  which  the  ship 
owner  and  the  purchaser  are  responsible,  if  the  absolute 
necessity  for  the  sale  be  not  clearly  made  out.  Nor  will 
the  sanction  of  a  vice-admiralty  court  aid  the  sale  when 
the  requisite  necessity  was  wanting.*  All  the  cases  are 
decided  and  peremptory,  and  upon  the  soundest  prin- 
ciples, in  the  call  for  that  necessity.  The  master  is  em- 
ployed only  to  navigate  the  ship ;  and  the  sale  of  it  is 
manifestly  beyond  his  commission,  and  becomes  the 
unauthorized  act  of  a  servant,  disposing  of  property 
which  he  was  intrusted  only  to  carry  and  convey. 
The  *master  in  such  a  case  acts,  virtute  oficii,  as  *175 
master.  His  agency  arises  by  operation  of  law, 
from  the  necessity  of  the  case,  to  prevent  a  total  loss  of  the 
property,  and  the  law  treats  him,  as  one  capable  of  selling 
in  his  own  name,  but  for  the  benefit  of  the  owner.  He 
can  give  a  sufficient  title  in  his  own  name,  as  being  by 
operation  of  law,  substituted  owner,  pro  hac  vice.  This 
was  the  view  of  the  subject  taken  in  the  case  of  the 
Schooner  Tilton,^  and  the  doctrine  appears  to  rest  on  clear 
and  solid  principles  of  law  and  policy. 


owner  or  insurer,  and  the  necessity  leaves  him  no  alternative.  This  strict  rule 
is  the  one  best  supported  by  reason  and  authority.  See,  also,  to  the  same  point, 
the  case  of  the  Brig  Sarah  Ann,  2  Sumner,  206,  where  it  was  held,  that  in  a 
case  of  urgent  necessity,  the  master  had  a  light  to  sell  the  vessel,  as  well  on  a 
home  as  on  a  foreign  shore,  and  whether  the  owner's  residence  be  near  or  at  a 
distance.  Also,  the  case  of  the  New-England  Insurance  Company  v.  The  Sarah 
Ann,  13  Peters,  387,  where  the  power  of  the  master  to  sell,  in  a  case  of  ex- 
treme necessity,  and  acting  in  good  faith,  is  fully  sustained. 

a  Van  Omeron  v.  Dowick,  2  Campb.  N.  P.^Rep.  42.  Morris  v.  Robinson, 
3  Barnw.  Sf  Cress.  196.  The  French  code  allows  the  master  to  sell  the  ship  in 
the  single  case  of  inna\dgability,  but  by  the  ancient  ordinances  the  prohibition 
was  entire  and  absolute.  The  innavigability  of  the  ship  ought,  however,  to  be 
first  ascertained  and  declared  by  the  local  magistrate  of  the  place ;  or,  if  in  a 
foreign  country,  by  the  French  Consul.  Code  de  Commerce,  art.  237.  Ord. 
de  la  Marine,  tit.  Dii  Capitaine,  art.  19.  1  Valin's  Com.  444.  Pardessus, 
Droit  Com.  tom.  iii.  26.     Boulay  Paty,  torn.  ii.  85. 

b  5  Mason,  A^l.  ...... 
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When  part  of  the  cargo  is  sold  by  the  master  at  an 
intermediate  port,  to  raise  money  for  the  necessities  of 
the  voj^age,  the  general  rule  has  been,  to  value  the  goods 
at  the  clear  j^rice  they  would  have  fetched  at  the  port 
of  destination.  But,  in  Richardson  v.  Nourse,^  the  price 
which  the  goods  actually  sold  for  at  the  port  of  necessity 
was  adopted,  and  the  court  did  not  think  that  such  a 
criterion  of  value  was  clearly  erroneous  in  point  of  law  ; 
and  with  respect  to  these  contracts  of  hypothecation  for 
necessaries,  made  by  the  master  in  a  foreign  port,  it  is 
the  universal  understanding  and  rule,  that  they  are  to  be 
made  in  the  absence  of  the  owner,  and  not  at  his  place 
of  residence,  where  he  may  exercise  his  own  judgment. 
If  the  liens  be  created  at  different  periods  of  the  voyage, 
and  the  value  of  the  ship  be  insufficient  to  discharge 
them  all,  the  last  loan  is  entitled  to  priority  in  payment, 
as  being  the  means  of  saving  the  ship.  The  contract 
does  not  transfer  the  property  of  the  ship,  but  it  gives  the 
creditor  a  privilege  or  claim  upon  it,  which  may  be 
enforced  with  all  the  expedition  and  efficacy  of  the  ad- 
miralty process.^ 

It  is  the  duty  of  the  master  engaged  in  a  foreign 
trade,    to   put  his   ship  under    the   charge   of  a  pilot, 

both  on  his    outward    and   homeward    voyage, 
*176     when    *he    is    within    the    usual    Umits    of  the 

pilot's  employment.*^     The  pilot,  while  on  board, 


•  3  Bamw.  <^  Aid.  237. 

^  Abbott  on  Shipping,  part  2.  ch.  3.  sec.  20.  22.  Chase,  J.,  Blaine  v.  The 
Ship  Charles  Carter,  4  Cranck's  Rep.  328. 

"=  Law  V.  HoUingworth,  7  Term  Rep.  160.  The  William,  6  Rob.  Adm. 
Rep.  316.  But  if  the  master,  at  a  foreign  port,  attempts  to  get  a  pilot  and  fails, 
and  then,  in  the  exercise  of  his  best  discretion,  endeavours  to  navigate  himself 
into  port,  and  grounds,  the  underwriter  is  not  discharged,  but  remains  liable  for 
theiniury.  Phillips  ?;.  Headlam,  2  Barmo.  ^  Adolph.  380.  If  he  attempts  to 
enter  a  port  without  a  pilot,  and  without  endeavours  to  procure  one,  and  a  loss 
happens,  the  underwriters  would  not  be  responsible.  It  would  be  the  fault  of 
the  master,  and  the  owners  would  be  liable.  But  if  the  loss  happens  at  a  point 
beyond  which  the  pilot's  service  was  necessary,  it  would  be  otherwise.     M'Mil- 
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has  the  exclusive  control  of  the  ship.  He  is  con- 
sidered as  master  pro  liac  vice,  and  if  any  loss  or  injury 
be  sustained  in  the  navigation  of  the  vessel  while  under 


Ian  V.  U.  Ins.  Co.  1  Rice's  S.  C.  Rep.  248.  In  the  case  of  Bolton  and  others, 
V.  American  Insurance  Company,  tried,  before  Ch.  J.  Jones,  in  the  Superior  Court 
of  New-York,  in  November,  1835,  it  was  held,  that  in  every  well  appointed  port, 
where  pilots  were  to  be  had,  a  vessel  arriving  upon  pilot  ground,  was  bound  to 
take  a  pilot,  and  the  ground  was  to  be  approached  carefully ;  and  if  in  the  night, 
the  master  was  to  hold  out  a  light  for  a  j)ilot,  and  to  wait  a  reasonable  time  for 
one,  and  to  approach  one  if  he  can  do  it  with  safety.  If  he  attempted  to  enter 
the  port  without  a  pilot,  or  steered  negligently  or  rashly  in  approaching  the 
ground  where  it  was  unsafe  to  navigate  without  a  pilot,  and  damages  ensued,  the 
underwriters  would  not  be  responsible  for  them.  The  duty  of  the  master  is  the 
more  imperative  on  the  approach  to  New-York,  which  is  of  dangerous  access,  as 
the  channel  is  only  a  mile  and  a  half  wide  between  the  bars,  and  the  coast  is 
lined  with  shifting  sand  bars.  In  cases  of  great  danger,  as  in  the  case  of  a  storm, 
if  the  captain  cannot  wait  with  safety  for  a  pilot,  he  must  come  in  without  one. 
The  system  of  pilotage  in  New-York  is  excellent.  Branch  pilots  are  appointed 
by  the  Governor  and  Senate,  and  have  to  perform  an  apprenticeship  of  five 
years  before  they  can  become  deputy  pilots  ;  and  three  years  must  elapse  before 
they  can  become  branch  or  licensed  pilots.  They  undergo  examination  before 
the  wardens  of  the  port,  and  give  security.  See  Laics  of  New-York,  February 
19,  1819,  ch.  18,  and  particularly  sec.  7  and  12.  April  12,  1822,  ch.  196. 
April  16,  1830,  ch.  207.  March  30,  1831,  ch.  93.  In  1837,  the  statute  laws 
of  New-York  relative  to  pilots  were  re-digested  and  essentially  amended,  and  all 
former  statutes  repealed.  A  board  of  five  commissioners  was  established  for 
licensing,  regulating,  and  governing  pilots  and  deputy  pilots,  and  they  were  clothed 
with  large  powers.  Applicants  for  license  were  to  be  examined  before  the  com- 
missioners as  to  their  fitness,  skill,  and  character,  and  they  were  to  enter  into 
recognizances  with  sureties  for  the  faithful  execution  of  their  trust.  Laws  of 
New-York,  1837,  ch.  184.  Further  regulations  were  made,  and  the  mode  and 
rate  of  compensation  for  pilotage  established,  by  the  act  of  New-York,  of  April 
12th,  1838,  ch.  197.  In  England,  the  statute  of  6  George  IV.  c.  125,  consolida- 
ted all  the  prior  English  laws,  with  respect  to  the  licensing  and  employment  of 
pilots;  and  an  abridged  view  of  its  piovisions  is  given  in  M'Cidloch's  Com. 
Diet.  tit.  Pilots.  In  Massachusetts,  the  law  of  pilotage  is  as  well  and  carefully 
digested  as  any  where  else.  The  Governor  and  Council  appoint  the  pilots,  ex- 
cept for  the  harbour  of  Boston,  and  there  they  are  commissioned  by  the  Commis- 
sioners of  Pilots.  Evei-y  branch  pilot  may  nominate  his  deputy  pilots  for  the 
approbation  of  the  Governor,  and  they  all  give  bond,  with  sureties,  for  their 
faithfulness.  Revised  Statutes  of  Massachusetts,  part  1.  tit.  12.  ch.  32.  The 
pilot  regulations  in  the  other  great  commercial  states,  are  doubtless  of  the  same 
efficient  character,  and  the  general  commercial  law  on  the  subject  applies  equally 
to  all  the  states  ;  though  Congress  may  establish  a  system  of  pilotage  in  ports 
and  harbours  within  the  United  States,  and  give  the  District  Courts  jurisdiction 
of  the  same,  yet  they  have  not  done  it.  In  Georgia,  pilots  are  licensed  by  a 
permanent  Board  of  Commissioners,  and  they  are  required  to  give  bonds,  with 
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the  charge  of  the  pilot,  he  is  answerable,  as  strictly  as  if 
he  were  a  common  carrier,  for  his  default,  negligence,  or 
unskilfulness  ;  and  the  owner  would  also  be  responsible 
to  the  party  injured  for  the  act  of  the  pilot,  as  being  the 
act  of  his  agent.^  Though  some  doubt  had  been  raised 
by  the  dictum  of  Ch.  J.  Mansfield,  in  Bowcher  v.  Nord- 
strom,^ yeX  the  weight  of  authority,  and  the  better  reason 
is,  that  the  master,  in  such  a  case,  would  not  be  respon- 
sible as  master,  though  on  board,  provided  the  crew 
acted  in  regular  obedience  to  the  pilot.*^ 


sureties,  for  the  due  execution  of  their  duty,  and  to  take  a  special  oath  in  rela- 
tion to  the  same,  and  the  commissioners  are  to  settle  ail  disputes  between  pilots 
and  masters  of  vessels,  and  with  power  to  revoke  licenses  for  incompetency, 
negligence,  or  misbehaviour.  Princess  Dig.  1837,  p.  759.  The  only  Con- 
gressional provision  on  the  subject,  is  contained  in  the  act  of  Congi-ess  of 
August  7,  1789,  ch.  9.  sec.  4,  which  still  remains  in  force,  and  in  which 
it  is  declared,  that  "  All  pilots  in  the  bays,  inlets,  rivers,  harbours,  and  ports  of 
the  United  States,  shall  continue  to  be  regulated  in  conformity  with  the  existing 
laws  of  the  states  respectively,  wherein  such  pilots  may  be,  or  with  such  laws 
as  the  states  may  respectively  thereafter  enact  for  the  purpose,  until  further 
legislative  pro^^sion  shall  be  made  by  Congress."  The  cognizance,  therefore, 
of  the  cases  under  state  laws,  as  to  pilotage,  belongs,  at  present,  to  state  courts. 
Marshall,  Ch.  J.,  in  Gibbons  v.  Ogden,  9  Wheat.  207.  The  Schooner  Wave 
V.  Hyer,  on  appeal  to  the  Circuit  Court  of  the  United  States,  for  the  Southern 
District  of  New-York,  2  Payne's  Rep.  Low  v.  Commissioners  of  PilotagC;  R. 
M.  Charlton' s  Geo.  Rep.  314.  But  in  the  case  of  Hobart  v.  Drogan,  10  Pe- 
ters' U.  S.  Rep.  108,  it  was  held,  that  suits  for  pilotage  on  the  high  seas  and  on 
tide  waters  were  within  the  admiralty  jurisdiction,  and  the  state  courts  had  only 
C07icii7-rent  jurisdiction  with  the  district  courts  in  suits  for  pilotage.  The  act  of 
Congress  of  2d  March,  1837,  ch.  22,  declared,  that  it  should  be  lawful  for  the 
master  or  commander  of  any  vessel,  coming  into  or  going  out  of  any  port  situate 
upon  the  waters  which  are  the  boundary  between  two  states,  tO'  employ  any  pilot 
duly  licensed  or  authorized  by  the  laws  of  either  state  bounded  upon  said  waters. 
Concurrently  in  point  of  time  with  this  act  of  Congress,  the  statute  of  New-Jer- 
sey was  passed  for  establishing  and  i-egulating  pilots  for  the  ports  of  that  state, 
within  Sandy  Hook.     Elmer's  Dig.  400. 

*  Bussy  V.  Donaldson,  4  Dallas'  Rep.  206.  Huggettv.  Montgomery,  5  Bos. 
^  Pull.  446.  Yates  v.  Brown,  8  Pick.  23.  Pilot-boat  Washington  v.  Ship 
Saluda,  U.  S.  District  Court,  S.  C,  April,  1831.  Williamson  v.  Price,  16 
Martin's  Louis.  Rep.  399. 

b  1  Tamit.  Rep.  568. 

<=  In  the  case  of  the  Portsmouth,  6  Rob.  Adm.  Rep.  317.  Sncll  v.  Rich,  1 
Johns.  Rep.  305.  By  the  statute  of  6  George  IV.  c.  125.  sec.  53,  owners  and 
masters  of  ships  are  exempted  from  liability,  for  any  damage  arising  from  the 
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(2.)    Of  the  rights  and  duties  of  seamen. 

We  come  next  to  treat  of  the  laws  applicable  to  sea- 
men; and  it  will  appear,  for  obvious  reasons,  that  in  the 
codes  of  all  commercial  nations  they  are  objects  of  great 
solicitude  and  of  paternal  care.  They  are  usually  a 
heedless,  ignorant,  audacious,  but  most  useful  class  of 
men,  exposed  to  constant  hardships,  perils,  and  oppres- 
sion. From  the  nature  of  their  employment,  and  their 
"  home  on  the  deep,"  they  are  necessarily  excluded,  in 
a  great  degree,  from  the  benefits  of  civilization,  and  the 
comforts  and  charities  of  domestic  life.  Upon  their  na- 
tive element  they  are  habitually  buffeted  by  winds  and 
waves,  and  wrestling  with  tempests  ;  and  in  time 
of  war  they  *are  exposed  to  the  still  fiercer  ele-  *177 
ments  of  the  human  passions.  In  port  they  are 
the  ready  and  the  dreadful  victims  of  temptation,  fraud, 
and  vice.^  It  becomes,  therefore,  a  very  interesting  topic 
of  inquiry,  to  see  what  protection  the  laws  have  thrown 
around  such  a  houseless  and  helpless  race  of  beings,  and 
what  special  provisions  have  been  made  for  their  security 
and  indemnity. 

The  seamen  employed  in  the  merchant  service,  are 
made  subject  to  special  regulations,  prescribed  by  acts 
of  Congress.  Shipping  articles  are  contracts  in  writing, 
or  in  print,  declaring  the  voyage  and  the  term  of  time 
for  which  the  seamen  are  shipped,  and  the  rate  of  wages, 


want  of  a  licensed  pilot,  unless  the  want  arose  from  a  refusal  to  take  one  on 
board ;  or  from  wilful  neglect,  in  not  using  all  due  means  to  take  one  on  board 
who  may  offer.  He  is  equally  exempted  from  responsibility  for  the  incapacity 
or  defaults  of  the  pilot. 

"  The  recklessness  with  which  sailors  dissipate  their  wages,  and  the  facility 
with  which  they  are  cheated  out  of  them,  are  proverbial ;  and  those  persons 
who  have  the  superintendence  of  marine  hospitals  well  know,  how  severely  and 
extensively  sailors  are  afflicted,  beyond  all  other  classes  of  men,  by  those  odious 
diseases  which  so  terribly  chastise  licentious  desire.  Such  a  scourge  is  far 
vvorse  to  them  than  the  storms  and  the  monsters  of  the  ocean ;  than  either  the 
prcBcipitem  Africum  decertantem  aquilonibus,  the  rabiem  noli,  the  monstra 
natantia,  or  the  infamcs  scopulos,  acroccraunia. 
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and  when  they  are  to  render  themselves  on  board  ;  and 
the  articles  are  to  be  signed  by  every  seaman  or  mariner, 
on  all  voyages  from  the  United  States  to  a  foreign  port, 
and,  in  certain  cases,  to  a  port  in  another  state,  other  than 
an  adjoining  one.^  If  there  be  no  such  contract,  the 
master  is  bound  to  pay  to  every  seaman  who  performs 
the  voyage  the  highest  wages  given  at  the  port  for  a 
similar  voyage,  within  the  three  next  preceding  months, 
besides  forfeiting  for  every  seaman  a  penalty  of  twenty 
dollars.  The  seamen  are  made  subject  to  forfeitures  if 
they  do  not  render  themselves  on  board  according  to  the 
contract,  or  if  they  desert  the  service  ;  and  they  are  liable 
to  summary  imprisonment  for  desertion,  and  to  be  de- 
tained until  the  ship  be  ready  to  sail.  If  the  mate  and  a 
majority  of  the  crew,  after  the  voyage  is  begun,  but  be- 
fore the  vessel  has  left  the  land,  deem  the  vessel 
*17S  unsafe,  or  not  duly  provided,  and  *shall  require 
an  examination  of  the  ship,  the  master  must  pro- 
ceed to,  or  stop  at,  the  nearest  or  most  convenient  port, 
where  an  inquiry  is  to  be  made,  and  the  master  and  crew 
must  conform  to  the  judgment  of  the  experienced  persons, 
selected  by  the  district  judge  or  a  justice  of  the  peace. 
If  the  complaint  shall  appear  to  have  been  without  foun- 
dation, the  expenses  and  reasonable  damages,  to  be  as- 
certained by  the  judge  or  justice,  are  to  be  deducted  from 
the  wages  of  the  seamen.  But  if  the  vessel  be  found  or 
made  seaworthy,  and  the  seamen  shall  refuse  to  proceed 
on  the  voyage,  they  are  subjected  to  imprisonment  until 


^  A  foreign  voyage,  in  the  language  of  trade  and  commerce,  means  a  voyage 
to  some  port  or  place  within  the  territory  of  a  foreign  nation.  The  terminus  of 
the  voyage  settles  the  description.  In  this  view,  neither  fishing  or  whaling  voy- 
ages are  strictly  foreign  voyages.  This  is  the  sense  in  which  foreign  voyages 
are  understood  in  the  Duties  Collection  Act  of  1799,  ch.  128,  and  in  the  Acts  of 
1790,  ch.  56,  and  of  18  13,  ch.  2,  relative  to  shipping  articles,  and  the  above 
Act  of  1799  still  constitutes  the  leading  statute  to  regulate  our  commercial  in- 
tercourse with  foreign  nations.  Taber  v.  United  States,  C.  C.  U.  S.  for  Mass. 
October,  1839. 
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they  pay  double  the  advance  made  to  them  on  the  ship- 
ping contract.^     Fishermen  engaged  in  the  fisheries  are 
liable  to  the  like  penalties  for  desertion ;  and  the  fishing 
contract  must  be  in  writing,  signed  by  the  shipper  and 
the  fishermen,  and   countersigned   by  the   owner.^     The 
articles  do  not  determine  exclusively  who  are  the  owners, 
and  the  seamen  may  prove,  by  other  documents,  the  real 
and  responsible  owners.     The  object  of  the  articles  is,  to 
place  the  crew  of  a  fishing  vessel  upon   a  footing   with 
seamen  in  the  merchant  service,  and  to  make  them  hable 
to  the  same  restrictions,  and  entitled  to  the  same  reme- 
dies.-^     Provision  is   made  for  the   prompt  recovery  of 
seamen's  wages,  of  which  one-third  is  due  at  every  port 
at  which  the  vessel  shall  unlade  and  dehver  her  cargo, 
before  the  voyage  be  ended  ;  and  at  the  end  of  the  voy- 
age, the   seamen  may  proceed  in  the  District  Court,  by 
admirahy  process,  against  the  ship,  if  the  wages  be  not 
paid  within  ten  days  after  they  are  discharged.'^     The 
seamen  having  hke  cause   of  complaint,  may  all  join  m 
one  suit,  and  they  may  proceed  against  the  vessel  within 
the  ten  days,  if  she  be  about  to  proceed  to  sea  :  but  this 
remedy,  in  rem,  does  not  deprive  the  seamen  of 
their  remedy  at  common  law  for  the  *recovery  of     *179 
their  wages.'^     The.  statutes  further  provide  for 


a  Act  of  Congress,  July  20th,  1790,  ch.  29.  sec.  1,  2,  3.  5.  7.  In  the  slate 
of  Missouri  there  are  statute  p^o^dsions  for  the  regulation  of  boatmen  on  the 
navigable  waters  of  that  state,  their  conti-acts,  their  duties,  their  protection, 
and  the  remedies  against  them,  as  in  the  analogous  cases  of  seamen  on  the  high 
seas.     Revised  Statutes  of  Missouri,  1835,  p.  99. 

b  Act  of  Congress,  June  19th,  1813,  ch.  2.  sec.  1,  2. 

c  Wait  V.  Gibbs,  4  Pick.  298. 

d  The  voyage  is  ended  when  the  vessel  has  arrived  at  her  last  port  of  destina- 
tion and  is  safely  moored  at  the  wharf.  But  the  seamen  may,  by  the  terms  of 
the  contract,  or  the  usage  of  the  port,  be  bound  to  remain  by  the  vessel  after  the 
voya-e  is  ended,  and  assist  in  discharging  the  cargo,  and  their  wages  will  be 
continued  until  that  takes  place.     The  Maiy,  Ware's  Rep.  4.54. 

e  Act  of  Congress,  July  20th,  1790,  ch.  29.  sec.  6.  Ihe  statute  of  59  Geo. 
Ill   ch   58.  proNdded,  also,  an  expeditious  remedy  for  the  recovery  of  seamen  s 
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the  safety  and  comfort  of  the  seamen,  by  requiring  that 
every  ship  belonging  to  a  citizen  of  the  United  States,  of 
the  burthen  of  one  hundred  and  fifty  tons,  or  upwards, 
navigated  by  ten  or  more  persons,  and  bound  to  a  foreign 
port;  or  of  the  burthen  of  seventy  tons,  or  upwards,  and 
navigated  with  six  or  more  persons,  and  bound  from  the 
United  States  to  any  port  in  the  West  Indies,  shall  be 
provided  with  a  medicine  chest,  properly  supplied  with 
fresh  and  sound  medicines ;  and  if  bound  on  a  voyage 
across  the  Atlantic  ocean,  with  requisite  stores  of  water, 
and  salted  meat,  and  wholesome  ship-bread,  well  secured 
under  deck.* 

It  is  further  provided  by  statute,  for  the  just  and  bene- 
volent purpose  of  affording  certain  and  permanent  relief 
to  sick  and  disabled  seamen,  that  a  fund  be  raised  out  of 
their  wages,  earned  on  board  of  any  vessel  of  the  United 
States,  and  be  paid  by  the  master  to  the  collector  of  the 
port,  on  entry  from  a  foreign  port,  at  the  rate  of  twenty 
cents  per  month  for  every  seaman.  The  like  assessment 
is  to  be  made  and  paid  on  the  new  enrolment  or  license 
for  carrying  on  the  coasting  trade,  and  also  by  persons 
navigating  boats  and  rafts  on  the  Mississippi.  The  mo- 
neys so  raised  are  to  be  expended  for  the  temporary  relief 
and  maintenance  of  sick  and  disabled  seamen,  in  hospitals 
or  other  proper  institutions  established  for  such  purposes  ; 
and  the  surplus  moneys,  when  sufficiently  accumulated, 


wages,  by  allowing  them  to  apply  to  the  summary  jui-isdiction  of  a  justice  of  the 
peace,  when  the  wages  do  not  exceed  £20. 

»  Act  of  Congress,  July  20lh,  1790,  sec.  8,  9,  and  Ibid.  March  2d,  1805,  ch. 
88.  The  Act  of  Congress  of  July  20th,  1790,  sec.  9,  gives  to  the  seamen  double 
wages  for  every  day  that  they  are  put  on  short  allowance,  and  the  vessel  has  not 
the  quantity  and  quality  of  provisions  required.  The  British  statute  of  43  Geo. 
III.  ch.  .56,  has  another  very  humane  provision  for  the  health  and  security  of 
the  passengers  and  crew.  It  provided,  that  no  British  ship  should  clear  out 
from  a  British  port  with  a  greater  number  of  persons  on  board,  including  chil- 
dren and  the  crew,  than  in  the  proportion  of  one  person  for  every  two  tons  of  the 
burthen  of  the  ship,  as  appearing  in  the  certificate  of  registry,  or  of  that  part  of 
the  ship  unladen.     A  penalty  of  £50  is  forfeited  for  each  extra  person. 
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shall  be  applied  to  the  erection  of  marine  hospitals,  for 
the  accommodation  of  sick  and  disabled  seamen.     These 
hospitals,  as  far  as  it  can  be  done  with  convenience,  are 
to  receive   sick  foreign  seamen  on  a  charge  of 
seventy-five  cents  *per  day,  to  be  paid  by  the      *180 
master  of  the  foreign  vessel.*     And   to   relieve 
American  seamen  who  may  be  found  destitute  in  foreign 
places,  and  as  evidence  of"  the  constant  and  paternal  so- 
licitude of  the  United  States  for  the  preservation  and  pro- 
tection of  their  seamen  abroad,  it  is  made  the  duty  of  the 
American  consuls  and  commercial  agents,  to  provide  for 
those  who  may  be  found  destitute  within  their  consular 
districts,  and  for  their  passages  to  some  port  in  the  United 
States,  in  a  reasonable  manner,  at  the  expense  of  the  Uni- 
ted States ;  and  American  vessels  are  bound  to  take  such 
seamen  on  board,  at  the  request  of  the  consul,  but  not 
exceeding  two  men  to  every  hundred  tons  burthen  of  the 
ship,  and  transport  them  to  the  United  States,  on  such 
terms,  not  exceeding  ten  dollars  for  each  person,  as  may 
be  agreed  on.     So,  if  an  American  vessel  be  sold  in  a 
foreign  port,  and  her  company  discharged,  or  a  seaman 
be  discharged  with  his  consent,  the  master  must  pay  to 
the  consul  or  commercial  agent  at  the  place,  three  months 
pay,  over  and  above  the  wages  then  due,  for  every  such 
seaman,  two-thirds  of  which  is  to  be  paid  over  to  every 
seaman  so  discharged,  upon  his  engagement  on  board  of 
any  vessel  to  return  to  the  United  States  ;  and  the  other 
third  to  be  retained,  for  the  purpose  of  creating  a  fund  for 
the  maintenance  and  return  of  destitute  American  seamen 
in  such  foreign  port.^ 

The  act  of  Congress  of  March  3d,  1813,  declared,  that 
no  seaman,  who  was  not  a  citizen  or  native  of  the  United 
States,  should  be  employed  on  board  of  any  public  or 


a  Ac/s  of  Congress,  .July  16th,  1798,  March  2d,  1799,  and  May  3d,  1802. 
^  Act  of  Congress,  February-  28th,  1803,  ch.  62.  . 
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private  vessel  of  the  United  States.  But  the  provision 
against  the  employment  of  foreign  seamen,  is  probably 
without  any  efficacy,  for  it  applies  only  to  those  nations 
who  shall,  in  like  manner,  have  prohibited  the  employ- 
ment of  American  seamen. 

Greenwich  hospital,  in  England,  is  a  noble 
*181  asylum  for  decayed  *and  disabled  seamen  be- 
longing to  the  royal  navy ;  but  another  national 
establishment  was  wanting  for  seamen  maimed  or  dis- 
abled by  sickness  or  accidental  misfortunes,  or  worn  out 
by  age,  in  the  merchant  service.  This  was  provided  for 
by  the  statute  of  20  Geo.  II.  c.  38,  which  created  a  cor- 
poration attached  to  Greenwich  hospital,  and  laid  the 
foundations  of  a  magnificent  charity,  with  liberal,  careful, 
and  minute  provisions,  some  of  which  have  been  copied 
into  our  own  statutes  ;  and  it  is  sustained  by  an  assess- 
ment similar  to  our  own,  of  sixpence  sterhng  per  month 
out  of  seamen's  wages.  In  one  respect,  the  English 
charity  is  much  broader  than  ours,  for  it  reaches  to  the 
poor  widow,  and  infant  children  of  every  seaman  who 
perishes  in  the  service,  and  who  shall  be  found  to  be 
proper  objects  of  charity.* 


*  The  contributions  from  merchant  ships  to  the  trustees  of  Greenwich  hospi- 
tal, in  1828  and  1829,  exceeded  £20,000  sterhng  a  year,  and  yet  there  was  not 
on  the  estabHshment  a  single  individual  who  had  been  exclusively  employed  in 
the  merchant  service.  The  statute  of  4  and  5  Wm.  IV.  c.  34,  directed,  there- 
fore, that  the  contribution  of  sixpence  per  month  by  seamen  in  the  merchant 
ser\ace  should  cease  from  1st  January,  1835,  and  that  £20,000  a  year  should 
be  advanced  from  the  consohdated  fund  to  the  hospital  to  make  good  the  defi- 
ciency. The  act  of  Wm.  IV.  repealed  the  statute  of  20  Geo.  II,  except  so  far 
as  it  related  to  the  establishment  of  the  coi-poration  ;  and  it  repealed  so  much  of 
the  act  of  37  Geo.  III.  c.  73,  as  related  to  the  wages  of  seamen  dying  while  em- 
ployed in  the  West  India  trade,  and  it  introduced  a  new  system.  This  system 
provides  contributions  for  a  new  fund ;  and  every  master  and  owner  of  a  British 
merchant  ship  or  vessel  are  to  pay  2s.  per  month,  and  every  seaman  sers'ing  on 
board  such  ship  or  vessel  Is.  per  month;  and  the  institution  is  to  provide  in  its 
hospital  for  seamen  becoming  incapable  by  sickness,  wounds,  or  other  accidental 
misfortunes,  or  worn  out  by  age,  and  in  certain  cases  for  their  widows  and  chil- 
dren.    The  masters  and  ownerS)  and  their  widows  and  children)  being  objects 
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With  respect  to  the  behaviour  of  the  master  and  sea- 
men, and  the  disciphne  on  board  of  merchant  ships,  it  is 
held,  that  the  master  is  personally  responsible  in  dama- 
ges for  any  injury  or  loss  to  the  ship  or  cargo,  by  reason 
of  his  negligence  or  misconduct.  Being  responsible 
over  to  others  for  his  conduct  as  master,  the  law,  as 
well  on  that  account  as  from  the  necessity  of  the  case, 
has  intrusted  him  with  great  authority  over  the  mariners 
on  board.  Such  authority  is  requisite  to  the  safe  naviga- 
tion of  the  ship,  and  the  preservation  of  good  order  and 
discipline.  He  may  imprison,  and  also  inflict  reason- 
able corporal  punishment  upon  a  seaman,  for  disobe- 
dience to  reasonable  commands,  or  for  disorderly, 
riotous,  or  insolent  conduct ;  and  his  authority,  in 
that  respect,  is  analogous  to  *that  of  a  master  on  *1S2 
land  over  his  apprentice  or  scholar.^     The  books 


of  charity  as  aforesaid,  are  to  partake  of  the  bounty ;  the  contributions  to  the 
fund  are  estimated  to  amount  hereafter  to  £.50,000  sterling  a  year.  il/'C«Z- 
locli's  Com.  Diet.  tit.  Seamen. 

The  ancient  Romans  never  provided  any  asylum  for  the  poor.  Humanity  was 
no  part  of  their  national  character.  Its  cultivation,  as  a  public  duty,  is  one  of 
the  inestimable  blessings  of  the  introduction  of  Christianit}'.  There  did  not 
exist  in  the  Roman  legislation  any  provision  for  them,  unless,  says  Hugo,  {His- 
tory of  the  Roman  Law,  sec.  154,)  we  may  consider  the  law  of  the  twelve 
tables,  which  regulated  funeral  expenses,  to  have  been  introduced  in  their 
favour,  as  a  means  to  prevent  the  ruin  of  families.  But  there  was  a  provision  in 
favour  of  the  Roman  soldiers,  which  shows  the  wise  policy,  if  not  humanity,  of 
the  Roman  discipline.  Half  of  the  donatives  of  the  soldiers  was  withdrawn 
and  placed  in  security  in  camp  for  their  use,  to  prevent  its  being  wasted  in  ex- 
travagance and  debauchery.  Vegetius  considered  it  a  divine  institution. 
There  was  likewise  a  contribution  by  each  soldier  to  a  common  fund  in  camp,  to 
defray  his  funeral  expenses.  Vegetius,  De  Re  Militari,  1.  2.  ch.  20.  Chelsea 
hospital,  in  England,  for  the  reception  of  sick  and  superannuated  soldiers,  has 
infinitely  better  pretensions  than  the  Roman  provision,  to  be  regarded  as  divini- 
tus  institutum. 

^  Molloy,  b.  2.  ch.  3.  sec.  12.  Thorne  v.  White,  1  Peters''  Adm.  Rep.  168. 
Rice  V.  The  Polly  and  Kitty,  2  ibid.  420.  The  United  States  v.  Smith,  3  Wash. 
Cir.  Rep.  525.  Michaelson  v.  Denison,  3  Day^s  Rep.  294.  Comersford  v. 
Baker,  before  Lord  Stowell,  June,  1825.  The  United  States  v.  Dewev,  Neu-- 
York  Circuit,  June,  1828.  Lord  Stowell,  in  the  case  of  the  Agincourt,  1 
Hagg.  Adm.  Rep.  272.  The  Lowther  Castle,  ibid.  384.  The  United  States 
V.  Freeman,  4  Mason's  Rep.  512.     Turner's  case,  1    IT  art',  83.     Butler  v. 
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unite  in  the  lawfulness  and  necessity  of  the  power. 
Without  it,  authority  could  not  be  maintained,  nor  navi- 
gation made  safe.  Subordination  is  essential  to  be 
strictly  enforced,  among  a  class  of  men  whose  manners 
and  habits  partake  of  the  attributes  of  the  element  on 
which  they  are  employed.  Disobedience  to  lawful 
commands  is  a  more  noxious  offence,  and  the  most 
dangerous  in  its  nature,  for  it  goes  at  once  to  the  utter 
annihilation  of  all  authority.  But  care  must  be  taken 
that  the  punishment  be  administered  with  due  modera- 
tion. The  law  watches  the  exercise  of  discretionary 
power  with  a  jealous  eye.  If  the  correction  be  excessive 
or  unjustifiable,  the  seaman  is  sure  to  receive  compen- 
sation in  damages  on  his  return  to  port,  in  an  action  at 
common  law.^  And  it  must  be  an  extreme  case  that 
will  justify  a  master  to  confine  a  seaman  in  a 
*183      common  gaol  in  a  foreign  port.     He  cannot  do  *it 


M'Lellan,  District  Court  in  Maine,  ihicl.  219.  Bangs  v.  Little,  ibid.  506. 
Though  the  maritime  codes  of  continental  Europe,  such  as  the  Consolato,  the 
laws  of  Oieron,  of  Wisbuy,  of  the  Hanse  Towns,  and  of  Denmark,  carefully 
avoid  the  direct  mention  of  any  legal  authority  of  the  captain  to  correct,  by  cor- 
poral chastisement,  the  misbehaviour  of  mariners ;  yet,  as  the  learned  judge  of 
the  District  Couit  of  Maine  observed,  in  a  case  above-mentioned,  this  power 
in  the  master  seems  either  to  have  been  inferred,  or  to  have  become  silently 
established  by  usage.  Casaregis  {Disc.  136.  n.  14.)  admits  that  the  master 
may  inflict  slight  chastisement,  by  analogy  to  the  power  of  a  father  or  domestic 
master  ;  and  the  ordinance  of  Louis  XIV.  (liv.  2.  tit.  1.  art.  22.)  confers  a  strong 
power  of  personal  punishment  on  the  captain,  in  aggravated  cases,  and  acting 
under  the  advice  of  the  mate  and  pilot.  The  Act  of  Congresn,  3d  March,  1835, 
ch.  40.  sec.  3,  makes  it  an  indictable  offence,  punishable  by  fine  and  imprison- 
ment, for  the  master  or  other  officer  of  any  American  vessel,  on  the  high  seas  or 
other  waters,  within  the  admiralty  and  maritime  jurisdiction  of  the  United  States, 
from  malice,  hatred,  or  revenge,  and  without  justifiable  cause,  to  beat,  wound, 
or  imprison  any  of  the  crew,  or  withhold  from  them  suitable  food  and  nourish- 
ment, or  inflict  upon  them  any  cruel  and  unusual  punisViment.  In  the  case  of 
the  United  States  v.  Proctor,  in  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New-York,  in  November,  1835,  it  was  held,  that,  as  a  general 
rule,  seamen  must  obey  the  last  order  coming  from  any  officer,  as  it  may  arise 
from  some  sudden  emergency  requiring  it ;  and  that  for  unjustifiable  disobedience 
moderate  personal  punishment  might  be  inflicted, 
a  Watson  v.  Christie,  2  Bos.  4^  Pull.  224. 
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as  a  punishment,  but  only  by  way  of  precaution  under 
the  existing  circumstances.^  The  master  may  also  con- 
fine a  passenger  who  refuses  to  submit  to  the  necessary 
discipline  of  the  ship.*^ 

The  master  has  also  the  right  to  discharge  a  seaman 
for  just  cause,  and  put  him  ashore  in  a  foreign  country  ; 
but  the  causes  must  be,  not  slight  but  aggravated,  such 
as  habitual  disobedience,  mutinous  conduct,  theft,  or 
habitual  drunkenness ;  and  he  is  responsible  in  damages 
if  he  discharges  him  without  just  cause.*^  This  power 
of  discharoe  extends  to  the  mate  and  subordinate  officers, 
as  well  as  to  the  seamen,  for  the  master  must  be  supreme 
in  the  ship,  and  subordination  and  discipline  are  indis- 
pensable to  the  safety  and  welfare  of  the  service.  But 
it  would  require  a  case  of  flagrant  disobedience,  or  gross 
negligence,  or  palpable  want  of  skill,  to  authorize  the 
captain  to  displace  a  mate,  who  is  generally  chosen  with 
the  consent  of  the  owners,  and  with  a  view  to  the  better 
safety  of  the  ship,  and  the  security  of  their  propert3^'^ 
The  marine  law  requires  the  master  to  receive  back  a 
seaman  whom  he  has  discharged,  if  he  repents  and  offers 
to  return  to  his  duty  and  make  satisfaction  ;  and  if  the 
master  refuses,  or  if  the  seaman  has  been  unduly  dis- 
charged, he  may  follow  the  ship,  and  recover  his 
wages  for  the  voyage,  and  *the  expenses  of  his     *184 


*  United  States  v.  Ruggles,  5  Mason's  Rep.  192.  The  subordinate  officers 
have  no  authority  to  punish  a  seaman  when  the  master  is  on  board,  unless  by  his 
orders.     Elwell  w.  Martin,   Ware's  Rep.  53.     Butler  t;.  M'Lellan,  ii/«?.  219. 

b  BoyceiJ.  Bayliffe,  1  Campb.  N.  P.  Rep.  58. 

<^  Reif  V.  The  Ship  Maria,  1  Peters'  Adm.  Rep.  186.  Black  v.  The  Ship 
Louisiana,  2  ibid.  268.  HuUe  v.  Heightman,  2  East's  Rep.  145.  Sir  WilHam 
Scott,  in  the  case  of  the  Exeter,  2  Rob.  Adm.  Rep.  261.  The  French  law  affords 
peculiar  protection  to  seamen,  and  among  other  things  in  this,  that  it  prohibits 
the  master  from  discharging  a  seaman,  in  any  case,  in  a  foreign  country.  This 
was  by  a  royal  declaration  of  18th  December,  1728,  art.  1,  mentioned  in  1 
Valin's  Com.  734 ;  and  it  is  adopted  in  the  Code  de  Commerce,  art.  270. 

"*  Atkyns  V.  Burrows,  1  Peters'  Adm.  Rep.  244.  Thompson  v.  Bush,  4 
Wash.  Cir.  Rep.  333. 
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return.*  The  laws  of  the  United  States  make  it  highly 
penal,  and  subject  the  master  to  fine  and  imprison- 
ment, if,  without  justifiable  cause,  he  maliciously  forces 
an  officer  or  mariner  on  shore  while  abroad,  or  leaves 
him  behind  in  any  foreign  port  or  place,  or  refuses  to 
bring  home  those  whom  he  took  out,  and  are  in  a  condi- 
tion and  willing  to  return.** 

It  was  a  question  which  received  a  profound  dis- 
cussion, and  led  to  a  learned  research,  in  Harden  v. 
Gordon,'^  whether  a  seaman,  who  became  sick  and  disa- 
bled on  the  voyage,  was  entitled  to  medical  advice  and 
aid,  such  as  medicine,  sustenance,  and  attendance,  at 
the  expense  of  the  ship.  It  was  there  shown  and 
decided,  that  the  expense  of  curing  a  sick  seaman  in  the 
course  of  the  Yoy^ge,  was  a  charge  upon  the  ship  ac- 
cording to  the  maritime  law  of  Europe,*^  and  the  rule 
recommended  itself  as  much  by  its  intrinsic  equity  and 
sound  policy,  as  by  the  sanction  of  its  general  authority. 
Such  an  expense  was  in  the  nature  of  additional  wages 
during  sickness,  and  it  constituted  a  material  ingredient 
in  the  just  remuneration  of  seamen  for  their  labour  and 
services.  The  statute  law  of  the  United  States*'  has  not 
changed  the  maritime  law  and  exempted  the  vessel,  ex- 
cept so  far  as  respects  medicines  and  medical  advice, 
and  which  must  be  borne  by  the  seamen  and  not  by  the 
owner,  when  there  ^vas  a  proper  medicine  chest,  and 
medical  directions,  on  board  the  ship ;  and  it  does  not 
apply  to  nursing,  diet,  and  lodging,  or  even  medical  ad- 


*  Lmcs  of  Olcron,B.rt.\Z.  Laws  of  TT'tsi?/?/,  art.  25.  Code  de  Commerce, 
art.  270.  Rolf  v.  The  Ship  Maria,  1  Peters'  Adm.  Rep.  193,  194.  Hutchin- 
son V.  Coombs,  District  Court  of  Maine,  Ware'^s  Rep.  65.  The  Nimrod, 
ibid.  9. 

^  Act  of  Congress,  Sd  March,  1825,  ch.  67.  sec.  10. 

c  2  Mason's  Rep.  541. 

^  Laws  of  Oleron,  art.  7.  Laws  of  Wisbny,  art.  19.  Laws  of  the  Hanse 
Towns,  art.  45.      Code  de  Commerce,  art.  262,  263. 

®  Vide  sxipra,  179. 
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vice  if  the  seaman  be  carried  ashore,  and  which,  under 
the  general  maritime  law,  are  to  be  borne  by  the  vessel.'^ 
The  claim  for  such  expenses,  equally  with  a  claim  for 
wages,  may  be  enforced  in  the  courts  of  admiralty ;  and 
Judge  Story,  in  the  case  of  Harden  v.  Gordon,  with  great 
force,  and  moving  on  solid  principles,  vindicated 
the  admiralty  jurisdiction  over  the  whole  *com-  *185 
pensation,  in  all  its  varied  forms,  when  due  to 
seamen  for  their  maritime  services.^ 

The  act  of  Congress  requires,  that  in  seamen's  ship- 
ping articles,  the  voyage,  and  term  of  time  for  which  the 
seamen  may  be  shipped,  be  specified/  The  regulation 
relates  to  voyages  from  a  port  in  the  United  States,  and 
it  does  not  apply  to  a  voyage  commencing  from  a  foreign 
port  to  the  United  States.  The  voyage  within  the  in- 
tendment of  the  statute,  means  one  having  a  definite  com- 
mencement and  end.  The  terminus  a  quo,  and  the  ter- 
minus ad  quern,  must  be  stated  precisely ;  and  in  a  case  of 
a  general  adventure,  the  term  of  service  must  be  speci- 
fied. A  vo3''age  from  New-York  to  Curacoa,  and  else- 
where, means,  in  shipping  articles,  a  voyage  from  New- 
York  to  Curacoa,  and  the  word  elsewhere  is  rejected  as 
being  void  for  uncertainty.*^ 

Seamen,  in  the  merchant  service,  are  usually  hired  at 
a  certain  sum,  either  by  the   month,  or  for  the  voyage. 


a  The  Nimrod,  1  Ware's  Rep.  19.     The  Forest,  ibid.  420. 

^  This  subject  received  ample  discussion,  in  Reed  v.  Canfield,  1  Sumner,  195, 
and  it  was  shown  to  be  a  settled  principle  of  maritime  policy,  that  a  seaman  was 
entitled  to  be  cured  at  the  expense  of  the  ship,  of  all  sickness  and  all  injuries 
sustained  in  the  service  of  the  ship.  The  inile  applied,  not  only  during  the  voy- 
age, but  when  the  vessel  was  in  her  liome  port,  either  at  the  commencement  or 
termination  of  the  voyage,  so  long  as  the  seaman  was  in  the  service  of  the  ship, 
and  as  one  of  the  crew.  The  acts  of  Congress,  snpra,  p.  179,  for  the  relief  of 
sick  and  disabled  seamen,  were  deemed  to  be  auxiliai-y  to  the  maritime  law. 

<:  Act  of  Congress,  20th  July,  1790,  ch.  29. 

^  Decision  in  the  District  Court  of  Maryland,  by  Judge  Winchester,  1  Hall's 
L.  J.  209.     Magee  v.  The  Moss,  Gilpin,2lQ. 
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In  the  fishing  trade  the  seamen  usually  serve  under  an 
engagement  to  receive  a  portion  of  the  profits  of  the  ad- 
venture. The  share,  or  profits  of  the  voyage,  are  a  sub- 
stitute for  regular  wages ;  and  the  act  of  Congress^  ex- 
tends the  admiralty  jurisdiction  to  the  cognizance  of  suits 
for  shares  in  v^hahng  voyages,  in  the  same  form  and  man- 
ner as  in  ordinary  cases  of  wages  in  the  merchant 
service.^ 

Every  seaman  engaged  to  serve  on  board  a  ship,  is 
bound,  from  the  nature  and  terms  of  the  contract,  to  do 
his  duty  in  the  service  to  the  utmost  of  his  ability,  and, 
therefore,  a  promise  made  by  the  master  when  the  ship 
is  in  distress,  to  pay  extra  wages,  as  an  inducement  to 
extraordinary  exertion,  is  illegal  and  void.     It  would  be 

the  same  if  some  of  the  crew  had  deserted,  or 
*1S6     were  sick,  or  dead,  and  peculiar  efforts  *became 

requisite  ;  for  the  general  engagement  of  the  sea- 
men is  to  do  all  they  can  for  the  good  of  the  service, 
under  all  the  emei-gencies  of  the  voyage.  Lord  Kenyon 
puts  the  illegality  of  such  a  promise  on  the  ground  of 
public  policy,  and  Lord  Ellenborough  on  the  want  of 
consideration.*^  It  requires  the  performance  of  some  ser- 
vice not  within  the  scope  of  the  original  contract,  as  by 
becoming  a  voluntary  hostage  upon  capture,  to  create  a 
valid  claim,  on  the  part  of  the  seaman,  to  compensation, 
on  a  promise  by  the  master,  bej^ond  the  stipulated  wages.** 
So,  no  wages  can  be  recovered  when  the  hiring  has  been 
for  an  illegal  voyage,  or  one  in  violation  of  a  statute.  The 


a  Act  ofCongresa,  19th  June,  1813,  ch.  2.  sec.  1,  2. 

^  In  whaling  voyages  from  the  New-England  States,  three-tenths  of  the  earn- 
ings of  the  ship  are  the  share  of  the  seamen. 

«  Harris  v.  Watson,  Peake's  N.  P.  Rep.  72.  Stilk  v.  Myrick,  2  Campb. 
N.  P.  Rep.  317.  The  same  rule  applies  to  a  promise  by  a  passenger  to  any  of 
the  crew  of  a  wrecked  vessel.  Mesner  v.  Suffolk  Bank,  Mass.  U.  S.  D.  C. 
1838. 

^  Yates  V.  Hall,  1  Term  Rep.  73. 
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law  will  not  countenance  a  contract  ex  turjii  cavso,  nor 
permit  anyone  to  lay  claim  to  the  wages  of  iniquity.'' 

A  seaman  is  entitled  to  his  whole  wages  for  the  voyage, 
even  though  he  be  unable  to  render  his  service  by  sick- 
ness, or  bodily  injury,  happening  in  the  course  of  the 
voyage,  and  while  he  was  in  the  performance  of  his  duty. 
This  is  not  only  the  invariable  usage  in  the  English  ad- 
miralty, but  a  provision  of  manifest  justice,  pervading  all 
the  commercial  ordinances.*'  He  will  equally  be  entitled 
to  his  wages  to  the  end  of  the  voyage,  when  wrongfully 
discharged  by  the  master  in  the  course  of  it.'=  The 
marine  law  very  equitably  distinguishes  *between  *187 
the  cases  in  which  seamen's  services  are  not  ren- 
dered in  consequence  of  a  peril  of  the  sea,  and  in  which 
they  are  not  rendered  by  reason  of  some  illegal  act,  or 
misconduct,  or  fraud,  of  the  master  or  owner,  interrupting 
and  destroying  the  voyage.  In  the  latter  case,  the  sea- 
men are  entitled  to  their  wages,*^  and  the  rule  of  the  French 
ordinance  is  just  and  reasonable.  It  declares,  that  if  the 
seamen  be  hired  for  the  voyage,  they  shall,  in  such  case, 
be  paid  the  entire  wages  for  the  voyage,  and  if  they  be 
hired  by  the  month,  they  shall  be  paid  for  the  time  they 
served,  with  the  allowance  of  a  reasonable  time  for  their 
return  to  the  port  of  departure.*^  But  if  a  loss  in  respect 
to  ship  or  cargo,  arises  from  the  gross  negligence  of  a 


a  The  Vanguard,  6  Rob.  Adm.  Rep.  207. 

•>  Chandler  v.  Grieves,  2  H.  Blacks.  Rep.  606.  note.  Ahhott  on  Shipping, 
part  4.  ch.  2.  sec.  1.     Williams  w.  The  Brig  Hope,  1  Peters'  Adm.  Rep.  138. 

•=  Robinettv.  The  Ship  Exeter,  2  Rob.  Adm.  Rep.  261.  The  Beaver,  3  ibid. 
92.  Keane  w.  The  Brig  Gloucester,  2  Dallas^  Rep.  36.  2  Peters^  Adm.  Rep. 
403.  Rice  v.  The  Polly  and  Kitty,  ibid.  420.  In  this  last  case,  the  seamen 
were  forced  to  quit  the  ship  by  the  cruelty  and  dangerous  threats  of  the  master, 
and  their  wages  were  allowed. 

^  Wells  V.  Osman,  2  Lord  Raym.  1044.  Parry  v.  The  Peggy,  2  Bra.  Adm. 
app. 533. 

•^  Ord.  des  Layers  des  Matelots,  art.  3.  Pothier's  Lavage  des  Matelots, 
n.  203.  Cnshing's  Translation,  123.  Rocciis,  de  Nav.  et  Nanlo,n.  43.  In- 
gersolVs  Translation,  46.     Hoyt  r.  Wildfire,  3  Johns.  Rep.  518. 
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mariner,  the  damage  may  be  set  off  in  the  admiralty 
against  a  claim  for  wages.^  If  a  seaman  be  wrongfully 
discharged  on  the  voyage,  the  voyage  is  then  ended 
with  respect  to  him,  and  he  is  entitled  to  sue  for  his  full 
wages  for  the  voyage.^ 

The  general  principle  of  the  marine  law  is,  that  freight 
is  the  mother  of  wages,  and  if  no  freight  be  earned,  no 
wages  are  due.  This  principle  protects  the  owner,  by 
making  the  right  of  the  mariner  to  his  wages,  commen- 
surate with  the  right  of  the  owner  to  his  freight ;  but  that 
the  rule  may  duly  apply,  the  freight  must  not  be  lost  by 
the  fraud  or  wrongful  act  of  the  master.  The  policy  of 
the  rule  applies  to  cases  of  loss  of  freight  by  a  peril  of  the 

sea ;  and  it  was  truly  and  distinctly  stated  by  the 
*1S8      Court  of  K.  B.  in  the  time  of  Charles  *II.'=  that  if 

the  ship  perish  by  tempest,  fire,  enemies,  &c.,  the 
mariners  lose  their  wages  ;  "  for  if  the  mariners  were  to 
have  their  wages  in  such  cases,  the}''  would  not  use  their 
endeavours,  nor  hazard  their  lives,  for  the  safety  of  the 
ship."  If  the  voyage  and  the  freight  be  lost,  because  the 
ship  was  seized  for  debt,  or  for  having  contraband  or 
prohibited  goods  on  board,  or  for  any  other  cause  pro- 
ceedino-  from  misconduct  in  the  master  or  owner,  it  would 
be  unreasonable  and  unjust  that  the  innocent  seamen 
should  be  deprived  of  compensation  for  their  services, 
and  the  marine  law  holds  them  still   entitled  to  their 


a  Abbott  on  Shipping,  472.     The  New  PhcEnix,  2  Hagg.  Adm.  Rep.  420. 

•>  Sigard  v.  Roberts,  3  Esp.  N.  P.  Rep.  71.  In  the  case  of  the  Castilia,  1 
Hagg.  Adm.  Rep.  59,  a  seaman  who  had  left  the  ship  in  the  course  of  the  voy- 
age, the  master  failing  to  supply  him  with  provisions,  was  held  not  to  have  for- 
feited his  wages.  And  in  the  Elizabeth,  2  Dodsoii^s  Adm.  Rep.  403,  it  was 
held,  that  though  a  master  be  not  at  liberty,  by  the  general  rule,  to  discharge  his 
crew  in  a  foreign  port  without  their  consent,  yet  that  circumstances  might  vest 
in  him  an  authority  to  do  so,  upon  proper  condiiiotis,  as  by  providing  and  pay- 
ing for  their  return  passage,  and  their  wages  up  to  the  time  of  their  anival  at 
home. 

<=  Anon.  1  Sid.  Rep.  179. 
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wages.*  The  wages  are,  in  such  cases,  allowed  jpro  tanto 
to  the  time  of  the  loss  of  the  voyage,  and  with  such  ad- 
ditional allowance  as  shall  be  deemed  reasonable  under 
the  circumstances.'' 

*Seamen's  wages,  in  trading  vo3^ages,  are  due      *1S9 
p-o  rata  itineris.     This  has  been  so  decided  in  the 
Scottish  courts,  and  upon  principles  of  controlling  equity.'^ 

If  the  seaman  dies  on  the  voyage,  there  is  no  settled 
Enghsh  rule  on  the  subject  of  his  wages.  In  one  case, 
the  court  intimated,  that  his  representatives  might  be 
entitled  to  a  proportion  of  the  wages  up  to  his  death, 
when  the  hiring  was  by  the  month,  and  there  was  no 
special  contract  in  the  way  f  and  a  similar  opinion  was 
mentioned  by  one  of  the  judges  of  the  C.  B.  in  another 
case.^     In   a   still   later   case,^  it  was  assumed   by  the 


a  Malyne's  Lex  Mercatoria,  105.  MoUoy,  de  Jure  Mariiimo,h.  2.  ch.  ;5. 
sec.  7.  Hoytt'.  AVildfire,  3  Johns.  Rep.  518.  Jacobsen's  Sea  Laics,  b.  2.  cli. 
2.     The  Malta,  2  Hagg.  Adm.  Rep.  158. 

b  InWoolfw.  The  Brig  Oder,  2  Peters'  Adyn.  Rep.  261,  where  the  voyage 
was  broken  up  by  seizure  for  debt,  wages  up  to  the  time  were  allowed,  and  one 
additional  month's  pay.  Wages  are  not  lost  if  the  voyage  be  broken  up  by  rea- 
son of  ci\-il  process  against  the  vessel,  on  a  claim  of  ownership.  If  the  claim 
be  unfounded,  adequate  damages  are  presumed  to  be  awarded  for  the  unfounded 
libel,  and  if  well  founded,  the  wages  are  lost  by  the  default  of  the  shipper.  Van 
Beuren  v.  Wilson,  9  Coweii,  158.  In  Hoyt  v.  Wildfire,  where  the  seamen  were 
hired  for  a  voyage  from  New-York  to  the  East  Indies,  and  back  to  New-York, 
and  the  vessel  was  captured  and  condemned  on  the  outward  voyage  for  Laving 
contraband  goods  on  board,  wages,  according  to  the  rate  of  the  contract,  were 
allowed  from  the  commencement  of  the  voyage  until  the  return  of  the  seamen, 
with  reasonable  diligence,  to  New-York,  deducting  wages  received  while  in 
other  service,  on  the  circuitous  return.  The  court  observed,  that  the  rule  in  the 
French  law  {Ord.  des  Layers  des  Matelots,  art.  3.  Pothier,  Louage  des 
Matelots,  No.  203,)  ordained,  that  if  the  seamen  were  hired  for  the  voyage,  they 
should,  in  such  a  case,  be  paid  their  entire  wages  for  the  voyage  ;  and  if  hired  by 
the  month,  the  wages  due  for  the  time  they  had  served,  and  for  the  time  neces- 
sai7  to  enable  them  to  return  to  the  port  of  departure ;  and  that  there  was  no 
reason  to  question  the  soundness  of  the  rule,  or  the  propriety  of  following  it  in 
that  case. 

<:  Ross  V.  Glassford,  and  Morrison  v.  Hamilton,  cited  in  1  BelVs  Com.  515. 
But  the  mle  may  be  varied  by  agreement.    Appleby  v.  Dods,  8  East's  Rep.  300. 

d  Gutters.  Powell,  6  Term.  Rep.  320. 

e  Heath,  J.,  in  Beale  v.  Thompson,  3  Bos.  4-  Pull.  425. 

f  Armstrong  y.  Smith,  4  5os.  4- P«^J.  2S9. 
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Court  of  C.  B.,  that  the  wages  of  a  seaman,  who  died  on 
the  vo3^age  in  which  wages  arose,  were  due  to  his  repre- 
sentatives ;  but  the  case  was  silent  as  to  the  precise  time 
to  which  they  were  to  be  computed.  In  this  country, 
there  have  been  contradictory  decisions  on  the  point. 
In  the  Circuit  and  District  Courts  of  the  United  States, 
in  Pennsylvania,  it  was  decided,  upon  the  authority  of  the 
Laws  of  Oleron,  that  the  representatives  of  the  seaman 
dying  during  the  voyage,  were  entitled  to  full  wages  to 
the  end  of  the  voyage.*  On  the  other  hand,  it  was 
subsequently  decided,  in  the  District  Court  of  the  United 
States  for  South  Carolina,**  and  in  the  District  Court  in 
Massachusetts,*^  that  full  wages,  by  the  marine  law, 
meant  only  full  wages  up  to  the  death  of  the  mariner ; 

and  in  this  last  case,  a  very  able  and  elaborate 
*190      review  was  taken  of  *all  the  marine  ordinances 

and  authorities  applicable  to  the  subject.  The 
court  examined  critically  the  provisions  in  the  consolato 
del  mare,  and  in  the  laws  of  Oleron,  of  Wisbuy,  and  of 
the  Hanse  Towns,  the  ordinances  of  Charles  V.  and 
Lewis  XIV.,  the  commentaries  of  Cleirac,  Valin,  and 
Pothier,  and  all  that  had  been  said  and  decided  in 
England  or  Massachusetts,  in  relation  to  the  question. 
If  the  two  decisions  in  Pennsylvania  outweigh,  in  point 
of  American  authority,  the  opposite  adjudications  are 
best  supported  in  the  appeal  to  those  ordinances  of 
European  wisdom  and  policy,  in  which  we  discern  the 
deep  foundations  of  maritime  jurisprudence.'^ 


"  Walton  V.  The  Ship  Neptune,  1  Peters^  Adm.  Rep.  142.  Sims  v.  Jackson, 
ihid.  157.  note.     1   Wash.  Cir.  Rep.  414.  S.  C. 

^  Carey  v.  The  Schooner  Kitty,  Bee^s  Adm.  Rep.  255. 

<=  Natterstrom  v.  The  Ship  Hazard,  2  HalVs  L.  J.  359. 

^  If  the  seaman  be  hired  by  the  voyage,  and  die  during  it,  the  standard  books 
of  maritime  law,  says  Mr.  Bell,  seem  to  give  the  outward  wages,  if  he  dies  during 
the  outward  voyage,  and  the  whole,  if  he  dies  during  the  homeward  voyage. 
But  if  he  be  hired  by  the  month,  it  rather  seems,  that  wages  will  be  due  only  to 
the  time  of  his  death.     Bell's  Com.  vol.  i.  514. 
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As  the  payment  of  wages,  in  general,  depends  upon 
the  earning  of  freight,  if  a  ship  dehvers  her  outward 
cargo,  and  perishes  on  her  return  voyage,  the  outward 
freight  being  earned,  the  seamen's  wages  on  the  outward 
voyage  are  consequently  due.^  By  the  custom  of  mer- 
chants, seamen's  wages  are  due  at  every  delivering  port ; 
and  their  wages  are  not  affected,  without  their  special 
agreement,  by  any  stipulation  between  the  owners  and 
the  charterer,  making  the  voyages  out  and  home  one 
entire  voyage,  and  the  freight  to  depend  on  the  accom- 
plishment of  the  entire  voyage  out  and  in.''  The  owners 
may  waive  or  modify  their  claim  to  freight  as 
they  *please,  but  their  acts  cannot  deprive  the  *191 
seamen,  without  their  consent,  of  the  rights 
belonging  to  them  by  the  general  principles  of  the  marine 
law.  The  doctrine  of  wages  was  discussed  at  the  bar, 
and  upon  the  bench,  in  the  case  of  the  Two  Catharines,'^ 
with  distinguished  force  and  research  ;  and  it  was  held, 
that  where  a  ship  sailed  from  the  United  States  to 
Gibraltar,  and  there  landed  her  cargo,  and  went  in  ballast 


"  Anon.  Holt,  Ch.  J.,  1  Lord  Raijm.  639. 

^  Notes  of  Judge  Winchester's  decisions,  1  Peters'  Adrti.  Rep.  186.  note. 
Abbott  on  Shipping,  part  4.  ch.  2.  sec.  4.  Blanchard  v.  Bucknam,  3  Green- 
leaf's  Rep.  1.  In  Thompson  v.  Faussat,  1  Peters'  Cir.  Rep.  182,  where  the 
vessel  was  lost  on  her  homeward  voyage,  full  wages  were  held  due  to  the  sea- 
men up  to  the  arrival  at  the  last  port  of  delivery  of  the  outward  cargo  ;  and 
half  wages  from  that  time  until  her  departure  from  the  last  port  at  which  the 
return  cargo  was  taken  on  board.  This  rule  was  elaborately  supported  by  Mr. 
Justice  Stoiy,  in  the  C.  C.  U.  S.  for  Massachusetts,  1838,  in  the  case  of  Pit- 
man V.  Hooper,  in  opposition  to  the  decision  of  Judge  Hopkinson,  in  Bronde  v. 
Haven,  Gilpin's  Re]).  606.  613,  and  he  considers  it  to  be  the  settled  rule,  that 
when  the  ship  is  lost  in  her  homeward  voyage,  the  seamen  are  to  be  paid  their 
wages  up  to  the  last  port  of  discharge,  and  for  half  the  time  the  ship  lay  there. 
Half  the  time  passed  in  port  is  attributed  in  practice  to  the  concerns  and  busi- 
ness of  the  discharge  of  the  outward  voyage,  and  half  the  time  to  employment  by 
the  seamen,  in  preparations  or  business  connected  with  the  homeward  voyage  ; 
and  it  is  considered  to  be  an  equitable  and  just  apportionment,  and  the  wages 
for  that  last  half  or  period  of  time  are  deemed  lost  by  the  loss  of  the  ship  on  the 
homeward  voyage.     The  American  Jurist,  for  January,  1839,  p.  428, 

<=  2  Mason's  Rep.  319.  •  .    . 
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to  Ivica,  and  after  taking  in  a  return  cargo,  was  lost  on 
the  voyage  back  to  the  United  States,  the  seamen  were 
entitled  to  wages  up  to  the  arrival  and  stay  at  Ivica. 
It  made  no  difference  that  the  vessel  was  in  ballast  in 
the  intermediate  voyage.  The  voluntaiy  neglect  of  the 
owner  will  not  operate,  in  such  a  case,  to  the  injury  of 
the  seamen.  They  are  entitled  to  wages,  not  only  when 
the  owner  earns  freight,  but  when,  unless  for  his  own  act, 
he  might  earn  it.  The  wages  are  due  by  an  arrival  at 
a  port  of  destination,  when  no  cargo  is  on  board,  or  when 
the  owner  chooses  to  bring  the  cargo  back  again,  and 
when  the  port  of  destination  be  not,  in  point  of  fact,  the 
port  of  deliver3^  Even  if  the  ship  perishes  on  the 
outward  voyage,  yet,  if  part  of  the  outward  freight  has 
been  paid,  the  seamen  are  entitled  to  wages  in  proportion 
to  the  amount  of  the  freight  advanced,  for  there  is  an 
inseparable  connexion  between  freight  and  wages.*^ 

Capture  by  an  enemy  extinguishes  the  contract  for 
seamen's  wages ;  and  Sir  William  Scott,  in  the  case  of 
The  Friends,^  held,  that  the  re-capture  of  the  vessel  did 
not  revive  the  right,  or  restore  him  to  his  connexion  with 
the  ship,  inasmuch  as  he  was  not  on  board  at  the  re-cap- 
ture, and  did  not  render  any  subsequent  service.  The 
doctrine  of  this  case  was  overruled  in  Bergstrom  v.  Mills  ;" 

and  the  American  decisions  have  fully  discussed 
*192     the  question,  and  they  lay  down  *a  different  rule, 

and  proceed  on  the  just  principle,  that  the  owner 
recovers  his  freight,  and  that  is  the  parent  of  wages. 
They,  accordingly,  allow  to  the  seamen  taken  prisoners 
by  the  captor,  and  detained,  their  wages  for  the  wliole 
voyage,  if  the  same  be  afterwards  performed,  with  a 
ratable    deduction   for   the   expenses   of  salvage.     The 


»  Anon.  2  Show.  Rep.  291.     Brown  v.  Lull,  2  S%i.mner,  443. 
b  4  Rob.  Aim.  Rep.  143. 
"^  3  Esp.  N.  P.  Rep.  36. 
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like  rule  applies  to  the  case  of  a  vessel  captured,  and 
afterwards  ransomed,  and  enabled  to  arrive  at  her  port 
of  destination.*  Nothing  can  be  more  equitable  than  the 
rule  which  allows  to  seamen,  suffering  in  the  service,  their 
compensation,  when  the  fund  out  of  which  it  was  to  arise 
is  ultimately  recovered  and  enjoyed  by  the  owner.*^  And, 
upon  the  same  principle,  if  a  foreign  power  seizes  the 
ship,  and  imprisons  the  seamen,  and  they  be  afterwards 
released,  and  re-assume,  and  complete  the  voyage,  and 
earn  freight,  their  wages  are  continued  during  the  inter- 
ruption of  the  voyage,  in  like  manner  as  in  a  case  of 
capture  and  re-capture.  The  Court  of  K.  B.  declared 
the  law  to  this  effect  in  Bcale  v.  Thompson,'^  and  they 
proceeded  on  the  sound  and  incontestible  principle  of 
the  marine  law,  that  the  title  to  wages  depended  on  the 
ship  earning  her  freight  for  the  voyage,  connected  with 
the  further  fact,  that  the  mariners  were  not  guilty  of  any 
breach  of  duty.  If  a  neutral  ship  be  captured,  and  even 
condemned,  and  the  sentence  be  afterwards  reversed, 
and  freight  for  the  voyage  allowed  in  damages,  the 
seamen  are  entitled  to  their  wages.'*  So,  in  the  case  of 
shipwreck,  if  any  proportion  of  freight  be  paid  for  the 
cargo  saved,  wages  of  seamen  are  to  be  paid  in  the  same 
proportion.  Whenever  freight  is  earned,  wages 
are  due,  and  must  be  paid,  and  *every  agreement  *193 
that  goes  to  separate  the  validity  and  equity  of 
the  demand  for  wages,  from  the  fact  of  freight  being- 
earned,  is  viewed  with  distrust  and  jealousy,  as  being 
an  encroachment  on  the  riohts  of  seamen.     The  courts 


a  Girard  v.  Ware,  1  Peters^  Cir.  Rep.  142. 

''  Hart  V.  The  Ship  Little  John,  1  Peters'  Adm.  Rep.  115.  Howlaiid  w.  The 
Brig  La\'inia,  ibid.  123.  Singstrom  v.  The  Schooner  Hazard,  2  ibid.  384. 
Brooks  V.  Dorr,  2  Mass.  Rep.  39.  Wetmoi-e  v.  Henshaw,  12  Johns.  Rep.  324. 
Brown  V.  Lull,  2  Sumner,  443. 

«   4  East's  Rep.  .546.  ■       . 

d  Willard  V.  Dorr,  3  Mason,  161.     Brown  v.  Lull,  2  Sumner,  443.  S.  P. 
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of  maritime  law  extend  to  them  a  peculiar  protecting 
favour  and  guardianship,  and  treat  them  as  wards  of  the 
admiralty ;  and  though  they  are  not  incapable  of  making 
valid  contracts,  they  are  treated  in  the  same  manner 
that  courts  of  equity  are  accustomed  to  treat  young 
heirs  dealing  with  their  expectancies,  wards  with  their 
guardians,  and  cesud  que  tnists  with  their  trustees.  They 
are  considered  as  placed  under  the  influence  of  men  who 
have  naturally  acquired  a  mastery  over  them.  Every 
deviation  from  the  terms  of  the  common  shipping  paper, 
(which  stands  ujoon  the  general  doctrines  of  maritime 
law,)  is  rigidly  inspected ;  and  if  additional  burdens  or 
sacrifices  are  imposed  upon  the  seamen  without  adequate 
remuneration,  the  courts  will  interfere,  and  moderate  or 
annul  the  stipulation.*  It  has,  accordingly,  under  the 
influence  of  these  just  and  humane  considerations,  been 
held,  that  an  additional  clause  to  the  shipping  articles, 
by  which  the  seamen  engaged  to  pay  for  all  medicines,  and 
medical  aid,  further  than  the  medical  chest  afforded,  was  void, 
as  being  grossly  inequitable,  and  contrary  to  the  policy 
of  the  act  of  Congress.^  It  has  liliewise  been  decided, 
that  a  stipulation  that  the  wages  of  the  seamen,  earned 
in  the  intermediate  periods,  should  depend  upon  the 
ultimate  successful  termination  of  a  long  and  divided 
voyage,  was  inoperative  and  void.*^ 


»  The  Minerva,  1  Hagg.  Adm.  Rep.  347.  The  George  Home,  ibid.  370. 
Shipping  articles  are  onlyconclusive  as  to  the  amount  of  wages  and  the  voyage.  On 
all  collateral  points  the  courts  of  admiral  tywill  consider  how  far  the  stipulations  in 
regard  to  the  seamen  are  reasonable  and  just.  The  Prince  Frederick,  2  ibid.  394. 
Brown  V.  Lull,  2  Sumner,  443.  S.  P.  The  voyage  must  be  designated  with  as 
much  particularity  and  precision  as  the  case  admits  of,  and  the  articles  must  not 
be  so  loosely  drawn,  as  to  leave  the  seamen  exposed  to  unanticipated  and  expe- 
rimental voyages.  Vide  1  Hagg.  supra.  The  English  statute  of  6  Wm.  IV.  c. 
19,  has  made  new  and  more  strict  regulations  relative  to  shipping  articles,  for 
the  greater  protection  of  the  rights  of  the  seamen. 

^  Harden  v.  Gordon,  2  Mason's  Rep.  541. 

■=  The  Juliana,  2  Dodson's  Adm.  Rep.  504.  See,  also,  to  the  same  effect. 
Judge  Winchester's  decision  in  the  District  Court  of  Maryland,  in  1  Peters' 
Adm.  Rep.  187.  note.     Mellett  v.  Stephenson,  in  Mass.  1800,  cited  in  Abbott 
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Mariners  are  bound  to  contribute  out  of  their  wages 
for  embezzlements  of  the  cargo,  or  injuries  produced 
by  the  misconduct  of  any  of  the  crew.  But  the  cir- 
cumstances must  be  such  as  to  fix  the  wrong  upon 
some  of  the  crew  ;  and  then,  if  the  individual  be  un- 
known, those  of  the  crew,  upon  whom  the  presumption  of 
guilt  rests,  stand  as  sureties  for  each  other,  and  they  must 
contribute  ratably  to  the  loss.  Some  of  the  cases  in  the 
books  have  established  a  general  contribution  from  all  the 
crew  for  such  embezzlements,  even  when  some  of  them 
were  in  a  situation  to  repel  every  presumption  of  guilt ; 
but  neither  public  policy,  nor  principles  of  justice,  extend 
the  contribution  or  forfeiture  of  wages  for  such  embezzle- 
ments, beyond  the  parties  immediately  in  delicto.  This 
just  limitation  of  the  rule  w^as  approved  of  b}^  the  English 
Court  of  C.  B,  in  Thompson  v.  Collins,^  in  their  construc- 
tion of  the  clause  in  the  usual  shipping  articles,  inserted 
to  enforce  this  res^ulation  of  the  marine  law.  It  was  also 
adopted  by  the  Supreme  Court  of  New- York,  in  Lewis  v. 
Davis^  and  afterwards  ably  and  thoroughly  vindicated, 
even  against  the  high  authority  of  Valin,  by  the  Circuit 
Court  of  the  United  States  for  the  district  of  Massachu- 
setts, in  the  case  of  Spurr  v.  Pearson.'^  The  doctrine  of 
that  case  is  so  moral  and  so  just,  that  it  may  be  said  to 
rest  on  immovable  foundations.  The  substance  of  it  is, 
that  where  the  embezzlement  has  arisen  from  the  fault, 
fraud,  connivance,   or  negligence,  of  any  of  the  crew, 

on  Shipping,  490.  Amer.  edirion,  1810.  The  decision  of  Lord  Stowell,  in  the 
Juliana,  is  made  with  great  force  and  spirit.  He  took  a  wide  view  of  the  sub- 
ject, and  concluded  on  the  authority  of  the  court  of  admiralty,  of  the  court  of 
chancery,  and  of  the  courts  of  common  law,  that  where  a  voyage  was  divided  by 
various  ports  of  deliveiy,  a  proportional  claim  for  wages  attached  at  each  of  such 
ports  ;  and  that  all  attempts  to  evade  or  invade  that  title,  by  renunciations  ob- 
tained from  the  mariners  without  any  consideration,  by  collateral  bonds,  or  by 
contracts  inserted  in  the  body  of  the  shiji^sing  articles,  were  ineft'ectual  and  void. 

a  4  Bos.  Sf  Pull.  347. 

b  3  Johiis.  Rep.  17.  , 

•=   1  Mason's  Rep.  104.     See,  also,  Edwards  v.  Sherman,  Gilpin  s  Rep.  461. 
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they  are  bound  to  contribute  to  the  reparation 
*195      *of  the  loss,  in  proportion  to  their  wages.     If  the 

embezzlement  be  fixed  on  any  individual,  he  is 
solely  responsible  ;  and  where  it  was  made  by  the  crew, 
but  the  particular  offender  is  unknown,  and  from  the  cir- 
cumstances of  the  case,  strong  presumptions  of  guilt  apply 
to  the  whole  crew,  all  must  contribute.  Where  no  rea- 
sonable presumption  is  shown  against  their  innocence, 
the  loss  must  be  borne  exclusively  by  the  owner  or  mas- 
ter. In  no  case  are  the  innocent  part  of  the  crew  to  con- 
tribute for  the  misdemeanours  of  the  guilty  ;  and  in  a 
case  of  uncertainty,  the  burden  of  the  proof  of  innocence 
does  not  rest  on  the  crew,  but  the  guilt  of  the  parties  is 
to  be  established  beyond  all  reasonable  doubt,  before  the 
contribution  can  be  demanded. 

In  case  of  shipwreck,  and  there  be  relics  or  materials 
of  the  ship  saved,  many  of  the  old  ordinances,  as  well  as 
the  new  commercial  code  of  France,  allow  a  compensa- 
tion to  the  seamen,  out  of  the  remains  which  they  had  by 
their  exertions,  or  as  salvors,  contributed  to  preserve.* 
There  were  no  English  decisions  on  the  point,  when  Lord 
Tenterden  jDublished  the  third  edition  of  his  work  ;^  but 
some  of  the  decisions  in  this  country  seem  to  consider  the 
savings  of  the  wreck  as  being  bound  for  the  arrears  of 
the  seamen's  wages,  and  for  their  expenses  home ;  and 
Lord  Stowell  has,  since  the  Pennsylvania  decisions, 
allowed  to  the  seamen,  by  whose  exertions  part  of  a 
vessel  had  been  saved,  the  payment  of  their  wages,  as 
far  as  the  fragments  of  the  materials  would  form  a  fund, 
although  there  was  no  freight  earned  by  the  owners.*^ 


*  The  Latcs  of  Oleron,  art.  3,  of  Wisbuy,  art.  15,  the  Hanseatic  Ord.  art. 
44,  the  Ord.  of  Philip  II.  tit.  Average,  art.  12,  the  Ord.  of  Rotterdam,  art. 
219,  and  the  French  Ord.  of  the  Marine,  liv.  3,  tit.  4,  des  Layers  des  Matelots, 
art.  9.     Code  de  Commerce,  art.  259. 

^  Abbott  on  Shipping,  part  4.  ch.  2.  sec.  6. 

-=  The  Neptune,  1  Hagg.  Adm.  Rep.  227.     1  Peters'  Adm.  Rep.  54.  195. 
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But  in  such  cases  where  the  vo3^age  is  broken  up 
by  vis  major,  *and  no  freight  earned,  no  wages,  *196 
eo  nomine,  are  due;  and  the  equitable  claim  which 
seamen  may  have  upon  the  remains  of  the  wreck,  is 
rather  a  claim  for  salvage,  and  seems  to  be  incorrectly 
denominated  in  the  books  a  title  to  wages.  Wages,  in 
such  case,  would  be  contrary  to  the  great  principle  in 
marine  law,  that  freight  is  the  mother  of  wages,  and  the 
safety  of  the  ship  the  mother  of  freight.*  If,  however,  the 
seamen  abandon  the  wreck  of  a  ship  as  being  a  hopeless 
case,  and  without  the  intention  of  returning  to  possess 
and  save  it,  the  contract  between  them  and  the  owners 
is  dissolved,  and  they  lose  their  hen  or  privilege  for  any 
equitable  compensation,  whether  as  wages  or  salvage. 
Their  claim  is  extinguished,  and  though  other  persons 
maj  possess  the  property  which  had  become  derehct,  it 
belongs  to  the  original  owner,  burdened  with  their  clami 
for  salvage.'' 

By  the  act  of  Congress,^  one-third  of  the  seamen's 
wages  is  due  at  every  port  where  the  ship  unlades  and 
delivers  her  cargo,  unless  there  be  an  express  stipulation 
to  the  contrary  ;  and  when  the  voyage  is  ended,  and  the 
cargo  or  ballast  fuUy  discharged,  the  wages  are  due,  and 
if  not  paid  within  ten  days  thereafter,  admiralty  process 


2  ibid.  426.  Frothin-bam  v.  Prince,  3  Mass.  Rep.  563.  Lewis  v.  The  Eliza- 
beth and  Jane,  1  Ware's  Rep.  49.  In  Adams  v.  The  Sophia,  Gilpin,  77,  and 
in  Brackett  v.  The  Hercules,  ibid.  184,  .ludge  Hopkinson  held,  that  where  a 
portion  of  the  vessel  or  her  cargo  was  saved  by  the  meritorious  exertions  of  the 
seamen,  a  new  lien  arose  thereon  for  their  wages,  though  the  freight  be  lost. 

'^  Dunnett  v.  Tomhagen,  3  Johns.  Rep.  1-54.    The  Saratoga,  2  Gallison,  164. 

b  Lewas  ?;.  The  Elizabeth  and  .lane.  District  Court  of  xMaine,  Ware's  Rep.  M. 

c  Act  of  Congress,2Qxh  July,  1790,  ch.  29.  sec.  6.  The  English  statute  law 
relative  to  seamen  in  the  merchants'  service,  has  been  revised  and  improved  by 
the  statute  of  6  Wm.  IV.  ch.  19,  which  has  greatly  bettered  the  condition,  and 
secured  the  protection  of  the  rights  of  seamen.  The  prorisions  of  the  statute 
are  commented  upon  with  learning,  candour,  and  strong  approbation  m.  the  Law 
Magazine.  No.  30.  art.  3,  an  article  well  worthy  of  the  student's  perusal. 
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may  be  instituted.^  But  there  is  no  fixed  period  of  time 
by  the  marine  law,  within  which  mariners  must  proceed 
to  enforce  their  hen  for  wages,  though  the  hen  may  be 
lost  to  the  seamen  and  other  privileged  creditors,  by  un- 
reasonable delay,  and  suffering  the  vessel  to  pass  into  the 
hands  of  a  honajide  purchaser  ignorant  of  the  claim.^  It 
does  not,  like  other  liens,  depend  upon  possession.  Sea- 
men's wages  are  hardly  earned,  and  liable  to  many  con- 
tingencies, by  which  they  may  be  entirely  lost,  without 
any  fault  on  their  part.  Few  claims  are  more  highly  fa- 
voured and  protected  by  law,  and  when  due,  the  vessel, 
owners,  and  master,  are  all  liable  for  the  payment  of 
them.  The  seamen  need  not  libel  the  vessel  at  the  inter- 
mediate port  where  they  are  discharged.      They   may 

disregard  bottomry  bonds,  and  pursue  their  hen 
*197      for  *wages  afterwards,  even  against  a  subsequent 

honajide  purchaser.  It  follows  the  ship  and  its 
proceeds,  into  whose  hands  soever  they  may  come  by 
title  or  purchase.  Their  demand  for  wages  takes  prece- 
dence of  bottomry  bonds,  and  is  preferred  to  all  other  de- 
mands, for  the  same  reason  that  the  last  bottomry  bond 


^  The  law  of  England,  in  ordinary  cases,  requires  the  mariner  to  stay  by  the 
ship  till  the  discharge  of  the  cargo,  when  the  other  party  has  done  nothing  to 
eupersede  the  existing  contract.  A  spontaneous  deviation  of  importance,  will 
entitle  the  seamen  to  their  discharge ;  but  by  the  Danish  and  Dutch  Marine 
Codes,  though  the  master  enlarges  or  alters  the  voyage,  he  may  compel  the  sea- 
men to  remain  in  the  service,  on  a  reasonable  addition  to  their  wages.  This  is 
not  the  English  law.  Jacobso7i's  Sea  Lau<s,  142.  Itistitutes  of  the  Laws  of 
Holland,  by  Vander  Linden,  629.  The  Cambridge,  2  Hagg.  Adm.  Rep.  245, 
246.  The  usage  in  the  United  States  is  to  discharge  the  crew  before  unlading 
the  vessel,  and  to  employ  other  persons  to  perform  that  serN-ice  It  has  now  be- 
come one  of  the  implied  terms  of  the  contract.  The  voyage  is  ended  when  the 
vessel  is  safely  moored  at  the  wharf,  and  then  the  ten  days  for  the  payment  of 
the  wages  begin  to  run.  But  if  by  the  terms  of  the  contract  or  usage  of  the  court, 
the  seamen  are  bound  to  remain  and  assist  in  discharging  the  cargo,  then  the  ten 
days  begin  to  run  from  the  discharge  of  the  cargo.  When,  in  either  case,  the 
seamen  are  discharged,  the  wages  are  due.  The  Mary,  D.  C.  U.  S.  Maine 
District,  August,  1838. 

b   Ware's  Rep.  186.212. 
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is  preferred  to  those  of  a  prior  date.  Their  claim  is  a 
sacred  Hen,  and  as  long  as  a  single  plank  of  the  ship  re- 
mains, the  sailor  is  entitled,  as  against  all  other  persons, 
to  the  proceeds,  as  a  security  for  his  wages,  for  by  their 
labour  the  common  pledge  for  all  the  debts  is  preserved.* 
The  seamen's  lien  exists  to  the  extent  of  the  whole  com- 
pensation due  them.  There  is  no  difference  between  the 
case  of  a  vessel  seized  abroad  and  restored  in  specie  or 
in  value  :  the  lien  re-attaches  to  the  thing,  and  to  what- 
ever is  substituted  for  it.  This  is  not  only  a  principle  of 
the  admiralty,  but  it  is  found  incorporated  into  the  doc- 
trines of  the  courts  of  common  law.^  In  the  French  law, 
the  seamen's  lien  upon  the  vessel  is  extinguished  after  a 
sale,  and  a  voyage,  in  the  name,  and  at  the  risk  of  the 
purchaser  ;  and  the  preference  of  the  seamen's  claim  is 
confined  to  the  wages  of  the  seamen  employed  in  the  last 
voyage.'^  ♦' 


»  Consulat  de  la  Mer,  ch.  1.38.  2  VcUn''s  Com.  12.  Madonna  D'Idra,  1 
Dodson's  Rep.  37.  Sydney  Cove,  2  ibid.  11.  The  Ship  Mary,  1  Payne's  Rep. 
180.  Sheppard  v.  Taylor,  5  Peters'  U.  S.  Rep.  675.  Brown  v.  Lull,  2  Sum- 
ner, 443.  452. 

''  Sheppard  v.  Taylor,  5  Peters'  U.  S.  Rep.  675. 

•=  Ord.  de  la  Mar.  tit.  De  la  Saisie  des  Navires,  art.  16.  De  I' Engage- 
ment, art.  19.  Code  de  Commerce,  art.  191.  193.  The  commercial  code  of 
Napoleon  settles  the  order  and  rights  of  privileged  debts,  much  more  fully  and 
precisely  than  the  marine  ordinance  of  Louis  XIV. ;  and  this  priority  in  favour 
of  seamen's  wages  pervades  both  the  maritime  ordinances.  The  venerable  code 
of  the  Consolato  del  Mare,  ch.  138,  expressed  itself  on  this  subject  with  the 
energy  of  Lord  Stowell,  when  it  declared,  that  mariners  must  be  paid  before  all 
mankind,  and  that  if  only  a  single  nail  of  the  ship  was  left,  they  were  entitled 
to  it.  Consulat  de  la  Mer,  par  Boucher,  torn.  ii.  205.  See,  also,  Cleirac 
•upon  the  Judgments  of  Oleron,  art.  8.  n.  31,  and  Boulay  Paty,  Cours  de  Droit 
Com.  torn.  i.  115.  The  prefiH-ence  given  to  seamen  for  their  wages,  overall 
other  claims,  upon  the  ship  and  freight,  is  the  universal  law  of  maritime  Europe. 
The  wages  of  seamen  are  a  lien  on  the  vessel  and  freight,  and  even  on  the  cargo 
to  the  amount  of  the  freight  due  upon  it.  The  master  has  his  Hen  on  the  cargo 
for  his  freight.  The  cargo  is  hypothecated  for  the  freight,  and  the  freight  is  hy- 
pothecated for  the  seamen's  wages.  The  lien  on  the  freight  is  not  taken  away 
by  the  statute  of  the  United  States,  allowing  to  seamen  process  against  the  ves- 
sel. See,  Poland  v.  The  Brig  Spartan,  in  the  District  Court  of  Maine,  1  Ware, 
134,  and  the  Paragon,  ibid.  330,  331,  where  the  question  as  to  the  extent  of  the 
lien  of  seamen  for  their  wages,  is  learnedly  discussed. 
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Desertion  from  the  ship  without  just  cause,  and 
ammo  non  revertendi,  or  the  justifiable  discharge  of  a 
seaman  by  the  master,  for  bad  conduct,  will  work  a 
forfeiture  of  the  wages  previously  earned ;  and  this  is 
a  rule  of  justice,  and  of  policy,  which  generally  per- 
vades the  ordinances  of  the  maritime  nations.  By  the 
English  statute  law,**  and  by  the  act  of  Congress,^  deser- 
tion is  accompanied  with  a  forfeiture  of  all  the  wages  that 
are  due,  and  an  absence  of  forty-eight  hours  without  leave, 
is  made  conclusive  evidence  of  desertion  ;  and  w^hatever 
unjustifiable  conduct  will  warrant  the  act  of  the  master 
in  discharging  a  seaman  during  the  voyage,  will  equally 
deprive  the  seaman  of  his  wages.  But  the  forfeiture  is 
saved  if  the  seaman  repents,  makes  compensation,  or 
offer  of  amends,  and  is  restored  to  his  duty."^  Public 
policy  and  private  justice  here  move  together,  and  the 
maritime  ordinances  unite  in  this  conclusion.  The  mas- 
ter has  powder  to  remit  a  forfeiture,  and  the  penalty  of 
forfeiture  is  not  applied  to  slight  faults,  either  of  neglect 
or  disobedience.  There  must  be,  either  an  habitual  ne- 
glect, or  disobedience,  or  drunkenness,*^  or  else  a  single 


a  11  and  12  William  III.  c.  7,  and  2  George  II.  c.  36.  See,  also,  The  Ju- 
piter, 2  Hagg.  Adm.  Rep.  221. 

^'  Act  of  Congress,  20th  July,  1790,  ch.  29.  sec.  2.  5.  In  Cloutman  v.  Tu- 
nison,  1  Sumner,  373,  Judge  Stoiy  held,  that  by  the  maritime  law,  the  voyage  is 
ended  when  the  ship  has  arrived  at  her  port  of  destination,  and  is  safely  moored, 
though  her  cargo  be  not  delivered,  and  desertion  afterwards  does  not  forfeit  the 
wages  at  large,  but  a  partial  forfeiture  may  be  decreed  by  way  of  compensation 
for  breach  of  duty.  So,  in  another  case.  Judge  Hopkinson  held,  that  if  a  seaman 
leaves  the  vessel  after  she  is  moored  at  the  wharf,  at  the  last  port  of  delivery, 
and  before  the  discharge  of  the  cargo,  he  forfeits  a  ratable  deduction  from 
his  wages.  To  subject  the  seaman  to  the  forfeiture  of  his  wages,  under  the  act 
of  Congress  of  1790,  the  entry  in  the  log-book,  on  the  day  of  the  absence,  is  indis- 
pensable. Knagg  V.  Goldsmith,  Gilpin,  207.  Ibid.  219.  Cloutman  v.  Tu- 
nison,  1  Sumner,  373.     The  Rovena,  Ware's  Rep.  309. 

•=  The  master  is  bound  in  such  a  case  to  receive  back  the  seaman,  as  a  case  fit 
for  condonation,  unless  his  pre\-ious  misconduct  would  justify  a  discharge. 
Cloutman  w.  Tunison,  1  Svmner,373. 

d  Lady  Campbell,  2  Hagg.  Adm.  Rep.  5.     The  Malta,  ibid.  168. 
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act  of  gross  dishonesty,  or  some  other  act  of  a  heinous 
and  aggravated  nature,  to  justify  the  discharging  a  sea- 
man in  a  foreign  port,  or  the  forfeiture  of  wages  ;  nor  will 
the  admiralty  courts,  except  in  cases  of  great  atrocity, 
visit  the  offences  of  seamen  with  the  cumulated  load  of 
forfeiture  of  wages  and  compensation  in  damages.  They 
stop  at  the  forfeiture  of  the  wages  antecedently  earned, 
and  in  the  application  of  the  forfeiture,  the  advance 
wag-es  are  made  a  charoe  on  the  *forfeited  wa2:es,      *199 
but  the  hospital  money  is  apportioned  ratably  on 
the  wages  for  the  whole  voyage.     In  these  regulations 
the  moderation  of  the  courts,  and  the  solicitude  which  the 
peculiar  condition  and  chai'acter  of  seamen  excite,  are 
equally  manifest.*     So,  if  the  seaman  quits  the  ship  in- 
voluntarily, or  is  driven  ashore  from  necessity,  from  want 
of  provisions,  or  by  reason  of  cruel  usage  and  for  per- 
sonal safety,  the  wages  are  not  forfeited,  and  he  will  be 
entitled  to  receive  them  in  full  to  the  prosperous  termina- 
tion of  the  voyage.''     On  the  other  hand,  it  is  the  duty  of 
the  seamen  to  abide  by  the  vessel  as  long  as  reasonable 
hope  remains,  and  if  they  desert  the  ship  under  circum- 
stances of  danger  or  distress  from  perils  of  the  sea,  when 
their    presence    and    exertions    might  have   prevented 
damage,  or  restored  the  ship  to  safety,  they  forfeit  their 
wages,  and  are   answerable   in  damages.*^      And  even 
when  a  seaman  might  well  have  been  discharged  in  the 
course  of  the  voyage,  for  gross  misbehaviour,  if  the  mas- 


^  Whitton  w.  The  Brig  Commerce,  1  Peters'  Adm.  Rep.  ]60.  Thorne  v. 
White,  ibid.  175.  Relf  v.  The  Maria,  ibid.  186.  The  Ship  Mentor,  4  Mason's 
Rep.  84.  102.  The  Malta,  2  Hagg.  Adm.  Rep.  159.  The  Susan,  ibid.  229. 
note.     Hutchinson  v.  Combs,  District  Court  of  Maine,  1   Ware,  65. 

*>  Jugemens  d^ Oleron,  an.  13.  Limland  v.  Stephens,  3  £sj?.  N.  P.  Rep. 
269.  The  Favourite,  2  Rob.  232.  BelVs  Com.  ch.  4.  sec.  1.  4.  Sherwood 
V.  M'Intosh,  1  Ware,  109.  Rice  v.  The  Polly  and  Kitty,  2  Peters'  Adm.  Rep. 
420.  Magee  v.  The  Moss,  Gilpin's  Rep.  219.  Refusal  to  proceed  on  a  voy- 
age not  designated  by  the  articles,  is  not  such  a  desertion  as  works  a  forfeiture. 
1  Hagg.  182.  248.  347. 

<^  Sims  V.  Mariners,  1  Peters'  Ad7n.  Rep.  395. 
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ter  refuses  to  discharge  him,  and  leaves  him  in  imprison- 
ment abroad,  he  will,  in  that  case,  be  entitled  to  his  wages 
until  his  return  to  the  United  States,  after  deducting  from 
the  claim  his  time  of  imprisonment.* 


"  Buck  V.  Lane,  12  Serg.  ^  Rawle,  266.  If  a  seaman  leaves  the  ship 
without  just  cause,  the  master  may  enter  the  desertion  in  the  log-book,  under  the 
act  of  Congress  of  1790,  which  will  work  a  forfeiture  of  wages  antecedently  due  ; 
or  he  may  have  the  seaman  imprisoned  until  the  vessel  is  ready  to  sail,  and  then 
the  contract  continues,  and  the  wages  go  on.  The  imprisonment  is  the  punishment. 
Brower  v.  The  Maiden,  Gilpin's  Rep.  294. 

In  the  examination  of  the  maritime  law  concerning  seamen,  I  have  been 
led  to  consult,  very  frequently,  the  admiralty  decisions  in  the  District  Court  of 
Pennsylvania,  and  I  feel  unwilling  to  take  my  leave  of  this  branch  of  the  sub- 
ject, without  expressing  my  grateful  sense  of  the  obligation  which  the  profession, 
and  the  country  at  large,  are  under,  to  the  venerable  author  of  those  decisions. 
They  discover  a  famiUar  acquaintance  with  the  maritime  ordinances  of  conti- 
nental Europe,  those  abundant  fountains  of  all  modern  nautical  jurisprudence. 
They  have  investigated  the  sound  principles  which  those  ordinances  contain,  in 
a  spirit  of  free  and  liberal  inquiry ;  and  they  have  uniformly  discussed  the 
rights  and  claims  of  mariners,  under  the  influence  of  a  keen  sense  of  justice,  a 
strong  feeling  of  humanity,  and  an  elevated  tone  of  moral  sentiment. 


LECTURE  XLVIL 


OF    THE    CONTRACT    OF    AFFREIGHTMENT. 


(1.)   Of  the  chartc7--])arty. 

A  charter-party  is  a  contract  of  affreightment  in  writing, 
by  which  the  owner  of  a  ship  lets  the  whole,  or  a  part  of 
her,  to  a  merchant,  for  the  conveyance  of  goods,  on  a  par- 
ticular voyage,  in  consideration  of  the  payment  of  freight. 

All  contracts  under  seal  were  anciently  called  charters, 
and  they  used  to  be  divided  into  two  parts,  and  each 
party  interested  took  one,  and  this  was  the  meaning  of 
the  charta-partita.  It  was  a  deed  or  writing  divided, 
consisting  of  two  parts,  like  an  indenture  at  common  law.^ 
Lord  Mansfield  observed,  that  the  charter-party  was  an 
old  informal  instrument,  and  by  the  introduction  of  dif- 
ferent clauses  at  different  times,  it  was  inaccurate,  and 


a  Butler,  n.  138.  to  lib.  3.  Co.  Lift.  Pothier's  Charter-Party,  by  C.  Cush- 
ing,  n.  1.  Valin's  Com.  torn.  i.  617.  The  translation  of  Pothier's  Treatise  on 
Maritime  Contracts,  by  Mr.  C.  Gushing,  and  published  at  Boston,  in  1821,  is 
neat  and  accurate,  and  the  notes  which  are  added  to  the  volume,  are  highly  cre- 
ditable to  the  industry  and  learning  of  the  author.  But  the  work  was  limited 
to  the  treatises  on  Charter-Party,  Average,  VLXxd  Hiring  of  Seamen.  It  would 
contribute  greatly  to  the  circulation  and  cultivation  of  maritime  law  in  this  coun- 
try, if  some  other  treatises  of  Pothier,  and  also,  the  Commentaries  of  Valin, 
could  appear  in  an  English  dress. 

Since  the  last  edition  of  this  work,  Mr.  L.  S.  Cushing  has  published,  at  Bos- 
ton, a  Translation  of  Pothier's  Treatise  on  the  Contract  of  Sale,  and  if  duly 
encouraged,  as  we  hope  and  trust  he  will  be,  he  promises  a  translation  of  the 
other  excellent  treatises  of  Pothier  on  the  various  commercial  contract". 
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sometimes  contradictory.  But  this  defect  has  been  sup- 
phed,  by  giving  it,  as  mercantile  contracts  usually  receive, 
a  liberal  construction,  in  furtherance  of  the  real  intention 

and  the  usage  of  trade. 
*202  *This  mercantile  lease  of  a  ship  describes  the 
parties,  the  ship,  and  the  voyage,  and  contains, 
on  the  part  of  the  owner,  a  stipulation  as  to  seaworthiness, 
and  as  to  the  promptitude  with  which  the  vessel  shall 
receive  the  cargo,  and  perform  the  voyage  ;  and  the 
exception  of  such  perils  of  the  sea  for  which  the  master 
and  ship-owners  do  not  mean  to  be  responsible.  On  the 
part  of  the  freighter,  it  contain  a  stipulation  to  load  and 
unload  within  a  given  time,  with  an  allowance  of  so  many 
lay,  or  running  days,  for  loading  and  unloading  the  cargo, 
and  the  rate  and  times  of  payment  of  the  freight,  and  rate 
of  demurrage  beyond  the  allotted  days.* 

When  the  goods  of  several  merchants,  unconnected 
with  each  other,  are  laden  on  board,  without  any  par- 
ticular contract  of  affreightment  with  any  individual  for 
the  entire  ship,  the  vessel  is  called  sl  general  ship,  because 
open  to  all  merchants ;  but  when  one  or  more  merchants 
contract  for  the  ship  exclusively,  it  is  said  to  be  a  char- 
tered ship.  The  ship  may  be  let  in  whole,  or  in  part, 
and  either  for  such  a  quantity  of  goods  by  weight,  or  for 
so  much  space  in  the  ship,  which  is  letting  the  ship  by 
the  ton.  She  may  also  be  hired  for  a  gross  sum  as  freight 
for  the  voyage,  or  for  a  particular  sum  by  the  month,  or 
any  other  determinate  period,  or  for  a  certain  sum  for 
every  ton,  cask,  or  bale  of  goods  put  on  board ;  and 
when  the  ship  is  let  by  the  month,  the  time  does  not 
begin  to  run  until  the  ship  breaks  ground,  unless  it  be 
otherwise  agreed .''  The  merchant  who  hires  a  ship, 
may  either  lade  it  with  his  own  goods,  or  wholly  underlet 


^  Abbott  on  Skipping,  part  3.  ch.  1.  sec.  6. 

''  Pothier,  Charte-Partie,  No.  4.     Abbott  on  Shipping,  part  3.  ch.  1.  sec.  3. 
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it,  upon  his  own  terms  ;  and  if  no  certain  freight  be  stipu- 
lated, the  owner  will  be  entitled  to  recover,  upon  a  quan- 
tum  meruit,,  as  much  freight  as  is  usual  under  the  like  cir- 
cumstances, at  the  time  and  place  of  the  shipment.* 

*It  is  the  duty  of  the  owner  of  the  ship,  not  only  to  *203 
see  that  she  is  duly  equipped,  and  in  a  suitable  con- 
dition to  perform  the  voyage,  but  he  is  bound  to  keejD  her  in 
that  condition  throughout  the  voyage,  unless  he  be  prevent- 
ed by  perils  of  the  sea.*^  If,  in  consequence  of  a  failure  in 
the  due  equipment  of  the  vessel,  the  charterer  does  not 
use  her,  he  is  not  bound  to  pay  any  freight ;  but  if  he 
actually  employs  her,  he  must  pay  the  freight,  though  he 
has  his  remedy  on  the  charter-party  for  damages  sus- 
tained, by  reason  of  the  deficiency  of  the  vessel  in  her 
equipment."^  The  freighter  is  bound  on  his  part  not  to 
detain  the  ship  be3'ond  the  stipulated  or  usual  time,  to 
load,  or  to  deliver  the  cargo,  or  to  sail.  The  extra  days 
beyond  the  lay  da3^s,  (being  the  daj^s  allowed  to  load  and 
unload  the  cargo,)  are  called  days  of  demurrage ;  and 
that  term  is  likewise  applied  to  the  payment  for  such  de- 
lay, and  it  may  become  due  either  by  the  ship's  deten- 
tion, for  the  purpose  of  loading  or  unloading  the  cargo, 
either  before,  or  during,  or  after  the  voyage,  or  in  waiting 
for  convoy.'^  If  the  claim  for  demurrage  rests  on  express 
contract,  it  is  strictly  enforced,  as  where  the  running  days 
for  dehvering  the  cargo  under  the  bill  of  lading  had  ex- 
pired, even  though  the  consignee  was  prevented  from 
clearing  the  vessel  of  the  goods  by  the  default  of  others.^ 


*  Pothier,  Charte-Partie,  No.  8.  Abbott  on  Shipping,  part  3.  ch.  1.  sec.  4. 
Hunter  v.  Fry,  2  Barnw.  Sf  Aid.  421. 

^  Putnam  v.  Wood,  3  Mass.  Rep.  481. 

•^  Havelock  v.  Geddes,  10  Easfs  Rep.  555. 

^  Lawes  on  Charter-Parties,  130. 

e  Leer  v.  Yates,  3  Taunton,  387.  Harman  t\  Gandolph,  1  HoWs  N.  P.  35. 
The  argument  is  fairly  stated,  and  this  rigorous  rule  ably  vindicated,  by  Mr. 
Holt,  in  a  note  to  the  case  last  referred  to,  and  that  note  was  afterwards  trans- 
ferred to  his  Treatise  on  Shippinsr,  vol.  ii.  17.  note. 

Vol.  m.  ^     3Q 
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The  old  and  the  new  French  codes  of  commerce  re- 
quire the  charter-party  to  be  in  writing,  though  Valin 

holds  that  the  contract,  if  by  parol,  would  be 
*204     equally  valid  and  binding.''     *In  the  English  law, 

the  hiring  of  ships  without  writing  is  undoubtedly 
valid  ;  but  it  would  be  a  very  loose  and  dangerous  prac- 
tice, at  least  in  respect  to  foreign  voyages.  In  the  river 
and  coasting  trade,  there  is  less  formality  and  less  neces- 
sity for  it ;  and  the  contract  is,  no  doubt,  frequently  with- 
out the  evidence  of  deed  or  writing.'' 

If  either  party  be  not  ready  by  the  time  appointed  for 
loading  the  ship,  the  other  party,  if  he  be  the  charterer, 
may  seek  another  ship,  or  if  he  be  the  owner,  another 
cargo.  This  right  arises  from  the  necessity  of  precision 
and  punctuality  in  all  maritime  transactions.  By  a  very 
short  delay,  the  proper  season  may  be  lost,  or  the  object 
of  the  voyage  defeated.  And  if  the  ship  be  loaded  only 
in  part,  and  she  be  hired  exclusively  for  the  voyage,  and 
to  take  in  a  cargo  at  certain  specified  rates,  the  freighter 
is  entitled  to  the  full  enjoyment  of  the  ship  ;  for  he  is  an- 
swerable to  the  owner  for  freight,  not  only  for  the  cargo 
actually  put  on  board,  but  for  what  the  vessel  could  have 
taken,  had  a  full  cargo  been  furnished.*^  The  master  has 
no  right  to  complete  the  lading  with  the  goods  of  other 
persons,  without  the  consent  of  the  charterer  ;  and  if  he 
grants  that  permission,  the  master  must  account  to  him 
for  the  freight.     He  has  no  right  to  complain,  if  the  char- 


*  Ord.  de  la  Mar.  liv.  3.  tit.  des  Charte-Parties,  art.  1,  and  Valin'' s  Com. 
ibid.  Code  de  Commerce,  art.  273.  The  contract  for  demuiTage  beyond  the 
lay  days  is  fiequently  an  express  covenant  in  a  chartei -party,  binding  the  cargo 
for  the  performance  of  the  covenant  to  pay  demurrage,  as  well  as  of  the  covenant 
to  pay  freight ;  and  the  lien  is  the  same  in  both  cases,  unless  subsequently  waived 
by  some  explicit  act  on  the  part  of  the  owner.  See  the  case  of  the  Volunteer,  1 
Sumner's  Rep.  5.51. 

*>  Molloy,  de  Jure  Mar.  b.  2.  ch.  4.  sec.  3.  Smith  v.  Shepherd,  cited  in 
Abbott  on  Shipping,  part  3.  ch.  4.  sec.  1.     Boulay  Pati/,  torn.  ii.  268,  2C9. 

"^  Duffie  V.  Hayes,  15  Johns.  Rep.  327. 
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terer  refuses  to  grant  the  permission,  or  complete  the 
lading,  provided  he  has  cargo  enough  to  secure  his  freight. 
This  was  the  regulation  of  the  French  ordinance,  and  it 
has  been  adopted  into  the  new  code.^ 

By  the  contract  the  owner  is  bound  to  see  that  the  ship 
be  seaworthy,  which  means  that  she  must  be  tight, 
staunch,  and  strong,  well  furnished,  manned,  vic- 
tualled, and,  in  all  *respects,  equipped  in  the  *205 
usual  manner,  for  the  merchant  service  in  such  a 
trade.  The  ship  must  be  lit  and  competent  for  the  sort 
of  cargo  and  the  particular  service  for  which  she  is  en- 
gaged. If  there  should  be  a  latent  defect  in  the  vessel, 
unknown  to  the  owner,  and  undiscoverable  upon  exami- 
nation, yet  the  better  opinion  is,  that  the  owner  must 
answer  for  the  damage  occasioned  by  the  defect.  It  is 
an  imphed  warranty  in  the  contract,  that  the  ship  be 
sufficient  for  the  voyage,  and  the  owner,  like  a  common 
carrier,  is  an  insurer  against  every  thing  but  the  excepted 
perils.''  To  this  head  of  seaworthiness,  may  be  referred 
the  owner's  obligation  to  see  that  the  ship  is  furnished 
with  all  the  requisite  papers  according  to  the  laws  of  the 
country  to  which  she  belongs,  and  according  to  treaties, 
and  the  law  of  nations.  Such  documents  are  necessary 
to  secui'e  the  vessel  from  disturbance  at  home,  on  the 
high  seas,  and  in  foreign  ports.*^     If  the   charter-party 


a  Ord.  du  Fret.  art.  2.  Pothier,  Charte-Partie,  n.  20,  21,  22.  24,  25. 
Code  de  Commerce,  n.  287. 

b  Lyon  V.  Mells,  5  East's  Rep.  428.  Putnam  v.  Wood,  3  Mass.  Rep.  481. 
Silva  V.  Low,  1  Johns.  Cas.  134.  Whitall  v.  The  Brig  William  Henry,  4 
Miller's  Louis.  Rep.  223.  Ord.  de  la  Mar.  liv.  3.  tit.  3.  Du  Fret.  art.  12. 
Pothier,  Charte-Partie,  No.  27.  Valines  Com.  h.  t.  says,  (and  in  this  he 
agrees  with  the  English  law,)  that  the  owner  is  answerable,  on  his  contract,  for 
latent  defects,  even  though  the  ship  had  been  previously  visited  by  experienced 
shipwrights,  and  the  defect  had  escaped  detection  ;  though  Pothier  {Charte- 
Partie,  n.  30,)  dissents  from  this  opinion  of  Valin,  so  far  as  it  relates  to  latent 
defects  unknown  to  the  owner. 

•=  Abbott  on  Shipping,  part  3.  ch.  3.  sec.  4.  Baring  v.  The  Royal  Exchange 
Assurance  Company,  5  East's  Rep.  99.     The  same  v.  Christie,  ibid.  398.     Ba- 
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contains  any  stipulation  on  the  part  of  the  owner  to  keep 
the  ship  in  good  order  during  the  voyage,  the  entire  ex- 
pense of  the  repairs  requisite  in  the  course  of  the  voyage, 

are  then  to  be  borne  by  the  owner,  and  are  not, 
*206      in  that  case,  the  *subject  of  general  average  or 

contribution.*  But  the  owner  does  not  insure  the 
cargo  against  the  perils  of  the  sea.  He  is  answerable  for 
his  own  fault,  or  negligence,  or  those  of  his  agents,  and 
for  defects  in  the  ship,  or  her  equipment,  and  generally, 
as  a  common  carrier,  he  is  answerable  for  all  losses  other 
than  what  arise  from  the  excepted  cases  of  the  act  of 
God,  and  public  enemies.**  The  responsibility  of  the 
owner  begins  where  that  of  the  wharfinger  ends,  and 
when  the  goods  are  delivered  to  some  accredited  person 
on  board  the  ship.*^  The  cargo  must  be  taken  on  board 
with  care  and  skill,  and  be  properly  stowed,  and  the  con- 
tract by  the  bill  of  lading  imports  that  the  goods  are  to 
be  safely  stowed  under  deck,  and  if  they  are  stowed  on 
deck  without  the  consent  of  the  shipper,  or  without  the 
sanction  of  custom,  they  are  at  the  risk  of  the  master, 
and  he  and  the  owners  of  the  vessel  would  not  be  pro- 
tected from  liability  for  their  loss  by  the  exception  in  the 
bill  of  lading  of  the  dangers  of  the  seas.^  If  the  ship  had 
been  advertised  by  the  agent  of  the  owner  for  freight  as  a 
general  ship,  and  the  notice  had  stated  that  she  was  to 
sail  with  convoy,  this  would  amount  to  an  engagement  to 
that  effect ;  and  if  she  sails  without  convoy,  and  be  lost. 


ring  V.  Claggett,  3  Bos.  ^  Pull.  201.  Lothian  v.  Henderson,  ibid.  499.  Ord. 
de  la  Mar.  liv.  3.  tit.  1.  Charte-Parties,  art.  10.  Valines  Com.  h.  t.  The 
ship  must  be  provided  with  a  bill  of  health,  when  it  is  requisite  at  the  port  of  des- 
tination.    Levy  ?j.  Costerton,  4  Camph.  389.     S.  C.  1  Starkie,  212. 

a  Jackson  v.  Charnock,  8  Term  Rep.  509. 

*>  See  vol.  ii.  597. 

<=  Cobban  v.  Downe,  5  Esp.  N.  P.  Rep.  41. 

'^  The  Rebecca,  U.  S.  District  Court  for  Maine,  1831.  Ware^s  Rep.  188. 
Barber  v.  Brace,  3  Conn.  Rep.  9.  Dorsey  v.  Smith,  4  Miller's  Louis.  Rep. 
211.     Shackleford  v.  Wilcox,  9  Louis.  Rep.  33. 
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the  owner  becomes  answerable  to  the  shipper  in  dama- 
ges, for  the  breach  of  that  representation.* 

(2.)    Of  the  hill  of  lading. 

In  execution  of  the  contract  of  charter-party,  the  mas- 
ter of  the  ship  signs  a  bill  of  lading,  which  is  an  acknow- 
ledgment of  the  receipt  of  the  goods  on  board,  and  of  the 
conveyance  of  them  which  he  assumes.  The  bill  of 
lading  contains  the  quantity  and  marks  of  the 
merchandise,  the  names  of  the  *shipper  and  con-  *207 
signee,  the  places  of  departure  and  discharge,  the 
name  of  the  master,  and  of  the  ship,  with  the  price  of  the 
freight.  The  charter-party  is  the  contract  for  the  hire  of 
the  ship,  and  the  bill  of  lading  for  the  conveyance  of  the 
cargo  ;  and  though  it  be  signed  by  the  master,  he  does  it 
as  agent  for  the  owners,  and  it  is  a  contract  binding  upon 
them.''  By  the  bill  of  lading,  the  master  engages  as  a 
common  carrier  to  carry  and  deliver  the  goods  to  the 
consignee,  or  his  order ;  and,  by  the  common  law,  owners 
were  responsible  for  damages  to  goods  on  board,  to 
the  full  extent  of  the  loss.  But,  in  England,  by  the 
statute  of  53  Geo.  III.  c.  159,  owners,  and  part  owners 
of  ships,  are  not  liable  beyond  the  value  of  the  ship  and 
freight,  even  though  the  loss  was  occasioned  by  the  mis- 
conduct of  the  master,  and  a  part  owner.  This  statute 
assimilated  the  common  law  of  England  to  the  maritime 
law  of  France,  and  other  commercial  countries  ;  and  the 
great  principle  was,  to  limit  the  responsibility  of  part 
owners  to  the  amount  of  their  respective  capitals  em- 
barked in  the  ship.  The  value  of  the  ship  was  to  be 
calculated  at  the  time  of  the  loss,  and  the  freight,  in  the 


*  Riinguist  V.  Ditchell,  3  Esp.  N.  P.  Rep.  64.  Magalhaem  v.  Busher,  4 
Camph.  54. 

^  Beawes^  Lex  Mercatoria,  133.  142.  Ferguson  v.  Cappeau,  6  Harr.  4- 
Johns.  394. 
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Statute,  means  all  the  freight,  whether  paid  in  advance 
or  not.* 

There  are  commonly  three  bills  of  lading;  one  for  the 
freighter,  another  for  the  consignee,  factor,  or  agent 
abroad,  and  a  third  is  usually  kept  by  the  master  for  his 
own  use.  It  is  the  document  and  title  of  the  goods  sent ; 
and,  as  such,  if  it  be  to  order,  or  assigns,  is  transferable 
in  the  market.  The  endorsement  and  dehvery  of  it, 
transfers  the  property  in  the  goods  from  the  time  of  the 
dehvery.^  The  bona  fide  holder  of  the  bill  of  lading,  en- 
dorsed by  the  consignee  is  entitled  to  the  goods,  if  he 

purchased  the  bill  for  a  valuable  consideration. 
*208  *Where  there  are  several  bills  of  lading,  each 

is  a  contract  in  itself  as  to  the  holder  of  it,  but  the 
whole  make  only  one  contract  as  to  the  master  and  own- 
ers. If  the  several  parts  of  the  bill  of  lading  be  endorsed 
to  different  persons,  a  competition  may  arise  for  the 
goods ;  and  the  rule  generally  is,  that  if  the  equities  be 
equal,  the  property  passes  by  the  bill  first  endorsed.*^ 

(3.)    Of  the  carriage  of  the  goods. 

When  the  ship  is  hired,  and  the  cargo  laden  on  board, 
the  duties  of  the  owner,  and  of  his  agent,  the  master, 
arise  in  respect  to  the  commencement,  progress,  and  ter- 
mination of  the  voyage.  Those  duties  are  extremely 
important    to   the    interests    of   commerce,    and    they 


*  Wilson  V.  Dickson,  2  Barnw.  Sf  Aid.  2. 

*"  See  vol.  ii.  548 — 550.  This  is  also  the  law  in  France.  Code  de  Commerce, 
art.  281.  A  shipping  note  of  goods  at  sea  does  not  amount  to  a  bill  of  lading, 
and  it  is  not  endorsable  so  as  to  effect  a  change  of  property,  and  arrest  the  right 
of  stoppage  in  transitu  by  the  consignor.  Akerman  v.  Humphrey,  1  Carr.  4* 
Payne,  53. 

<=  Caldwell  V.  Ball,  1  Tsrm  Rep.  205.  1  BclVs  Com.  545.  When  goods 
are  sent  by  a  ship  hired  by  a  charter-party,  the  bills  of  lading  are  delivered  by 
the  master  to  the  person  by  whom  the  ship  is  chartered.  But  if  they  are  sent 
by  a  general  ship,  employed  as  a  general  carrier,  each  iiidi\'idual  who  sends 
goods  on  board,  receives  a  bill  of  lading  for  the  same. 
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have  been  well  and  accurately  defined  in  the  marine 
law.* 

*When  the  voyage  is  ready,  the  master  is  bound  *209 
to  sail  as  soon  as  the  wind  and  tide  permit ;  but  he 
ought  not  to  set  out  in  very  tempestuous  weather.*^  If,  by 
the  charter-party,  the  ship  was  to  sail  by  a  given  day,  the 
master  must  do  it,  unless  prevented  by  necessity ;  and  if 
there  be  an  undertaking  to  sail  with  convoy,  he  is  bound  to 
go  to  the  place  of  rendezvous,  and  place  himself  under  the 
protection  and  control  of  the  convoy,  and  continue,  as  far 
as  possible,  under  that  protection,  during  its  course.'^  He 
is  bound,  likewise,  to  obtain  the  requisite  sailing  instruc- 
tions for  the  convoy  f  but  these  covenants  to  sail  with 
the  first  fair  wind,  and  with  convoy,  are  not  conditions 


*  The  dimes  of  the  captahi  are  prescribed  minutely  in  the  French  statute 
codes.  Every  ship  must  be  inspected  by  the  captain,  under  the  forms  pre- 
scribed, before  she  sails,  and  if  he  has  no  such  official  report  of  the  vessel,  he  be- 
comes responsible  for  every  accident.  He  must  keep  a  regular  journal  of  events 
on  the  voyage  ;  and  the  ordinances  prescribe  very  sage  regulations  in  case  of  the 
death  of  any  seaman  on  board,  touching  his  effects.  He  must  be  exact  in  pro- 
viding the  requisite  ship's  papers  before  he  sails  ;  such  as  the  bill  of  sale,  regis- 
ter, role  d^ equipage,  bill  of  lading,  and  charter-party,  process  verbal,  clearance 
at  the  customs,  and  a  license  to  sail.  He  must  be  on  board  when  the  vessel 
breaks  ground.  He  is  answerable  for  damages  even  by  cas  fortuit,  when  the 
goods  were  on  deck,  unless  he  had  the  consent  of  the  owner  in  \vriting,  or  it  was 
a  coasting  voyage ;  and  if  he  sails  in  conformity  to  the  regulations  of  the  ordi- 
nances, he  becomes  responsible  for  all  damages,  and  cannot  invoke  the  excep- 
tion o?  force  majeure,  when  those  regulations  have  not  been  observed.  {Ord. 
de  la  Mar.  art.  10.  tit.  Testament,  art.  4.  Ord.  1720.  17.39.  1779.  Code  de 
Com.  art.  224,  22.5,  226.  228,  229.  Code  Civil,  art.  59.  86.  1  Emerigon, 
374.  Boulay  Paty,  torn.  ii.  1 — 35.)  The  foreign  marine  ordinances  usually 
make  special  pro^^sion  for  the  proper  storage  of  the  cargo.  We  have  seen,  in 
the  preceding  part  of  these  lectures,  that  the  master  was  responsible,  as  a  com- 
mon carrier,  for  the  caniage  and  safe  delivery  of  the  goods ;  and  in  the  case  of 
Sprott».  Brown,  in  the  Scottish  courts,  {BelVs  Com.  vol.  i.  557.  note,)  a  large 
miiTor  was  shipped  from  London  to  Edinburgh,  in  a  case  marked  glass,  and  the 
master  had  assumed  to  carry  it  safe,  and  it  was  found  broken,  on  delivery,  with- 
out any  known  cause,  and  the  master  was  held  responsible. 

•^  Roccus,  note  56.     Ord.  of  Rotterdam,  art.  128. 

<=  Morley  v.  Bordieu,  Str.  Rep.  1265.  Lilly  v.  Ewer,  Doug.  Rep.  72. 
Jefferies  v.  Legendra,  Carth.  i2e/).216. 

^  Webb  V.  Thomson,  1  Bos.  Sf  Pull.  5.  Anderson  v.  Pitcher,  2  ibid.  164. 
Victorin  v.  Cleeve,  Str.  Rep.  1250. 
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precedent  to  the  recovery  of  freight,  and  a  breach  of  them 
only  goes  to  the  question  of  damages.* 

The  master  is  bound,  likewise,  to  proceed  to  the  port 
of  delivery  without  delay,  and  without  any  unnecessary 
deviation  from  the  direct  and  usual  course.  If  he  cove- 
nants to  go  to  a  loading  port  by  a  given  time,  he  must  do 
it,  or  abide  the  forfeiture ;''  and  if  he  be  forced  by  perils 
out  of  his  regular  course,  he  must  regain  it  with  as  little 
delay  as  possible.  Nothing  but  some  just  and  necessary 
cause,  as  to  avoid  a  storm,  or  pirates,  or  enemies,  or  to 

procure  requisite  supplies  or  repairs,  or  to  relieve 
*210      a  ship  in  distress,  will  justify  a  deviation  *from 

the  regular  course  of  the  voyage.*^  If  he  deviates 
unnecessarily  from  the  usual  course,  and  the  cargo  be 
injured  by  tempests  during  the  deviation,  the  deviation 
is  a  sufficiently  proximate  cause  of  the  loss  to  entitle  the 
freighter  to  recover  ;  though  if  it  could  be  shown  that  the 
same  loss  not  only  might  but  must  have  happened  if  there 
had  not  been  any  deviation,  the  conclusion  might  be 
otherwise.^  Nor  has  the  captain  any  authority  to  sub- 
stitute another  voyage  in  the  place  of  the  one  agreed  upon 
between  his  owners  and  the  freighters  of  the  ship.  Such 
a  power  is  altogether  beyond  the  scope  of  his  authority 
as  master.^  In  cases  of  necessity,  as  where  the  ship  is 
wrecked,  or  otherwise  disabled,  in  the  course  of  the  voy- 
age, and  cannot  be  repaired,  or  cannot  under  the  circum- 
stances without  too  great  delay  and  expense,  the  master 
may  procure  another  competent  vessel  to  carry  on  the 


^  Constable  v.  Cloberie,  Palmer'' s  Rep.  397.  Davidson  v.  Gwynne,  12  EasVs 
Rep.  381. 

t"  Shubrickv.  Salmond,  3  Burr.  Rep.  1637. 

<=  Roccus  on  Ins.  note  52.  Patrick  v.  Ludlow,  3  Johns.  Cas.  10.  Post?;. 
Phcenix  Ins.  Company,  10  Johns.  Rep.  79.  Reade  v.  Com.  Ins.  Company,  3 
ibid.2b2.  Suydamw.  Marine  Ins.  Company,  2  iiz«i.  138.  Marshall,  Ch.  J., 
Mason  v.  The  Ship  Blaireau,  2  Cranch's  Rep.  257.  note. 

^  Davis?;.  Garrett,  6  Bingham,  716. 

e  Burgon  v.  Sharpe,  2  Campb.  N.  P.  Rep.  529. 
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cargo  and  save  his  freight.  If  other  means  to  forward 
the  cargo  can  be  procured,  the  master  must  procure  them, 
or  lose  his  freight;  and  if  he  offers  to  do  it,  and  the 
freighter  will  not  consent,  he  will  then  be  entitled  to  his 
full  freight.'*  The  Rhodian  law"^  exempted  the  master 
from  his  contract  to  carry  the  goods,  if  the  ship  became 
unnavigable  by  the  perils  of  the  sea.  Faber  and  Vinnius 
were  of  opinion,  that  by  the  Roman  law  the  master  was 
not  hound,  in  such  a  case,  to  seek  another  ship,  be- 
cause the  contract  related  only  to  the  *ship  that  *211 
was  disabled.*^  The  laws  of  Oleron,  and  the  or- 
dinances of  Wisbuy,  gave  the  poiver  to  the  master  to  hire 
another  vessel,  if  he  chose  to  do  so,  and  earn  freight ;  but 
the  marine  ordinance  of  Louis  XIV  declared  it  to  be  the 
duty  of  the  master  to  hire  another  ship  in  such  a  case,  if 
it  be  in  his  power.'^  The  French  jurists  differ  in  opinion 
in  respect  to  the  obligation  of  the  master  to  hire  another 
vessel  to  carr}''  on  the  cargo,  when  his  own  becomes  irre- 
parable. Valin  and  Pothier  contend,  that  the  master  is 
no  further  bound  to  procure  another  vessel,  than  by  losing 
his  freight  for  the  entire  voyage  if  he  omits  to  do  it ;  for, 
by  the  contract  of  affreightment,  he  only  engaged  to  fur- 
nish his  own  vessel,  and  when,  by  the  perils  of  the  sea, 
or  by  some  superior  force,  for  which  he  is  not  responsible, 
he  becomes  unable  to  furnish  it,  all  that  he  is  bound  to  do, 
by  the  principles  of  the  contract,  is  to  discharge  the 
freighter  from  the  Ireight  for  the  residue  of  the  voyage. 
But  Emerigon  insists,  that  they  are  mistaken  in  their 


^  Molloy,  b.  2.  c.  4.  sec.  5.  Griswold  v.  New-York  Insurance  Company,  3 
Johns.  Rep.  321.  Bradhurst  v.  Columbian  Insurance  Company,  9  ibid.  17. 
Schieft'elin  v.  New-York  Insurance  Company,  zJirf.  21. 

b  Dig.  14.  2.  10.  1. 
•    *=   Vinnius,  notcB  ad  Com.  Peckii,  ad  Rem  Nauticam,  294,  295,  and  Anthony 
Faber,  Com.  ad  Pand.,  whom  Vinnius  cites  and  follows. 

*  Jugemens  d' Oleron,  art.  4.  Laws  of  Wisbuy,  art.  16.  Ord.  de  la  Alar, 
tit.  Du  Frcf.  art.  11.  - •-  -    --  ..,,'.   ■• 

Vol.  ni.  31 
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construction  of  the  ordinance,  and  that  the  master  is 
guilty  of  a  breach  of  duty,  if  he  refuses  to  procure  another 
vessel,  and  take  on  the  cargo,  if  it  be  in  his  power,  and 
that  this  daty  resuks  from  the  nature  of  his  trust.^ 

The  new  French  code  has  followed  the  words  of  the 
ordinance,  and  declared,  that  if  the  vessel  becomes  dis- 
abled, and  the  master  can  have  her  repaired,  the  freighter 
is  bound  to  wait,  or  pay  the  whole  freight ;  and  that  if 
the  vessel  cannot  be  repaired,  the  master  is  bound  to  hire 
another,  and  if  he  cannot  hire  another,  the  freight  is  due 
only  in  proportion  to  the  voyage  performed.  Bou- 
*212  lay  Paty,  in  his  commentaries  *on  the  new  code, 
adopts  the  construction  of  Emerigon,  and  holds  his 
reasoning  to  be  conclusive,''  Pardessus  is  also  of  the 
opinion  that  if  the  vessel  in  the  course  of  the  voyage 
becomes  unnavigable,  the  master  is  bound,  if  it  be  in  his 
power,  to  procure  another.*^ 

The  English  rule  undoubtedly  is,  that  if  the  ship  be 
disabled  from  completing  the  voyage,  the  ship-owner 
may  still  entitle  himself  to  the  whole  freight,  by  forward- 
ing the  goods  by  some  other  means  to  the  place  of  des- 
tination ;  and  he  has  no  right  to  any  freight,  if  they  be 
not  so  forwarded,  unless  it  be  dispensed  with,  or  there 
be  some  new  contra,ct  upon  the  subject.*^  In  this  countiy 
we  have  followed  the  doctrine  of  Emerigon,  and  the 
spirit  of  the  English  cases,  and  hold  it  to  be  the  duty  of 
the  master,  from  his  character  of  agent  of  the  owner  of 
the  cargo,  which  is  cast  upon  him  from  the  necessity  of 
the  case,  to  act  in  the  port  of  necessity  for  the  best  inte- 
rest of  all  concerned  ;  and  he  has  powers  and  discretion 


^  Valin,  tit.  Du  Fret.  art.  11.  torn.  i.  618.  Pothier,  Charte-Partie,  n.  68. 
Emerigon,  torn.  i.  428,  429. 

*>  Code  de  Commerce,  art.  296.  Boulay  Paty,  Cours  de  Droit  Com.  torn.  ii. 
400—405. 

<^   Cours  de  Droit  Com.  torn.  iii.  n.  644. 

<i  Lord  Ellenborough,  10  EasVi  Rep.  393. 
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adequate  to  the  trust,  and  requisite  for  the  safe  delivery 
of  the  cargo  at  the  port  of  destination.     If  there  be  another 
vessel,  in  the  same  or  in  a  contiguous  port,  which  can 
be  had,  the  duty  is  clear  and  imperative  upon  the  master 
to  hire  it;  but  still  the  master  is  to  exercise  a  sound 
discretion  adapted  to  the  case.     He  may  transship  the 
cargo,  if  he  has  the  means,  or  let  it  remain.     He  may 
bind  it  for  repairs  to  the  ship.     He  may  sell  part,  or  hy- 
pothecate the  whole.     If  he  hires  another  vessel  for  the 
completion  of  the  voyage,  he  may  charge  the  cargo  with 
the  increased  freight,  arising  from  the  hire  of  the  new 
ship ;  and  this  power  is  expressly  given  him  by  the  old 
and  the  new  ordinances  of  France,  and  it  is  established  by 
decisions  in  New-York.^     The  master  may  refuse  to  hire 
another  vessel,  and  insist  on  repairing  his  own,  and  whether 
the  freighter  be  bound  to  wait  for  the  time  to  repair,  or 
becomes  entitled  to  his  goods  without  any  charge 
of  freight,  will  depend  upon  circumstances.  *What     *213 
would  be  a  reasonable  time  for  the  merchant  to 
wait  for  the  repairs,  cannot  be  defined,  and  must  be  go- 
verned by  the  facts  applicable  to  the  place  and  the  time, 
and  to  the  nature  and  condition  of  the  cargo.     A  cargo, 
of  a  perishable  nature,  may  be  so  deteriorated,  as  not  to 
endure    the    delay  for  repairs,    or  to   be  too  unfit  and 
worthless  to  be  carried  on.^     The  master  is  not  bound 
to  go  to  a  distance  to  procure  another  vessel,  and  encoun- 
ter serious  impediments  in  the  way  of  putting  the  cargo 
on  board  another  vessel.     His  duty  is  only  imperative 
when  another  vessel  can  be  had  in  the  same  or  in  a  con- 
tit^uous  port,  or  at  one  within  a  reasonable  distance,  and 


a  Mumford  v.  The  Commercial  Insurance  Company,  5  Johns.  Rep.  262. 
Searle  v.  Scovell,  4  John.'s.  Ch.  Rep.  218. 

t>  Herbert  v.  Hallet,  3  Johns.  Cas.  93.  Clark  v.  Mass.  F.  &  M.  Ins.  Co. 
2  Pick.  104.  Hunt  v.  Royal  E.Kchange  Assurance  Company,  5  Maule  4* 
Selw.  47.  ,  .  .     i 
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there  be  no  great  difficulties  in  the  way  of  a  safe  reship- 
ment  of  the  cargo.*^ 

In  the  course  of  the  voyage,  the  master  is  bound  to 
take  all  possible  care  of  the  cargo,  and  he  is  responsible 
for  every  injury  which  might  have  been  prevented  by 
human  foresight  and  prudence,  and  competent  naval 
skill.  He  is  chargeable  with  the  most  exact  diligence.^ 
If  the  ship  be  captured  during  the  voyage,  the  master  is 
bound  to  render  his  exertions  to  rescue  the  property  from 
condemnation,  by  interposing  his  neutral  claims,  and  ex- 
hibiting all  the  documents  in  his  power  for  the  protection 
of  the  cargo.*^  We  have  already  seen,  in  what  cases  and 
to  what  extent  the  master  may  hypothecate  or  sell  the 
cargo  at  a  port  of  necessity ;  and  if  the  ship,  relieved  at 
the  expense  of  the  goods  pledged  or  sold,  should  after- 
wards perish,  with  the  residue  of  the  cargo  on  board, 
before  arrival  at  the  port  of  destination,  the  better  opinion 
is,  that  the  owner  is  not  entitled  to  payment  for  the  goods 

sold.  The  merchant  is  not  placed  in  a  worse 
*214      situation  by  the  sale  of  the  goods  *than  if  they 

had  remained  on  board  the  ship.  But  the  foreign 
authorities  are  very  much  at  variance  on  the  point,  and 
it  remains  yet  to  be  settled  in  the  English  and  American 
law.'i 


=1  Saltus  V.  Ocean  Ins.  Co.  12  Johns.  Rep.  107.  Tredwell  v.  Union  Ins.  Co. 
6  Cowen's  Rep.  270.     See  Infra,  p.  321. 

*>  Roccus,  n.  40.  55.  Dale  v.  Hall,  1  Wils.  Rep.  281.  Vinnins,  nota  ad 
Peckium,  259.  1  Emcrigon,  373.  Proprietors  of  the  Trent  Navigation  v. 
Wood,  3  Esp.  N.  P.  Rep.  127. 

'^  Cheviott  V.  Brooks,  1  Johns.  Rep.  364. 

^  Emerigon  has  collected  all  the  authorities,  pro  and  con,  on  this  very  deba- 
table question.  See,  HaWs  Emerigon  on  Maritime  Loans,  92.  Non  nostrum 
tantas  componere  lites.  In  favour  of  the  right  of  the  merchant  to  be  paid,  see 
the  Laws  of  Wishuy,  art.  68.  Valines  Com.  tit.  Du  Fret.  art.  14.  vol.  i.  655. 
Cushing's  Pothier  on  Maritime  Contracts,  19.  Charte-Partie,  n.  34,  and 
Cleirac,  Jugemens  (V Oleron,  art.  22.  n.  2.  In  opposition  to  such  a  claim, 
Emerigon  reasons  from  the  provisions  and  omissions  in  the  Consolato  del  Mare, 
and  the  Ordinances  of  Oleron  and  Antiverp,  that  the  merchant  is  not  entitled 
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(4.)    Of  the  dd'ivery  of  the  goods  at  the  j)ort  of  dcstinnt'ion. 

On  the  arrivnl  of  the  ship  at  the  place  of  destination, 
the  cargo  is  to  be  dehvered  to  the  consignee,  or  to  the 
order  of  the  shipper,  on  production  of  the  bill  of  lading 
and  payment  of  the  freight.  The  English  practice  is,  to 
send  the  goods  to  the  wharf,  with  directions  to  the  wharf- 
inger not  to  part  with  them,  until  the  freight  and  other 
charges  are  paid,  provided  the  master  be  doubtful  of 
the  payment ;  for,  by  parting  with  the  possession,  the 
master  loses  his  lien  upon  them  for  the  freight.^  The 
cargo  is  bound  to  the  ship  as  well  as  the  ship  to  the  cargo  ; 
but  the  master  cannot  detain  the  goods  on  board  the  ship 
until  the  freight  be  paid,  for  the  merchant  ought  to  have 
an  opportunity  to  examine  the  condition  of  them  pre- 
vious to  payment.''  The  foreign  ordinances  of  Wisbuy, 
and  of  Louis  XIV,  allow  the  master  to  detain  the  goods, 
while  in  the  lighter  or  barge,  on  the  passage  to 
the  quay,  for  they  are  still  *in  his  possession.'^  *215 
The  manner  of  delivery,  and  the  period  at  which 
the  responsibility  of  the  owners  and  master  ceases,  will 
much  depend  upon  usage.*^  The  general  rule  is,  that 
delivery  at  the  wharf  (when  there  are  no  special  directions 
to  the  contrary,)  discharges  the  master.^  But  the  very 
reasonable  qualification  of  the  rule  is,  that  there  must  be 
a  delivery  at  the  wharf  to  some  person  authorized  to 
receive  the  goods,  or  due  previous  notice  must  have  been 


to  pay.  Pothier  also  admit?,  that  experienced  persons,  whom  he  consulted  on 
the  subject,  were  against  his  opinion.  Abbott,  in  his  Treatise  on  Shipping, 
part  3.  ch.  3.  sec.  10,  is  also  against  the  claim  of  the  shipper  to  be  paid  for  the 
goods  sold. 

*  Abbott  on  Shipping,  part  3.  ch.  3.  sec.  11.  Soldergreen  v.  Flight,  cited 
in  6  Easfs  Rep.  622. 

''  Abbott,  vb.  sup.  '■     '  •        '        . 

«■  Lmcs  of  Wi.ibji!/,  art.  .57.      Ord.  dc  la  Mar.  liv.  3.  tit.  Du  Fret.  art.  23. 

d  Warden  v.  Mourillyan,  2  Esp.  K.  P.  Rep.  693. 

«  Hyde  V.  Trent  and  Mersey  Navigation  Company,  .5  Term.  Rep.  389. 
Chickering  v.  Fowler,  4  Pick.  371.  Cope  v.  Cordova,  1  Rawle,  90.  Fox  v. 
"Bloiiom,  New-York  Common  Picas,  Octohciy  1&2S.     ..  0  ■'•.•  ;j-,i;..w  .  --v  .    "■ 
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given  to  the  consignee  of  the  time  and  place  of  delivery ; 
and  the  master  cannot  discharge  himself,  by  leaving  them 
naked  and  exposed  at  the  wharf.  His  responsibility  will 
continue  until  there  is  actual  delivery,  or  some  act  which 
is  equivalent,  or  a  substitute  for  it,  unless  the  owner  of 
the  goods,  or  his  agent,  had  previously  assumed  the 
charge  of  the  goods  f  or  at  least  until  the  consignee  has 
had  notice  of  the  place  and  time  of  delivery,  and  the 
goods  have  been  duly  separated  and  designated  for  his 
use.'' 

It  is  often  difficult  for  the  master  of  a  vessel  to  know 
to  whom  he  can  safely  deliver  the  goods,  in  case  of 
conflicting  claims  between  consignor  and  consignee,  or 
consignor  and  the  assignee  of  the  consignee.  Prudence 
would  dictate  that  he  deliver  the  goods  to  the  party  upon 
whose  indemnity  he  can  most  safely  rely.  But  he  ought 
not  to  be  put  to  the  peril  and  necessity  of  indemnity ;  and 
it  is  desirable  that  he  should  know  to  whom,  of  right,  he 
can  deliver  the  goods.  If  the  consignee  has  failed, 
*216  he  ought  to  deliver  to  the  claimant,  on  *behalf  of 
the  consignee ;  and  if  the  consignee  has  assigned 
the  bill  of  lading,  and  the  rights  of  the  consignor  be  still 
interposed  and  contested,  it  is  safest  for  the  master  to 
deposit  the  goods  with  some  bailee,  until  the  rights  of  the 
claimants  are  settled,  as  they  can  always  be,  upon  a  bill 
of  interpleader  in  chancery,  to  be  filed  by  the  master.'^ 
Having  made  a  consignment,  the  consignor  or  seller  has 
not  an  unlimited  power  to  vary  it  at  pleasure.  He  may 
do  it  only  for  the  purpose  of  protecting  himself  against 
the  insolvency  of  the  buyer  or  consignee.** 


»  Strong  V.  Natally,  4  Bos.  ^  Pull.  16.  Ostrander  v.  Brown,  15  John- 
son, 39. 

'■  Chickering  v.  Fowler,  Cope  v.  Cordova,  and  Fox  v.  Blossom,  supra. 
1  Valines  Com.  636.     See,  vol.  ii.  604,  605.  S.  P. 

<^  Abbott  on  Skipping,  part  3.  ch.  9.  sec.  '25. 

■*  The  Constantia,  6  Rob.  Adm.  Rep.  321.     1  Emerigon  da  Asa.  317. 
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(5.)    Of  the  rcsjpons'ihUity  of  the  ship-owner. 

The  causes  which  will  excuse  the  owners  and  master 
for  the  non-delivery  of  the  cargo,  must  be  events  falling 
within  the  meaning  of  one  of  the  expressions,  act  of  God, 
and  public  enemies  ;  or  they  must  arise  from  some  event 
expressly  provided  for  in  the  charter-party.  It  is  well 
settled  in  the  English  and  in  our  American  law,  that  car- 
riers by  water,  (and  whether  the  carriage  relates  to  foreign 
or  inland  navigation,)  are  hable  as  common  carriers,  in 
all  the  strictness  and  extent  of  the  common  law  rule,  un- 
less the  loss  happens  by  means  of  one  of  the  excepted 
perils.*  Perils  of  the  sea  denote  natural  accidents  pecu- 
liar to  that  element,  which  do  not  happen  by  the  inter- 
vention of  man,  nor  are  to  be  prevented  by  human  pru- 
dence. A  casus  fortuhus  was  defined  in  the  civil  law  to 
be,  quod  damno  fatali  contingit,  cuivis  d'digentissimo  yossit 
contmgere.  It  is  a  loss  happening  in  spite  of  all  human 
effort  and  sagacity.  The  only  exception  to  this  definition 
is,  the  case  of  a  vessel  captured  and  plundered  by  pirates, 
and  that  has  been  adjudged  to  be  a  peril  of  the 
*sea.''  A  loss  by  lightning  is  within  the  exception  *217 
of  the  act  of  God  ;  but  a  loss  by  fire,  proceeding 
from  any  other  cause,  is  chargeable  upon  the  ship-owner.'^ 
The  moment  the  goods  are  transferred  from  the  ship  or 
the  lighter  to  the  warehouse,  this  extraordinaiy  responsi- 
bihty  ends,  and  the  warehouseman  is  not  so  responsible.'^ 

It  is  often  a  difficult  point  to  determine,  whether  the 


>  See  vol.  ii.  598—600. 

''  Pickering  v.  Barkley,  Styles,  132.     Barton  v.  Wolliford,  Comb.  56. 

•=  Forward  i;.  Pittard,  1  Term  Rep.  27.  Hyde  w.  Trent  and  Mersey  Na\-iga- 
tion  Company,  5  ibid.  389.  In  Hunt  v.  Morris,  6  Martin's  Lords.  Rep.  676, 
it  was  held  that  the  owners  of  a  steamboat  destroyed  by  fire  were  not  liable  to 
the  freighters,  if  proper  diligence  was  used.  But  the  owner  is  liable  to  the 
freighter  for  damages  arising  from  fire  to  the  ship,  occasioned  by  gross  and  cul- 
pable negligence  in  the  mode  of  fitting  up  the  ship  or  otherwise.  Hunter  v.  the 
Owners  of  the  Morning  Star.     Newfoundland  Rep.  270. 

^  Garside  v.  Trent  and  Meriey  Navigation  Company,  4  Term  Rep.  581, 
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disaster  happened  by  a  peril  of  the  sea,  or  unavoidable 
accident,  or  by  the  fault,  negligence,  or  want  of  skill  of 
the  master.  If  a  rock  or  a  sand-bar  be  generally  known, 
and  the  ship  be  not  forced  upon  it  by  adverse  winds  or 
tempests,  the  loss  is  to  be  imputed  to  the  fault  of  the 
master.  But  if  the  ship  be  forced  upon  such  rock  or 
shallow  by  winds  or  tempests,  or  if  the  bar  was  occa- 
sioned by  a  recent  and  sudden  collection  of  sand,  in  a 
place  where  ships  could  before  sail  with  safety,  the  loss 
is  to  be  attributed  to  a  peril  of  the  sea,  which  is  the 
same  as  the  vis  major,  or  casus  fortuitus  of  the  civil  law.^ 
What  is  an  excusable  peril,  depends  a  good  deal  upon 
usage,  and  the  sense  and  practice  of  merchants ;  and  it 
is  a  question  of  fact,  to  be  settled  by  the  circumstances 
peculiar  to  the  case.  The  English  statute  law  has 
exempted  ship-owners  in  some  of  these  hard  cases  ; 
but,  with  the  exception  of  a  statute  in  Massachusetts, 
passed  in  1818,  and  re-enacted  in  the  revised  statutes  of 
1835,  limiting  the  responsibility  of  owners  for  the  acts 
of  the  master  and  mariners,  to  the  value  of  the  ship  and 
freight,  and  of  a  similar  statute  in  Maine,''  I  do  not  know 
of  any  such  statute  exemptions  in  this  country.  The 
owner  is  bound  for  the  whole  amount  of  the  injury  done 
by  the  master  or  crew,  unless  where  ordinances  or  sta- 
tutes have  established  a  different  rule.'^  By  the 
*218  general  maritime  law  of  Europe,  the  *responsibility 
of  owners  of  vessels  for  the  wrongful  acts  of  masters, 
is  Hmited  to  the  value  of  the  vessel  and  freight,  and  by 
abandoning  them  to  the  creditor  they  may  discharge 
themselves.^     And  it  appears  very  clearly,  that  by  the 


"  Smith  ■z;.  Shepherd,  cited  in  Abbott  on  Shipping,  part  3.  ch.  4.  sec.  1. 

*>  Laws  of  Maine,  vol.  i.  ch.  14.  sec.  8. 

"=  See  vol.  ii.  606,  and  supra,  p.  207,  where  the  exemptions  from  responsibility 
under  the  English  statutes  are  stated. 

^  Consulat  de  la  Mer,  torn  ii.  41.  Emerigon,  Contrats  a  la  Grosse,  ch.  4. 
sec.  11,  who  refers  to  the  principal  foreign  authorities  on  the  point.     Boulay 
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general  maritime  law,  a  lien  exists  in  favour  of  the 
merchant,  who  ships  merchandise  in  a  vessel  on  freight, 
against  the  vessel  for  the  non-performance  of  the  contract 
of  affreightment,  under  the  bill  of  lading,  entered  into  by 
the  master  in  his  quality  of  master,  and  that  it  may  be 
enforced  by  process  in  rem.  The  ship  itself,  in  specie,  is 
considered  as  a  security  to  the  merchant  who  lades  goods 
on  board  of  her,  and  it  makes  no  difference  whether  the 
vessel  be  in  the  employment  of  the  owner  directly,  or  be 
let  b}''  a  charter-party  to  a  hirer,  who  was  to  have  the 
whole  control  of  her.  By  custom,  says  Cleirac,  the  ship  is 
bound  to  the  merchandise  and  the  merchandise  to  the  ship.^ 

By  the  civil  law,  the  owners  were  responsible  in  solido 
for  all  the  obligations  of  the  master,  in  his  character  of 
master,  to  their  full  extent,  whether  arising  ex  contractu  or 
ex  delicto.  But  by  the  maritime  law,  the  owner  is  not 
responsible  for  the  wrongful  acts  of  the  master  beyond  his 
interest  in  the  vessel  and  freight,  and  by  abandoning  them 
he  is  discharged,  while  the  ship  continues  liable  in  specie, 
and  the  shipper  has  so  far  a  privilege  against  it  over  the 
general  creditors.'' 


Paty,  Cours  de  Droit  Com.  torn.  i.  263 — 293.  The  latter  discusses  the  sub- 
ject with  his  usual  comprehensive  erudition. 

^  Us  et  Coutuw.es  de  la  Mer,  72.  Ibid.  503.  Navigatioji  des  Rivieres, 
art.  18,  19.  Consnlat  de  la  Mer,  torn.  ii.  p.  80.  90.  104.  455.  ch.  58.  63.  72. 
259.  289.  Ord.  de  la  Marine,  1.  14.  16.  1  Valines  Com.  362.  Lord  Ten- 
terden,  in  his  Treatise  on  Shipping,  170,  admits  this  to  be  the  rule  of  the  mari- 
time law,  but  denies  that  the  court  of  admiralty,  in  England,  has  junsdiction  to 
enforce  the  lien  upon  the  ship  in  behalf  of  the  shipper.  That  principle  of  ma- 
ritime law,  therefore,  lays  dormant,  from  the  want  of  a  court  of  law  or  equity  to 
enforce  it  in  rem.  But  in  the  case  of  the  Rebecca,  in  the  admiralty  court  of  the 
District  of  Maine,  Judge  Ware  thought  himself  bound,  and  on  solid  grounds,  to 
adopt  the  principle  of  the  marine  law,  and  he  gave  a  remedy  in  rem  against  the 
vessel,  in  favour  of  the  shipper,  for  the  wrongful  acts  of  the  master.  Ware^s 
Rep.  188.     The  Phebe,  ibid.  263.  S.  P. 

*>  This,  says  Emerigon,  {Contrats  a  la  Grosse,  ch.  4.  sec.  11,)  was  the  nau- 
tical law  of  the  middle  ages,  and  of  the  north  of  Europe,  as  well  as  of -the  ordi- 
nance of  the  marine,  and  he  refers  for  the  support  of  his  assertions  to  all  the 
leading  text  authorities ;  and  it  is,  no  doubt,  the  settled  law  of  the  maritime 
nations  of  continental  Europe.     But  this  limitation  of  the  owner's  responsibility. 

Vol.  III.  32 
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(6.)    Of  the  duties  of  the  shipper. 

We  have  seen  what  are  the  general  duties  of  the 
master.  Those  on  the  part  of  the  charterer  are,  to  use 
the  ship  in  a  lawful  manner,  and  for  the  purpose  for 
which  it  was  let.  Usually,  the  command  of  the  ship  is 
reserved  to  the  owner,  and  to  the  master  by  him  appointed, 
and  the  merchant  has  not  the  power  to  detain  the  ship 
beyond  the  stipulated  time,  or  employ  her  in  any  other 
than  the  stipulated  service,  and  if  he  does  he  must  answer 
in  damages.*  If  the  freighter  puts  on  board  prohibited 
or  contraband  goods,  by  means  whereof  the  ship  is  sub- 
jected to  detention  and  forfeiture,  he  must  answer  to  the 
ship-owner  for  the  consequences  of  the  act.**  And  if  the 
merchant  declines  to  lade  the  ship  according  to  contract, 
or  to  furnish  a  return  cargo,  as  he  had  engaged  to  do,  .he 
must  render  in  damages  due  compensation  for  the  loss; 

and  the  English  law  leaves  such  questions  at  large 
*219      to  a  jury,  without  *defining  beforehand  the  rate 

of  compensation,  in  imitation  of  some  of  the  ordi- 
nances in  the  maritime  codes. 

(7.)   Of  the  payment  of  freight. 

Freight,  in  the  common  acceptation  of  the  term,  means 
the  price  for  the  actual  transportation  of  goods   by  sea 


so  far  as  regards  the  faults  of  the  master,  has  never  been  adopted  in  England  or 
in  this  country,  except  by  special  statute  authority,  as  we  have  already  men- 
tioned, and  the  common  law,  like  the  civil  law,  holds  the  owner  responsible, 
without  any  such  limitation.  Abbott  on  Shipping,  part  3.  ch.  5.  Mr.  Justice 
Ware,  in  the  case  of  the  Rebecca,  above  cited,  has  examined  this  subject  with 
deep  and  accurate  research,  and  arrives  at  the  same  conclusion  with  the  judges 
in  the  Louisiana  cases.  Porter,  J.,  in  Malpica  v.  M'Kown,  1  Miller's  Louis. 
Rep.  259.  Martin,  J.,  in  Arayo  v.  Carvell,  ibid.  539.  The  note  of  the  case 
of  the  Rebecca,  in  the  preceding  edition  of  this  volume,  was  taken  from  the 
Jurist.  The  opinion  of  the  learned  Judge  is  now  more  fully  and  correctly  given 
in  his  own  volume  of  reports,  and  it  is,  as  far  as  the  subject  extends,  a  masterly 
examination  of  the  maritime  jurisprudence  of  Europe. 

»  Lewin  v.  East  India  Company,  Peake's  Rep.  24L 

^  Smith  V.  Elder,  3  Johns.  Rep.  105. 
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from  one  place  to  another ;  but,  in  its  more  extensive 
sense,  it  is  applied  to  all  rewards  or  compensation  paid 
for  the  use  of  ships.*  The  personal  obligation  to  pay  freight, 
rests  either  on  the  charty-party,  or  on  the  bill  of  lading, 
by  which  the  payment  of  freight  is  made  a  condition  of 
delivery  ;  and  the  general  rule  is,  that  the  delivery  of  the 
goods  at  the  place  of  destination,  according  to  the  charter- 
party,  is  necessary  to  entitle  the  owner  of  the  vessel  to 
freight.  The  conveyance  and  delivery  of  the  cargo  is 
a  condition  precedent,  and  must  be  fulfilled.  A  partial 
performance  is  not  sufficient,  nor  can  a  partial  payment, 
or  ratable  freight,  be  claimed,  except  in  special  cases, 
and  those  cases  are  exceptions  to  the  general  rule,  and 
called  for  by  the  principles  of  equity.'' 

The  amount  of  freight  is  usually  fixed  by  agreement 
between  the  parties,  and  if  there  be  no  agreement,  the 
amount  is  ascertained  by  the  usage  of  the  trade,  and  the 
reason  of  the  case.  If  the  hiring  be  of  the  whole  ship,  or 
for  an  entire  part  of  her  for  the  voyage,  the  merchant 
must  pay  the  freight,  though  he  does  not  fully  lade  the  ship. 
But  if  he  agrees  to  pay  in  proportion  to  the  amount  of  the 
goods  put  on  board,  and  does  not  agree  to  provide  a  full 
cargo,  the  owner  can  demand  payment  only  for  the  cargo 
actually  shipped.  If  the  merchant  agrees  to  furnish  a 
return  cargo,  and  he  furnishes  none,  and  lets  the  ship 
return   in   ballast,  he  must  make  compensation  to  the 


a  1  Peters''  Adm.  Rep.  206. 

*>  If  the  cargo  be  tendered  to  the  consignee  at  the  port  of  discharge,  and  the 
government  of  the  place  refuse  permission  to  land  it,  yet  the  freight  is  earned. 
Moi'gan  V.  Insurance  Company  of  North  America,  4  Dallas^  Rep.  455.  Mr. 
Justice  Story,  in  the  case  of  the  Ship  Hooker,  U.  S.  C.  C.  Mass.  May,  1839, 
laid  down  the  general  rule,  that  freight  for  the  entire  voyage  could  only  be 
earned  by  a  due  performance  of  the  voyage,  and  that  the  only  acknowledged  ex- 
ception, is  where  there  is  no  default  or  inability  of  the  carrier  ship  to  perform 
the  voyage,  and  the  ship-owner  is  ready  to  forward  them,  but  there  is  a  default 
on  the  part  of  the  owner  of  the  cargo,  or  he  waives  a  further  prosecution  of  the 
voyage.  -  . 
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amount  of  the  freight ;  and  this  is  sometimes  termed  dead 
freight,  in  contradistinction  to  freight  due  for  the  actual 

carriage  of  goods." 
*220  *It  is  supposed  to  be  the  doctrine  of  the  case  of 

Bell  V.  Puller,^  that  the  master  would  be  entitled 
to  freight  for  bringing  back  the  outward  cargo,  if  it  could 
not  be  disposed  of,  though  the  charter-party  was  silent  as 
to  a  return  cargo.  It  would  stand  upon  the  equity  of  the 
claim  to  dead  freight.''  The  French  law,  in  such  a  case, 
allows  freight  for  bringing  back  the  cargo,  because  it 
could  not  be  sold,  or  was  not  permitted  to  be  landed.** 

If  there  be  no  express  agreement  in  the  case,  the  mas- 
ter is  not  bound  to  part  with  the  goods  until  the  freight 
be  paid,  for,  by  the  common  law,  there  is  a  lien  on  the 
goods  shipped  for  the  freight  due  thereon,  whether  it  arise 
under  a  common  bill  of  lading,  or  under  a  charter-party, 
though  the  lien  may  be  waived  or  displaced  by  any  special 
agreement  inconsistent  with  the  lien.^  But  if  the  master 
refuses  to  deliver  the  goods  for  other  cause  than  the  non- 
payment of  freight,  he  cannot  avail  himself  of  the  want  of 
a  tender*  When  the  regulations  of  the  revenue  require 
the  goods  to  be  landed  and  deposited  in  a  public  ware- 


^  Roccus,  note  72,  73,  74,  75.  Edwin  v.  East  India  Company,  2  Vern. 
Rep.  210.  Atkinson  v.  Richie,  10  Easfs  Rep.  530.  Peters,  J.,  in  Giles  v. 
The  Bi-ig  Cynthia,  1  Peters'  Adm.  Rep.  207. 

>>  2  Taunt.  Rep.  286. 

<=  Lawes  on  Charter-Parties,  1.52. 

^  Boulay  Paty,  torn.  ii.  391.  In  the  case  of  the  Schooner  Volunteer  and 
cargo,  1  Sicmner,  577,  Mr.  Justice  Story,  after  a  skilful  criticism  of  the  English 
cases,  was  of  opinion  that  the  owner  would  be  entitled  to  hold  the  cargo  by  way 
of  lien  for  the  freight  in  such  a  case.  But  the  owner  cannot  rightfully  refuse  to 
land  the  cargo  before  the  freight  is  paid  or  secured,  for  the  shipper  has  a  right, 
after  the  goods  are  unlivered,  to  examine  them,  and  to  see  whether  they  are 
damaged,  and  the  damages,  if  any,  ascertained,  and  then,  after  the  discharge, 
the  owner  has  the  right  to  detain  the  cargo  in  custody,  until  payment  or  security 
of  the  freight.  Abbott  on  Shipping,  part  3.  ch.  3.  sec.  11.  p.  247,  248.  1 
Valin,  lib.  3.  tit.  3.  art.  21.  p.  665.  Pardessvs,  Droit  Com.  part  3.  tit.  4.  ch. 
a.  art.  719.     Case  o{  certain  logs  of  mahogany,  2  Sumner,  601,  602. 

®  The  Schooner  Volunteer  and  cargo,  1  Sumner,  551. 


J 
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house,  the  master  may  enter  them  in  his  own  name,  and 
preserve  the  hen.     The  shipper  of  goods  on  freight  has  a 
lien  on  the  vessel  for  the  loss  of  the  goods,  by  reason  of 
the  non-performance  of  the  contract  entered  into  by  the 
master  in  the  bill  of  lading.      The  ship  is  hound  to  the  mer- 
chandise and  the  merchandise  to  the  shij),  according  to  the 
lano-uaae  ofCleirac*     By  a  common  clause  in  charter- 
parties,  the  owner  binds  the  ship,  and  the  charterer  binds 
the  cargo,  to  the  performance  of  all  the  covenants  in  the 
charter-party,  though  the  right  of  hen  for  freight  does  not 
absolutely  depend  on  any  covenant  to  pay  freight.     If 
there  be  such  a  covenant  it  creates  a  lien  or  pledge  on  the 
cargo,  to  be  enforced  by  a  suit  in  rem,  or  by  detaining 
the  cargo  until  the  freight  be  paid.^     The  English  courts 
of  common  law  will  not  allow  such  a  hen  to  be  enforced 
by  the  Admiralty  in  rem,  but  the  justice  and  necessity  of 
such  a  jurisdiction  is  admitted  and  not  invoked  in  vain  in 
this  country,  and  the  hen  may  be  enforced  by  process  in 
rem  against  the  vessel  or  the  proceeds  of  the  cargo  in  the 
district  courts.*"     The  ship-owner's  lien  for  freight  is  gone 
when  the  charterer  is  constituted  owner,  and  takes 
exclusive  possession  for  the  voyage,  *or  when  the     *221 
payment  of  the  freight  is,  by  agreement,  postponed 
beyond  the  time,  or  at  variance  with  the  time  and  place, 
for  the  delivery  of  the  goods.     But  without  a  plain  intent 
to  the  contrary,  the  ship-owner  will  not  be  presumed  to 
have  relinquished  his  hen  on  the  cargo  for  the  freight, 
notwithstanding  he  has  chartered  the  vessel  to  another.*^ 


"■  Us  et  Coutumes  de  la  Mer,  p.  72. 

•>  The  Schooner  Volunteer  and  cargo,  1  Sumner,  572,  573. 
<^   Cleirac,    Us  et    Coutumes  de   la  Mer,  72.     Boulay  Paty,  vol.   ii.   297. 
Crane  v.  The  Rebecca,  Ware's  Rep.  188.     The  Schooner  Volunteer  and  cargo, 

1  Sumner,  551. 

d  Chandlers.  Belden,  18  Johns.  Rep.  157.  Clarkson  v.  Edes,  4  Cowen's 
Rep.  470.  Ruggles  v.  Bucknor,  1  Paine's  Rep.  358.  Christie  v.  Lewis,  2 
Brod.  Sj-  Bing.  410.  Pickman  v.  Wood,  6  Pick.  Rep.  248.  Drinkwater  v. 
The  Brig  Spartan,  Ware's  Rep.  149.  Femandce  v.  Silva,  1  Miller's  Louis. 
Rep.  274. 
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The  general  right  of  the  master  and  owner  to  retain  the 
goods  for  the  freight  is  equally  perfect,  whether  the  mer- 
chant takes  the  whole  vessel  by  a  charter-party,  or  sends 
his  goods  in  a  general  ship.  The  lien  apphes  whether 
the  hire  of  the  vessel  be  stipulated  in  a  charter-party,  or 
the  freight  be  stipulated  in  the  bill  of  lading.  The  owner 
is  equally  the  carrier  in  both  cases.  But  if,  instead  of 
letting  the  use  of  the  ship  to  freight,  the  vessel  itself  be  let 
to  hire,  and  the  charterer  has  the  possession  and  right  of 
control,  he  is  then  considered  as  owner  for  the  voyage, 
and  the  general  owner,  who  has  parted  with  the  posses- 
sion, has  no  hen  on  the  cargo  for  the  hire  of  the  ship.* 
When  the  goods  are  to  be  delivered  to  the  consignee  on 
payment  of  freight,  the  consignee  makes  himself  respon- 
sible by  receiving  the  goods  under  the  usual  condition 
expressed  in  the  bill  of  lading.^  And  if  the  goods,  by  the 
bill  of  lading,  were  to  be  delivered  to  B.,  or  his  assigns, 
he  or  they  paying  freight,  and  the  assignee  receives  the 
goods,  he  is  responsible  to  the  master  for  the  freight,  un- 
der the  implied  undertaking  to  pay  it.*^     So,  if  the  master 

delivers  the  goods  without  payment  of  the  freight, 
*222     he   may  sue  the  consignee  to  *whom  the  goods 

were  to  be  delivered,  on  payment  of  freight,  upon 
an  implied  promise  to  pay  the  freight,  in  consideration  of 
his  letting  the  goods  out  of  his  hands  before  payment.**  It 
was  once  held,  that  if  the  master  parted  with  the  goods 
to  the  consignee  without  securing  his  freight,  he  was  de- 
prived of  all  recourse  to  the  consignor ;  but  it  is  now  de- 
cided otherwise.  If  the  master  cannot  recover  the  freight 
from  the  consignee  to  whom  he  has  delivered  the  goods 


*  Drinkwater  v.  The  Brig  Spartan,  Ware^s  Rep.  149.  Christie  v.  Lewis, 
2  Brod.  Sf  Bing.  410.     Storj-,  J.,  in  Kleine  v.  Catara,  2  Gall.  Rep.  68. 

t"  Roberts  v.  Holt,  2  Shoto.  Rep.  432. 

<^  Cockw.  Taylor,  2  Camph.  N.  P.  Rep.  537,  afterwards  affirmed  in  K.  B., 
13  East,  399.     Dougall  v.  Kemble,  3  Bing.  Rep.  383.  S.  P. 

^  Mansfield,' Ch.  J.,  in  Brouncker  v.  Scott,  4  Taunt.  Rep.  1. 
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without  receiving  the  freight,  he  still  has  his  remedy  over 
on  the  charter-party  against  the  shipper,  and  the  condi- 
tion precedent  to  the  delivery  inserted  in  the  bill  of  lading 
was  intended  only  for  the  master's  benefit.'^     The  bu3'er  | 
of  the  goods  from  the  consignee  is  not  answerable  for  die  \ 
freight,  for  that  would  prove  to  be  a  most  inconvenient  / 
check  to  the  transactions  of  business ;  and  the  buj^er  takes/ 
independent  of  the  charge  of  freight,  unless  that  charge 
forms  part  of  the  terms  of  sale.     Nor  would  he  be  hable 
even  if  he  should  enter  the  goods  at  the  custom-house  in 
his  own  name,  while  the  freight  was  unpaid.^ 

If  part  of  the  cargo  be  sold  on  the  voyage  from  neces- 
sity, the  owner,  as  we  have  seen,  pays  the  value  at  the 
port  of  delivery,  deducting  his  freight,  equally  as  if  the 
goods  had  arrived.  But  if  the  ship  be  prohibited  an  en- 
try by  the  government  of  the  country,  and  such  prohibi- 
tion takes  place  after  the  commencement  of  the  voyage, 
and  the  cargo  be  brought  back,  the  freight  for  the  out- 
ward voyage  has  been  held  to  have  been  earned ;  and 
the  case  was  distinguished  (though,  I  think,  the  distinc- 
tion is  not  very  obvious)  from  that  of  a  blockade  of  the 
port  of  destination,  and  decided  on  the  authority  of  the 
French  ordinance  of  the  marine.'^  Nothing  can  be 
more  just,  observes  *Valin,  than  that  the  outward  *223 
freight  should  be  allowed,  in  such  a  case,  since  the 
interruption  proceeds  from  an  extraordinary  cause,  inde- 
pendent of  the  ordinary  maritime  perils.*^     The  case  of  a 


*  Tapley  v.  Martens,  8  Term.  Rep.  451.  Christy  v.  Rowe,  1  Taunt.  Rep. 
300.  Shepherd  v.  De  Bernales,  13  East,  565.  Abbott  on  Shipping,  part  3. 
ch.  4.  sec.  4.  Barkers.  Havens,  17  Johnson,  234.  But  in  this  last  case  the 
goods  were  owned  by  the  consignor,  and  shipped  on  his  account,  and  had  that 
not  been  the  case,  the  action  would  not  have  been  sustained.  If  there  be  no 
charter-party,  the  shipper  was  held,  by  Lord  Tenterden,  not  to  be  liable  in  such 
a  case.     Drew  v.  Bird,  1  Moody  4"  Mason,  156. 

•>  Artaza  v.  Smallpiece,  1  Esp.  N.  P.  Rep.  23. 

'  Morgan  v.  Insurance  Company  of  North  America,  4  Dallas^  Rep.  455. 

^  Ord.  tit.  Du  Fret.  art.  15.      Valin,  ibid.  Code  de  Commerce,  art.  299. 
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blockade  of,  or  interdiction  of  commerce  with,  the  port  of 
discharge,  after  the  commencement  of  the  voyage,  is  held 
to  be  different ;  for,  in  that  case,  the  voyage  is  deemed  to 
be  broken  up,  and  the  charter-party  dissolved;  and  if  the 
cargo,  by  reason  of  that  obstacle,  be  brought  back,  no 
freight  is  due.'^  The  same  principle  applies  if  the  voy- 
age be  broken  up  and  lost,  by  capture  upon  the  passage, 
so  as  to  cause  a  complete  defeasance  of  the  undertaking, 
notwithstanding  there  was  a  subsequent  recapture,  as 
in  the  case  of  the  Hiram.^  On  the  other  hand,  an  embar- 
go detaining  the  vessel  at  the  port  of  departure,  or  in  the 
course  of  the  voyage,  does  not,  of  itself,  work  a  disso- 
lution of  the  contract.  It  is  only  a  temporary  restraint, 
which  suspends,  for  a  time,  its  performance,  and  leaves 
the  rights  of  the  parties  in  relation  to  each  other,  un- 
touched.'^  If  the  ship  be  laden,  and  be  captured  before 
she  breaks  ground,  and  afterwards  recaptured,  but  the 
voyage  broken  up,  the  ship-owners  are  not  entitled  to 
any  freight,  though,  by  the  usage  of  the  trade,  the  ship 
was  laden  at  their  expense.  It  is  requisite  that  the  ship 
break  ground,  to  give  an  inception  to  freight.^  It  is  the 
same  thing  with  a  blockade,  or  hostile  investment  of  the 
port  of  departure.     Such  an  obstacle  does  not  discharge 

the  contract  of  affireightment,  because  it  is  merely 
*224     a  temporary  suspension  of  *its  performance  ;  and 

the  ship-owner  may  detain  the  goods  until  he  can 
prosecute  the  voyage  with  safety,  or  until  the  freighter 
tenders  him  the  full  freight.  This  was  the  decision  in 
the  case  of  Palmer  v.  LoriUard,^  in  which  the  doctrine 


*  Scott  V.  Libby,  2  Johns.  Rep.  336.  Liddard  v.  Lopes,  10  East's  Rep. 
526. 

b  3  Rob.  Adm.  Rep.  180. 

'  Hadley  v.  Clarke,  8  Term  Rep.  259.  M'Bride  v.  Marine  Insurance  Com- 
pany, 5  Johns.  Rep.  308.     Baylies  v.  Fettyplace,  7  Mass.  Rep.  325.        , 

^  Curling  V.  Long,  1  Bos.  tj-  Pull.  634. 

"  16  Johns.  Rep.  348. 
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was  extensively  examined  ;  and  it  was  shown,  by  a  re- 
ference to  the  foreign  ordinances,  and  the  soundest  clas- 
sical writers  on  maritime  law,*  that  the  master,  in  the 
case  of  such  an  invincible  obstacle  of  a  temporary  nature 
to  the  prosecution  of  the  voyage,  is  entitled  to  wait  for 
the  removal  of  it,  so  that  he  may  earn  his  freight,  unless 
the  cargo  consists  of  perishable  articles  which  cannot  en- 
dure the  delay.  He  stands  upon  a  principle  of  equity 
which  pervades  the  maritime  law  of  Europe,  if  he  refuses 
to  surrender  the  cargo  to  the  shipper  without  some  equi- 
table allowance  in  the  shape  of  freight,  for  his  interme- 
diate service. 

When  the  goods  become  greatly  deteriorated  on  the 
voyage,  it  has  been  a  very  litigated  question,  whether  the 
consignee  was  bound  to  take  the  goods,  and  pay  the 
freight,  or  whether  he  might  not  abandon  the  goods  to 
the  master  in  discharge  of  the  freight.  Valin  and 
Pothier  entertained  opposite  opinions  upon  this  question.'' 
The  former  insists,  that  the  regulation  of  the  ordinance 
holding  the  merchant  Hable  for  freight  on  deteriorated 
goods,  without  the  right  to  abandon  them  in  discharge 
of  the  freight,  is  too  rigorous  to  be  compatible  with 
equity.  He  says  the  cargo  is  the  only  proper  fund  and 
pledge  for  the  freight,  and  that  Casaregis'^  was  of  the 
same  opinion.  Pothier,  on  the  other  hand,  was  against 
the  right  of  the  owner  to  abandon  the  deteriorated 
goods  in  discharge  of  the  *freight ;  and  this  is  *22-5 
the  better  opinion,  and  the  one  adopted  in  the 
case  of  Griswold  v.   The  New -York  Insurance  Company.^ 

^  Ord.  de  la  Mar.  liv.  3.  tit.  3.  Fret.  art.  15,  and  tit.  Charte-Partie,  art. 
8.  Valin,  h.  %.  Pothier,  Charte-Partie,  No.  69.  100,  101.  Laics  of  Oleron, 
art.  4.  Consulat,  par  Boucher,  ch.  80.  82.  84.  Roccus  de  Nav.  n.  54.  Jacob- 
sen'' s  Sea  Laws,  by  Frick,  295. 

•^   Valines  Com.  torn.  i.  670.     Pothier,  Charte-Partie,  No.  59. 
,     <'  Disc.  22.  n.  46,  and  Disc.  23.  n.  86,  87. 

^  3  Johns.  Rep.  321.  Mr.  Bell  says  it  is  likewise  the  law  in  Scotland.  1 
BeWs  Com.  570. 
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It  is  in  accordance  with  the  ordinances  of  the  marine, 
and  of  Rotterdam,  and  with  the  new  commercial  code 
of  France;  and  the  latter  puts  an  end  to  all  further 
doubt  and  discussion  on  the  subject  in  France.^  The 
ship-owner  performs  his  engagement  when  he  carries 
and  delivers  the  goods.  The  right  to  his  freight  then 
becomes  absolute,  and  the  carrier  is  no  more  an  insurer 
of  the  soundness  of  the  cargo,  as  against  the  perils  of  the 
sea,  or  its  own  intrinsic  decay,  than  he  is  of  the  price  in 
the  market  to  which  it  is  carried.  If  he  has  conducted 
himself  with  fidelity  and  vigilance  in  the  course  of  the 
voyage,  he  has  no  concern  with  the  diminution  of  the  value 
of  the  cargo.  It  may  impair  the  remedy  which  his  hen 
afforded,  but  it  does  not  affect  his  personal  demand 
against  the  shipper. 

If  casks  contain  wine,  rum,  or  other  liquids,  or  sugar, 
and  the  contents  be  washed  out,  and  wasted,  and  lost,  by 
the  perils  of  the  sea,  so  that  the  casks  arrive  empty,  no 
freight  is  due  for  them  ;  but  the  ship-owner  would  still  be 
entitled  to  his  freight,  if  the  casks  were  well  stowed,  and 
their  contents  were  essentially  gone  by  leakage,  or  in- 
herent waste,  or  imperfection  of  the  casks.'' 

Should  the  cargo  consist  of  live  stock,  as  is  frequently 
the  case  in  voyages  from  this  country  to  the  West  Indies, 
and  some  of  the  horses  or  cattle,  for  instance,  should  die 
in  the  course  of  the  voyage,  without  any  fault  or  negligence 
of  the  master  or  crew,  and  there  be  no  express  agreement 
respecting  the  payment  of  freight,  the  general  rule  is,  that 

the  freight  is  to  be  paid  for  all  that  were  put  on 
*226     board.     But  if  the  agreement  *was  to  pay  for  the 

transportation  of  them,  then  no  freight  is  due  for 
those  that  die  on  the  voyage,  as  the  contract  is' not,  in  that 


a  Ord.  tit.  Du  Fret.  art.  25.    Ord.  of  Rotterdam,  art.  155.     Code  de  Covi. 
art.  305.  310.     Boulny  Paty,  torn.  ii.  488. 

t>  Molloy,  b.  2.  c.  4.  sec.  14.     Frith  v.  Barker,  2  Johns.  Rep.  327. 
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case,  performed.*  The  foreign  marine  law  allows  freight 
paid  in  advance  to  be  recovered  back,  if  the  goods  be  not 
carried,  nor  the  voyage  performed,  by  reason  of  any  event 
not  imputable  to  the  shipper.''  The  reason  is,  that  the 
consideration  for  the  payment,  which  was  the  carriage  of 
the  goods,  has  failed.  But  the  marine  ordinances  admit, 
that  the  parties  may  stipulate  that  the  freight  so  previously 
advanced  shall,  at  all  events,  be  retained.  In  Watson  v. 
Duvikinck,'^  the  rule  of  the  marine  law  was  recognised, 
though  it  was  not  applied  to  that  case,  because  the  con- 
tract there  appeared  to  be,  that  the  freight  was  paid  for 
receiving  the  passenger  and  his  goods  on  board  ;  and, 
in  such  a  case,  the  payment  is  to  be  retained,  though 
the  vessel  and  cargo  be  lost  on  the  voyage.  The  ge- 
neral principle  of  the  marine  law  was  admitted,  in  the 
fullest  latitude,  in  Griggs  v.  Austin;^  and  whether  the 
freight  previously  advanced  is  to  be  retained  or  returned, 
becomes  a  question  of  intention  in  the  construction  of  the 
contract.  The  French  ordinances  require  a  special  agree- 
ment to  enable  the  ship-owner  to  retain  the  freight  paid 
in  advance  ;  and  Valin  says,®  that  many  authors  on  mari- 
time jurisprudence,  as  Kuricke,  Loccenius,  and  Straccha, 
will  not  allow  even  such  a  special  agreement  to 
be  valid.*"  *The  English  law  is  not  so  scrupulous,  *227 
and  does  not  require  any  such  express  stipulation, 
and  allows  the  intention  of  the  parties  to  retain  the 
previously  advanced  freight  to  be  more  easily  inferred. 


^  Dig.  14.  2.  10.     Molloy,  b.  2.  c.  4.  sec.  8. 

•=  Ord.  de  la  Mar.  tit.  Du  Fret.  art.  18.  Roccus,  de  Nav.  et  Naulo,  n.  80. 
Cleirac,  les  Us  et  Co^dumes  de  la  Mer,  42.     Code  de  Commerce,  art.  302. 

«  3  Johns.  Rep.  335. 

d  3  Pick.  Rep.  20. 

^  Com.  torn.  i.  661. 

f  Straccha,  in  his  Traciatus  de  Mercaiura,  tit.  De  Nav,  part  3.  n.  24,  as 
referred  to  by  Valin,  does  not  support  the  reference.  He  only  says,  it  was  a 
question,  whether  the  advanced  freight  was  to  be  returned  when  the  goods  were 
not  carried,  and  that  a  ratable  freight,  in  such  case,  was  equitable. 
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In  De  Silvale  v.  Kendall,^  the  Court  of  K.  B.  adopted  a 
directly  opposite  principle,  and  observed,  that  if  the 
charter-party  was  silent,  the  law  would  require  a  per- 
formance of  the  voyage  before  freight  was  due  ;  but  the 
parties  might  stipulate,  that  part  of  the  freight  be  paid  in 
anticipation,  and  be  made  free  from  subsequent  contin- 
gency of  loss,  by  reason  of  loss  of  the  subsequent  voyage. 
If  freight  be  paid  in  advance,  and  there  be  no  express 
stipulation  that  it  shall  be  returned  in  the  event  of  freight 
not  being  earned,  the  inference  is,  that  the  parties  did  not 
intend  that  the  payment  of  the  part  in  advance  should  be 
subject  to  the  risk  of  the  remainder  of  the  voyage  ;  and 
without  some  provision  of  that  Idnd,  a  new  implied  con- 
tract to  that  effect  could  not  be  raised. 

The  question,  as  to  the  right  to  a  ratable  freight,  arises 
in  two  cases;  (1.)  when  the  ship  has  performed  the  whole 
voyage,  and  has  brought  only  a  part  of  her  cargo  to  the 
place  of  destination  ;  (2.)  when  she  has  not  performed  her 
whole  voyage,  and  the  goods  have  been  delivered  to  the 
merchant,  at  a  place  short  of  the  port  of  delivery.  In  the 
case  of  a  general  ship,  or  one  chartered  for  freight,  to  be 
paid  according  to  the  quantity  of  goods,  freight  is  due  for 
what  the  ship  delivers.^  The  contract,  in  such  a  case,  is 
divisible  in  its  own  nature.  But  if  the  ship  be  chartered 
at  a  specific  sum  for  the  voyage,  and  she  loses  part  of  her 
cargo  by  a  peril  of  the  sea,  and  conveys  the  residue,  it 
has  been  a  question,  whether  the  freight  could  be  aj)por- 
tioned.  The  weight  of  authority,  in  the  Enghsh  books,-  is 
against   the  apportionment  of  freight  in  such  a  case,'^ 


"  4  Manle  cf-  Selw.  37.  In  Saunders  v.  Drew,  3  Barmo  (^  Adolph.  445,  the 
doctrine  of  the  case  of  De  Silvale  v.  Kendall,  was  admitted,  that  freight  paid  in 
advance,  could  not  be  recovered  back  without  an  agreement  to  that  effect. 

''  Ritchie  v.  Atkinson,  10  East's  Rep.  295. 

■=  Bright  V.  Cowjser,  1  Brownlois,  21,  and  this  case  is  cited  with  approbation 
by  Grose,  J.,  in  7  Term  Rep.  385.  Malynes,  in  his  Lex  Mercatoria,  100,  is 
of  opinion,  that  there  is  no  freight  due,  though  he  speaks  in  a  loose  and  question- 
able manner.     But  Abbott,  in  his  Treatise  on  Shipping,  part  3.  ch.  7.  sec.  9, 
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and  the  question  has  been  repeatedly  discussed 
*and  determined  of  late  years.  It  has  been  held  *228 
that  the  contract  of  affreightment  was  an  entire 
contract ;  and  unless  fully  performed  by  deliveiy  of  the 
whole  cargo,  no  freight  was  due  under  the  charter-party, 
in  the  case  where  the  ship  was  chartered  for  a  specific 
sum  for  the  voyage.  The  delivery  of  the  whole  cargo 
is,  in  such  a  case,  a  condition  precedent  to  the  recovery 
of  freight.  The  stipulated  voyage  must  be  actually  per- 
formed. A  partial  performance  is  not  sufficient,  nor  can 
a  partial  payment  be  claimed,  except  in  special  cases.* 

The  apportionment  of  freight  usually  happens,  when 
the  ship  is  forced  into  a  port  short  of  her  destination, 
and  cannot  finish  the  voyage.  In  that  case,  if  the  owner 
of  the  goods  will  not  allow  the  master  a  reasonable  time 
to  repair,  or  to  proceed  in  another  ship,  the  master  will 
be  entitled  to  the  whole  freight,  because  the  freighter  is 
the  cause  of  the  contract  not  being  performed.  But  if 
he  consents,  and  the  master  refuses  to  go  on,  he  is  not 
entitled  to  freight,  because  he  has  not  performed  his 
contract.  To  entitle  himself  to  freight,  the  master  must 
proceed,  or  offer  to  proceed,  in  another  vessel,  or  repair 
his  own,  and  take  on  the  cargo ;  and  if  he  proceeds,  he 
reassumes  his  usual  risk  of  losing  the  freight, 
by  *the  loss  of  the  cargo  in  the  subsequent  part  *229 
of  the  voyage,  or  of  earning  freight  by  its  safe 
arrival  and  deliver}^  at  the  port  of  destination.     If,  how- 


thinks  it  hard  that  the  owners  should  lose  the  whole  benefit  of  the  voyage,  where 
the  object  of  it  has  been  in  part  performed,  and  no  blame  is  imputable  to  them. 
Holt,  in  his  System  of  Shipping,  Int.  89,  says,  that  a  partial  freight  is  due, 
when  the  ship  has  brought  part  of  the  goods  in  safety  to  the  place  of  destination, 
for  a  proportionate  benefit  has  been  received. 

*  Post  &  Russell  V.  Robertson,  1  Johns.  Rep.  24.  The  Ship  Hooper,  U.  S. 
C.  C.  Mass.  May,  1839.  See,  also,  Clarke  v.  Gurnell,  1  Bulst.  167.  Cook  v. 
Jennings,  7  Term  Rep.  381.  Osgood  v.  Groning,  2  Camph.  N.  P.  Rep.  466, 
in  which  the  necessity  of  a  precise  performance  of  the  covenant  to  transport  and 
deliver  the  cargo  is  required,  before  an  action  for  the  freight  can  be  maintained. 
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ever,  the  merchant  accepts  the  goods  at  the  intermediate 
port,  the  general  rule  of  the  marine  law,  is,  that  freight 
is  to  be  paid  according  to  the  proportion  of  the  voyage 
performed,  and  the  law  will  imply  such  a  contract.  This 
doctrine  pervades  the  marine  ordinances  and  writers  on 
marine  law  f-  and  it  is  now  equally  well  settled  in  the 
English  and  American  law,  that  freight,  pro  rata  itineris, 
is  due,  when  the  ship,  by  inevitable  necessity,  is  forced 
into  a  port  short  of  her  destination,  and  is  unable  to 
prosecute  the  voyage,  and  the  goods  are  there  voluntarily 
accepted  by  the  owner.  Such  acceptance  constitutes 
the  basis  of  the  rule  for  a  pro  inta  freight ;  and  it  must 
be  a  voluntary  acceptance,  and  not  one  forced  upon 
the  owner,  by  any  illegal  or  violent  proceeding.  The 
numerous  cases  upon  which  this  doctrine  is  sustained, 
are  all  founded  upon  that  of  Luke  v.  Lyde,  and  that  case 
rested  upon  the  decision  in  the  House  of  Lords,  in  1733, 
in  Lutwidge  S^  How  v.  Grey.^  If  the  outward  and  home- 
ward voyages  be  distinct,  freight  is  recoverable  for  the 
one,  though  the  other  be  not  performed.  But  if,  by  the 
terms  of  the  contract,  they  be  one  voyage,  and  the  ship 
performs  the  outward,  and  fails  to  perform  the  homeward 

voyage,  no  freight  is  recoverable."^ 
*230  *The  rule  by  which  the  amount  of  the  ratable 


^  Laws  of  Oleron,  art.  4.  Ord.  of  Wisbiiy,  art.  16.  Roccus,  n.  81. 
Straccha  de  Navibus,  part  3.  n.  24.  Ord.  dc  la  Afar.  liv.  3.  tit.  3.  Dti  Fret. 
art.  21,  22. 

^  Luke  V.  Lyde,  2  Burr.  883.  Cooke  v.  Jennings,  7  Term  Rep.  381. 
Hunter  v.  Prinsep,  10  Easfs  Rep.  378.  Liddard  v.  Lopes,  ibid.  526.  Abbott 
on  Shipping,  part  3.  ch.  7.  sec.  13.  Robinson  v.  Marine  Insurance  Company, 
2  Johns.  Rep.  323.  Hurton  v.  Union  Ins.  Company,  cited  in  Condy''s  Marshall 
on  Ins.  28  I.  601.  Caze  &  Richard  v.  Baltimore  Insurance  Company,  7  Crunch's 
Rep.  358.  Armroyd  v.  Union  Insurance  Company,  3  Binney,  437.  Welch  v. 
Hicks,  6  Cowen's  Rep.  504.  Vance  v.  Clark,  1  Miller's  Louis.  Rep.  324. 
Tier.  Vance,  \l  Louis.  Rep.  199.  The  Ship  Hooper,  U.  S.  C.  C.  Mass. 
May,  1839. 

<=  Lawcs  on  Chartcr-Parties,  149,  150.  Mackrell  v.  Simond,  2  Chitty's 
Rep.  666. 
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freight  is  to  be  ascertained,  is,  to  ascertain  how 
much  of  the  voyage  had  been  performed  when  the  dis- 
aster happened,  which  compelled  the  vessel  to  seek  a 
port,  according  to  the  mode  of  adjustment  pursued  in 
L7^Jce  V.  Lyde ;  or  else  to  calculate  how  much  •  of  the 
voyage  had  been  performed,  when  the  goods  arrived  at 
the  port  of  necessity,  according  to  the  better  course  pur- 
sued in  the  cases  in  this  country.^ 

(8.)    Of  loss  from  collision  of  ships. 

This  has  been  a  difficult  subject  for  discussion  and  de- 
cision, and  various  opinions  have  been  entertained  by  the 
writers  on  maritime  law.  The  evidence  as  to  the  true 
cause  of  the  collision  is  of  difficult  access.  The  accident 
usually  happens  in  the  darkness  of  night,  or  in  a  storm, 
and  is  necessarily  accompanied  with  confusion  and  agi- 
tation. When  the  fact  is  clear,  that  a  fault  was  commit- 
ted by  one  party,  or  that  he  was  in  want  of  due  skill  or 
care,  and  the  disaster  was  the  consequence  thereof,  the 
party  in  fault  must  pay  all  the  damages.  There  are  set- 
tled nautical  rules,  by  which,  in  most  cases,  the  want  of 
skill,  or  care,  or  duty,  may  be  ascertained.  Thus,  the 
vessel  that  has  the  wind  free,  or  is  sailing  before  or  with 
the  wind,  must  get  out  of  the  way  of  the  vessel  that  is 
close-hauled,  or  sailing  by  or  against  it.  The  vessel  on 
the  starboard  tack  has  a  right  to  keep  her  wind,  and  the 
vessel  on  the  larboard  tack  is  bound  to  bear  up  or  heave 
about  to  avoid  danger,  or  be  answerable  for  the  conse- 
quences.^ The  vessel  to  windward  is  to  keep  away 
when  both  vessels  are  going  the  same  course  in  a  nar- 
row channel,   and  there  is  danger  of  running  afoul  of 


*  Marine  Insurance  Company  v.  Lenox,  cited  and  approved  of  in  Robinsons 
V.  Marine  Insurance  Company,  2  Johns.  Rep.  323.  Coffin  v.  Storer,  5  Mass. 
Rep.  2.52. 

^  The  Woodrop  Sims,  2  Dod.  Adm.  Rep.  83.  The  Thames,  5  Rob.  Adni. 
Rep.  2-io.     Jameson  w.  Drinkald,  12  J/oore,  148.  Tp-   .        . 
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each  other.*  But  in  the  case  of  a  steam- vessel, 
*231      *which   has  greater  power,  and  is  more  under 

command,  she  is  bound  to  give  v^^ay  to  a  vessel 
with  sails.^  So,  a  neglect  of  due  means  to  check  a  vessel 
entering  a  river  or  harbour  where  others  lie  at  anchor,  is 
a  fault  which  creates  responsibility  for  damages  which 
may  ensue.*^  Where  the  collision  arose  by  vis  major,  or 
physical  causes  exclusively,  and  without  any  negligence 
or  fault  in  any  one,  open  or  concealed,  the  proprietors  of 
the  ship  or  cargo  injured  must  bear  their  own  loss,  and  it 
is  not  the  subject  of  apportionment,  or  contribution,  or  of 
general  average  in  any  form.  This  was  the  doctrine  of 
the  Roman  law.*^  The  greatest  difficulty  on  the  subject, 
has  arisen  in  the  cases  in  which  the  collision  proceeded 
evidently  from  error,  neglect,  or  want  of  sufficient  pre- 
caution, but  the  neglect,  or  fault,  was  either  inscrutable, 
or  equally  imputable  to  both  parties.  In  this  case,  of 
blame  existing  which  is  undiscoverable,  the  marine  law, 
by  a  rusticum  judicium,  apportions  the  loss,  as  having 
arisen  equally  by  the  fault  of  both  parties.^     The  rule  is 


a  Marsh  t>.  Blythe,  1  M'Cord,  360. 

*■  The  Shannon,  2  Hagg.  Adm.  Rep.  173.  In  the  case  of  Lowi-y  v.  The 
Steamboat  Portland,  in  the  U.  S.  D.  C.  for  Mass.  January,  1839,  it  was  cer- 
tified by  experienced  navigators,  and  adjudged  by  the  court,  as  the  rule  on  the 
subject,  that  when  two  vessels  approach  each  other,  both  having  a  free  or  fair 
wind,  each  vessel  passes  to  the  right;  and  that  a  steamer  was  considered  as 
always  sailing  with  a  fair  wind,  and  is  bound  to  do  whatever  a  sailing  vessel 
going  free,  or  with  a  fair  wind,  would  be  required  to  do  under  similar  circum- 
stances. 

«  The  Neptune  2d,  1  Dod.  Adm.  Rep.  467. 

d  Dig.  9.  2.  Consulat  de  la  Mer,  par  Boucher,  200 — 203.  Abbott  on 
Shipping,  part  3.  ch.  8.  sec.  12.  Marshall  on  Insurance,  493.  Pardessus, 
Droit  Com.  torn.  iii.  No.  652.  Jameson  v.  Drinkald,  12  Moore,  148.  The 
Ligo,  2  Hagg.  Adm.  Rep.  356.  The  Woodrop  Sims,  2  Dod.  Rep.  85.  BelVs 
Com.  vol.  i.  579,  580.  5th  edit.  In  many  of  the  marine  codes  of  con- 
tinental Europe,  the  loss  in  this  case  is  borne  equally  by  the  owners  of  the  two 
vessels,  though  this  is  contrary  to  the  English  rule.  Abbott  on  Shipping,  part 
3.  ch.  8.  sec.  12.  Bell's  Com.  vol.  i.  581.  Story,  J.,  in  2  Phillips,  183.  2d  edit. 

«  Cleirac,  Us  et  Coutumes  de  la  Mer,  68.  The  Woodrop  Sims,  2  Dod. 
Adm.  Rep.  85.     If  there  be  fault  or  want  of  care  on  both  sides,  neither  party 
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universally  declared  by  all  the  foreign  ordinances  and 
jurists ;  and  its  equity  and  expediency  apply  equally 
where  both  parties  are  to  blame,  and  where  the  fault  can- 
not be  detected.  The  general  rule  of  the  maritime  law 
is,  to  make  the  ships  contribute  equally,  without  regard 
to  their  relative  value,  and  Valin  considers  this  to  be  the 
shorter,  plainer,  and  better  rule.^  There  has  been  much 
difference  in  the  codes  and  authorities  in  maritime 
law,  whether  the  cargo,  as  well  as  the  *ship,  was  *232 
to  contribute  to  the  loss.  Valin  contends,  that 
the  contribution  is  only  between  the  ships,  and  that  the 
cargoes  are  totally  excluded  from  the  benefit,  as  well  as 
from  the  burden  of  contribution  in  the  case  of  such  a  dis- 
aster. But  in  Le  Neve  v.  Edinburgh  and  Lo7idon  Shipping 
Company,  the  cargo  of  the  ship  that  was  sunk  and  lost  by 
the  collision,  received  the  benefit  of  the  contribution.'' 


can  sue  the  othei".  Vanderplank  v.  Miller,  1  Moody  4'  Malkin,  169.  Ven- 
nall  w.  Garner,  1  Cramp.  ^  Meeson,  21. 

*  Com.  torn.  ii.  166.  The  Marine  Ordinance  of  the  city  of  Rotterdam,  in 
1721,  declares  that  the  damage  resulting  from  collision  of  ships  shall  be  borne 
equally,  unless,  indeed,  the  collision  happened  by  design,  or  any  remarkable 
fault,  and  then  the  guilty  party  must  bear  the  whole  loss.  Ord.  of  Rotterdam, 
sec.  255,  256.  The  Ordinance  of  Hamburg,  of  1731,  tit.  8,  is  to  the  same 
effect,  though  even  still  narrower  in  the  excejjtion.  The  loss,  under  that  ordi- 
nance, is  assessed  as  a  common  average  upon  both  vessels,  freights,  and  cargoes, 
and  to  be  borne  one-half  by  each  vessel.  The  sentence  of  a  foreign  marine 
court,  in  a  case  of  collision  within  its  jurisdiction,  and  in  a  proceeding  in  rem,  is 
conclusive  as  to  the  fact  and  faultlessness  of  the  collision,  and  of  the  apportion- 
ment;  (2  Phillips  on  Ins.  2d  edit.  182,)  and  where  there  is  no  proof  of  negli- 
gence on  the  part  of  the  master  or  crew  of  the  damaged  ship,  the  insurer  is  liable 
for  damages  occasioned  by  collision.  Stevens  4"  Benecke  on  Average,  by  Phil- 
lips, 368.     Peters  v.  Warren  Ins.  Co.  vide  infra,  p.  302. 

'°  This  case  was  decided  in  the  House  of  Lords  in  1824.  See  Bell's  Com. 
vol.  i.  580 — 583,  who  has  collected  and  digested  the  foreign  authorities  on  the 
subject.  By  the  English  statute  of  53  Geo.  III.  c.  159,  ship-owners  were  pro- 
tected from  loss  by  damage  done  to  other  vessels  without  their  fault,  beyond 
their  property  in  the  ship,  freight,  apparel,  and  furniture.  In  the  case  of  the 
Dundee,  it  was  held,  that  Jishing  stores  of  a  Greenland  ship  were  liable  to  con- 
tribute in  compensation  for  damage  done  to  another  ship  by  collision,  as  appur- 
tenances to  a  ship  of  that  character.     The  Dundee,  1  Hagg.  Adm,.  Rep.  109. 

Vol.  ni.  34 
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(9.)    Of  general  average. 

The  doctrine  of  general  average  grows  out  of  the  inci- 
dents of  a  mercantile  voyage,  and  the  duties  which  it 
creates  apply  equally  to  the  owner  of  the  ship,  and  of 
the  cargo.  General,  gross,  or  extraordinary  average, 
means  a  contribution  made  by  all  parties  concerned, 
towards  a  loss  sustained  by  some  of  the  parties  in  interest, 
for  the  benefit  of  all ;  and  it  is  called  general,  or  gross 
average,  because  it  falls  upon  the  gross  amount  of  ship, 
cargo,  and  freight.^ 

By  the  Rhodian  law,  as  cited  in  the  Pandects,''  if  goods 
were  thrown  overboard,  in  a  case  of  extreme  peril,  to 
lighten  and  save  the  ship,  the  loss,  being  incurred  for  the 
common  benefit,  was  to  be  made  good  by  the  contribu- 
tion of  all.  The  goods  must  not  be  swept  away 
*2.33  by  the  violence  of  the  waves,  *for  then  the  loss 
falls  entirely  upon  the  merchant  or  his  insurer, 
but  they  must  be  intentionally  sacrificed  by  the  mind  and 
agency  of  man  for  the  safety  of  the  ship,  and  the  residue 
of  the  cargo.  The  jettison  must  be  made  for  sufficient 
cause,  and  not  from  groundless  timidity.  It  must  be 
made  in  a  case  of  extremity,  when  the  ship  is  in  danger 
of  perishing  by  the  fury  of  a  storm,  or  is  labouring  upon 
rocks  or  shallows,  or  is  closely  pursued  by  pirates  or 
enemies  ;  and  then,  if  the  ship,  and  the  residue  of  the 


*  Particular  average  is  the  same  as  a  partial  loss,  and  is  to  be  borne  by  the 
parties  immediately  interested.  Primage  and  average,  which  are  mentioned 
in  bills  of  lading,  mean  a  small  compensation  or  duty  paid  to  the  master,  over 
and  above  the  freight,  for  his  care  and  trouble  as  to  the  goods.  It  belongs  to 
him  of  right,  and  it  is  not  understood  to  be  covered  by  the  policy  of  insurance. 
For  these  charges,  as  well  as  for  freight,  the  master  has  a  lien  on  the  cargo. 
Park  on  Ins.  ch.  6.  134.     Best  v.  Saunders,  1  Danson  Sf  Lloyd,  183. 

^  Dig.  14.  2.  1.  This  Rhodian  law  is  discussed  in  the  Pandects,  by  Paulus, 
Papinian,  and  other  eminent  lawyers.  It  forms  the  subject  of  the  distinguished 
commentaries  o(  Peckius  and  Vinniiis,  in  the  treatise  Ad  Rem  Nanticam,  and 
of  a  treatise  of  Bynkershoeck ;  and  it  has  received  most  ample  illustrations  in 
the  dissertations  upon  it  by  numerous  other  civilians,  among  whom  may  be  se- 
lected Emerigon  and  Abbott. 
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cargo,  be  saved  by  mean.s  of  the  sacrifice,  nothing  can  be 
more  reasonable  than  that  the  property  saved  should 
bear  its  proportion  of  the  loss.  The  doctrine  of  general 
average  is  one  of  those  rules  of  the  marine  law  which  is 
built  upon  the  plainest  principles  of  justice  ;  and  it  has, 
accordingly,  recommended  itself  to  the  notice  and  adop- 
tion of  all  the  commercial  nations  of  the  world.  The 
title  in  the  Pandects,  De  lege  Rhodia  de  Jactu,  has  been 
the  basis  of  the  ordinances  of  modern  Europe,  on  the 
subject  of  general  average  ;  and  the  doctrine  of  jettison 
was  transplanted  into  the  Roman  law  from  the  institutes 
of  the  ancient  Rhodians.  A  jettison  is  only  permitted  in 
cases  of  extreme  necessity  ;  and  the  foreign  ordinances^ 
require,  that  the  officers  of  the  ship,  and  the  supercargo, 
if  on  board,  should,  if  practicable,  be  previously  con- 
sulted ;  and  if  the  master,  in  a  case  of  false  alarm,  makes 
a  jettison,  there  is  no  contribution.  The  master  is  re- 
sponsible for  the  due  exercise  of  his  own  judgment  in  the 
case  of  a  jettison.  He  has  the  authority,  and  if  he  shows 
a  necessity  of  the  sacrifice,  he  will  be  excused,  whether 
he  follows  the  advice  of  the  crew  or  not.  The  crew  of 
a  vessel  are  not  authorized  to  make  a  jettison  of  any  part 
of  the  cargo,  even  in  a  case  of  distress,  without  the  order 
of  the  master.  This. is  the  general  rule,  without  reference 
to  extreme  cases.^  A  regular  jettison,  says  Emerigon,  is 
that  which  takes  place  with  order,  and  without  confusion, 
and  is  founded  on  previous  deliberation.  Consultation  is 
not  indispensable  previous  to  the  sacrifice.  A  case  of 
imminent  danger  will  not  permit  it.  But  it  must  appear 
that  the  act  occasioning  the  loss  was  the  effect  of  judg- 
ment and  will ;  and  there  may  be  a  choice  of  perils  when 
there  is  no  possibility  of  safety.     There  must  be  a  certain 


*  Laws  of  Oleron,  art.  8,  of  Wisbuy,  art.  20,  21.  38.      Consvlat  de  la  Mer, 
torn.  ii.  ch.  99.     Code  de  Commerce,  art.  410. 
•>  The  Nimrod,  1    Ware's  Rep.  14,  15. 
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loss  voluntarily  incurred  for  the  common  benefit, 
*234     and  it  *is  not  necessary  that  the  vessel  should  be 

exposed  to  greater  danger  than  she  otherwise 
would  have  been.  To  avoid  an  absolute  shipwreck,  it 
may  sometimes  be  necessary  to  run  the  vessel  ashore  in 
a  place  which  appears  to  be  the  least  dangerous,  and  that 
will  form  a  case  of  general  average.^  The  irregular  jet- 
tison is  valid,  for  it  takes  place  in  the  instant  of  a  danger 
Avhich  is  imminent  and  appalling,  and  when  all  formality 
and  deliberation  would  be  out  of  season,  or  impossible. 
All  acts  are  precipitate,  and  commanded  by  that  sense  of 
self-preserva.tion  when  life  is  in  jeopardy,  which  is  irre- 
sistible, and  sways  every  consideration.  Such  a  jettison 
is  a  species  of  shipwreck,  and  it  is  cd^ed.  semi-navfragium.^ 
The  captain  must  first  begin  the  jettison  with  things  the 
least  necessary,  the  most  weighty,  and  of  least  value,  and 
nothing  but  the  greatest  extremity  would  excuse  the  mas- 
ter who  should  commence  the  jettison  with  money,  and 
other  precious  parts  of  the  cargo.'^ 

Before  contribution  talies  place,  it  must  appear  that  the 

goods  sacrificed  were  the  price  of  safety  to  the 
*235      rest ;  and  if  *the  ship  be  lost,  notwithstanding  the 


*  Sims  V.  Gurney  and  Smith,  4  Binncy,  513.  1  Emerigon,  408.  Targa 
says,  tliat  during  the  sixty  years  he  was  a  magistrate  in  the  Consulat  of  the  Sea, 
at  Genoa,  he  met  with  only  four  or  five  cases  of  a  regular  jettison,  and  they  were 
suspicious  by  reason  of  their  very  formalities. 

^  Consulat  de  la  AIer,ch.  28i.     Targa,  ch.  58.   Casaregis,  Disc.  A5.r\.  28. 

'^  Code  dc  Commerce,  art.  411.  Emerigon,  tom.  i.  609,  has  beautifully 
illustrated,  from  Juvenal,  the  growth  and  progress  of  an  irregular  jettison,  and 
that  imminent  danger  and  absorbing  terror  which  justify  it.  At  first  the  skill 
of  pilot  fails : 

Nullam  prudentia  cani 
Rectoris  conferret  opem. 

Catullus  becomes  restless  with  terror  as  the  danger  presses,  and  at  last  he 
cries — 

Fundite  quce  mea  sunt — 

Prcecipitare  volens  pulcherrima. — Juvenal,  sat.  12. 
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jettison,  there  will  be  no  ground  for  contribution.^  All 
damage  arising  immediately  from  jettison,  or  other  act 
of  necessity,  is  to  be  a  matter  of  general  average,  and, 
therefore,  if,  in  cutting  away  a  mast,  the  cargo,  by  that 
means,  be  injured,  or  if,  in  throwing  over  any  part  of  the 
cargo,  other  parts  of  the  cargo  be  injured,  the  damage 
goes  into  general  average,  because  it  is  to  be  considered 
as  part  of  the  price  of  safety  to  the  residue  of  the  pro- 
perty.""  So,  if  a  ship  be  injured  by  a  peril  of  the  sea,  and 
be  obliged  to  go  into  port  to  refit,  the  wages  and  provi- 
sions of  the  crew,  during  the  detention,  constitute  the 
subject  of  general  average,  according  to  the  decisions  in 
New -York  and  Massachusetts.'^  Those  decisions  are  sup- 
ported by  the  rule  as  laid  down  in  Beawes,'^  and  they  are 
in  coincidence  with  the  law  and  practice  of  Holland  and 
France.^  Lord  Tenterden,  in  his  treatise  on  shipping,^ 
observed,  that  the  English  law  books  furnished  no  decision 
on  this  point,  and  he  thought  it  susceptible  of  a  reasonable 
doubt,  though  his  opinion  was  evidently  against  the  justice 
and  policy  of  the  charge  for  contribution.  Since  he  wrote, 
the  question  has  been  decided  in  the  K.  B.  according  to 


^  Pothier,  tit.  Avaries,  n.  113.  No  contribution,  if  at  the  time  of  sacrificing' 
the  cargo,  there  was  no  possibiHty  of  saving  it.  Crockett  v.  Dodge,  3  Fairfield, 
190.  No  loss  or  expense  is  considered  and  applied  as  general  average,  unless  it 
was  intended  to  save  the  remaining  property,  and  unless  it  accomplished  the 
object.  Williams  v.  Suffolk  Ins.  Company,  U.  S.  C.  C.  Mass.  May,  1839. 
Law  Reporter,  for  July,  1839. 

•>  Maggrath  v.  Church,  1  Caines'  Rep.  196. 

•=  Walden  v.  Le  Roy,  2  Caines'  Rep.  263.  Padelford  v.  Boardman,  ^  Mass. 
Rep.  548.  In  Pennsylvania,  it  is  decided  that  the  wages  and  provisions  of  the 
crew  during  an  embargo,  go  into  a  general  average,  and,  as  the  Ch.  J.  observed, 
the  criterion  of  general  average  is,  when  the  expenses  were  "  necessarily  and  un- 
avoidably incurred  for  the  general  safety  of  the  ship  and  cargo."  Ins.  Company 
of  N.  America  v.  Jones  &  Clark,  2  Binney,  547.  The  case  of  a  vessel  forced 
into  port  by  sea  perils  and  damage  to  refit,  would  doubtless  be  considered  as 
equally  within  the  principle.     See  infra,  p.  302. 

^  Lex  Mercatoria,  vol.  i.  161.  ■  ' 

^  Ricard,  negoce  d' Amsterdam,  280.  Emerigon,  Trait6  des  Ass.  tom. 
i.  624. 

^  Abbott  on  Shipping,  part  3.  ch.  8.  sec.  8.  '■  W  - 
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his  opinion,  and  in  a  case  in  which  he  sustained  and 
enforced  a  contrary  opinion  in  his  character  of  counsel.* 
The  result  of  the  decisions  in  Plummer  v.  Wildman,  and 
Power  V.  Whitmore,^  is,  that  where  the  general  safety 
requires  a  ship  to  go  into  port  to  refit,  by  reason  of  some 
peril,  the  wages  and  provisions  of  the  crew  during 
*236  the  *detention  are  not  the  subject  of  general  ave- 
rage ;  but  the  other  necessary  expenses  of  going 
into  port,  and  of  preparing  for  the  refitting  the  ship,  by 
unloading,  warehousing,  and  reloading  the  cargo,  are 
general  average.*^  The  costs  of  the  repairs,  so  far  as 
they  accrue  to  the  ship  alone  as  a  benefit,  and  would  have 
been  necessary  in  that  port,  on  account  of  the  ship  alone, 
are  not  average.  Yet,  if  the  expense  of  the  repairs  would 
not  have  been  incurred  but  for  the  benefit  of  the  cargo, 
and  might  have  been  deferred  with  safety  to  the  ship,  to 
a  less  costly  port,  such  extra  expense  is  general  average. 
It  has  likewise  been  held,  that  the  wages  and  provisions 
of  the  crew,  during  a  capture  and  detention  for  adjudi- 
cation, are  a  proper  subject  for  general  average  f  while, 


*  Power  V.  Whitmore,  4  Maule  ^-  Selw.  141. 

b  3  Maule  Sf  Selw.  482.  4  ibid.  141.  S.  P.  In  De  Vaux  v.  Salvador,  4 
Adol.  Sf  Ellis,  420,  Lord  Denman,  in  that  case,  relied  upon  the  nisi  prius  case 
of  Fletcher  v.  Pole,  before  Lord  Mansfield,  in  1769,  and  cited  by  Park  on  Ins. 
vol.  i.  70 ;  and  also  in  Robertson  v.  Ewer,  1  Term,  131.  He  seemed  to  admit 
that  the  expenses  of  wages  and  proxdsions,  in  such  cases,  might  go  into  con- 
bution  as  between  owners  and  freighters,  though  not  as  against  underwriters. 

«  Beawes,  L.  M.  161.  Abbott  on  Shipphig,  280.  1st  edit.  Bedford  Com. 
Ins.  Company  v.  Parker,  2  Pick.  8,  and  Thornton  v.  U.  S.  Ins.  Company,  3 
Fairfield,  150,  support  the  position,  that  the  necessary  expenses  of  unloading, 
and  reloading  the  cargo,  when  the  vessel  is  forced  into  a  port  to  refit,  are  to  be 
brought  into  general  average,  for  all  persons  concerned  are  interested  in  the 
measures  requisite  to  complete  the  voyage.  The  case  of  Walden  v.  Le  Roy,  2 
Cairns'  Rep.  263,  assumes,  that  those  expenses,  in  such  a  case,  go  into  general 
average ;  and  there  seems  to  be  no  doubt  from  the  cases,  that  where  the  wages 
and  provisions  of  the  crew  are  to  be  borne  by  general  contribution,  those  other 
expenses  are  equally  a  part  of  it. 

^  Ricard,  negoce  d'' Amsterdam,  279.  Boulay  Paty,  torn.  iv.  444.  Leaven- 
worth V.  Delafield,  1  Caines'  Rep.  574.  Kingston  v.  Girard,  4  Dallas^  Rep. 
274. 
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in  the  case  of  a  vessel  detained  by  an  embargo,  they  are 
not  so  subject,  and  are  chargeable  exclusively  upon  the 
freight.*  The  French  ordinance  of  the  marine,  Pothier, 
and  Ricard,  all  agree,  that  wages  and  provisions  are  not 
a  subject  for  contribution  in  the  case  of  an  embargo ; 
and  yet  it  has  been  held,  on  the  other  hand,  by  the 
Court  of  Errors  in  Pennsylvania,  in  1807,  that 
*they  were,  in  such  a  case,  the  subject  of  general  *237 
average.''  In  respect  to  the  wages  and  provisions 
of  the  crew,  while  the  vessel  was  detained  at  an  inter- 
mediate port,  by  fear  of  enemies,  and  waiting  for  convoy, 
they  were  allowed  to  form  the  subject  of  general  average, 
by  the  courts  in  Holland,  amidst  conflicting  opinions,  and 
after  very  protracted  and  exhausting  litigation.'^  We  can- 
not but  lament  the  uncertainty  and  confusion  which  the 
contradictory  rules  on  this  subject  have  created.  There 
is  no  principle  of  maritime  law  that  has  been  followed  by 
more  variations  in  practice  than  this  perplexed  doctrine 
of  general  average  ;  and  the  rules  of  contribution  in  dif- 
ferent countries,  and  before  different  tribunals,  are  so  dis- 


^  Robertson  v.  Ewer,  1  Term  Rep.  127.  Penny  v.  New-York  Insurance 
Companv,  3  Cairns'  Rep.  155.  M'Bride  v.  Marine  Insurance  Company,  7 
Johns.  Rep.  431.     Harrod  r.  Lewis,  3  Martinis  Louis.  Rep.  311. 

''  Insurance  Company  of  North  America  v.  Jones,  2  Binnei/'s  Rep.  547. 

•=  Bi/nk.  QucEst.  J.  Priv.  lib.  4.  ch.  25.  Bynkershoeck,  in  one  of  the  adjudged 
cases  which  he  cites,  complains  that  the  existing  usages  had  extended  contribu- 
tion to  every  kind  of  danger,  and  frequently  comprehended  wages  and  provisions 
of  the  crew  as  proper  objects  of  it,  and  that  the  practice  might  be  abused  to  the 
destruction  of  the  merchant.  His  history  of  the  vexatious  litigation  in  these 
cases  is  quite  curious.  In  one  of  them,  the  Maritime  Court  at  Amsterdam,  in 
November,  1697,  and  again,  in  November,  1698,  adjudged,  that  the  wages  and 
provisions  were  a  proper  subject  for  contribution.  The  decisions  were  affinned, 
on  appeal,  in  .July,  1700,  and  reversed  on  a  further  appeal,  in  July,  1710.  On  a 
still  further  appeal  to  the  .Supreme  Senate,  of  which  Bynkershoeck  was  a  mem- 
ber, after  great  discussion,  and  much  division  in  opinion,  the  original  decisions 
of  the  Amsterdam  maritime  judges  were  restored,  in  March,  1713.  Magens,  in 
his  Essay  on  Insurance,  vol.  i.  66 — 69,  shows  the  uncertainty  and  difficulty 
abroad,  as  well  as  in  England,  of  settling  the  proper  items  for  a  general  average, 
and  particularly  as  to  the  wages  and  pro\-isions  of  the  crew.  v, 
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cordant,  and  many  of  the  distinctions  are  so  subtle,  and 
so  artificial,  that  it  becomes  extremely  difficult  to  reduce 
them  to  the  shape  of  a  connected  and  orderly  system. 
The  French  jurists  complain,  that  their  ancient  nautical 
legislation  left  the  question  of  contribution  very  much  at 
large,  and  subject  to  arbitrary  discretion,  and  they 
*23S  commend  very  highly  the  regulations  *of  the  ordi- 
nance and  of  the  code  as  just  and  equitable,  and 
marked  with  certainty  and  precision.* 

If  part  of  the  cargo  be  voluntarily  delivered  up  to  a 
pirate,  or  an  enemy,  by  way  of  ransom  or  contribution, 
and  to  induce  them  to  spare  the  vessel  and  residue  of  the 
goods,  the  property  saved  must  contribute  to  the  loss,  as 
being  the  price  of  safety  to  the  rest.  The  expense,  also, 
of  unlading  the  goods,  to  repair  damages  to  the  ship,  or 
to  lighten  her  when  grounded,  must  be  sustained  by 
general  contribution ;  for  all  the  parties  concerned  are 
interested  in  the  measures  requisite  for  the  prosecution 
of  the  voyage.  If  the  masts,  cables,  and  other  equip- 
ments of  the  vessel  be  cut  away,  to  save  her  in  a  case  of 
extremity,  their  value  must  be  made  good  by  contribu- 
tion.^ It  was  attempted,  in  the  case  of  Covington  v. 
Roberts,'^  to  extend  the  application  of  the  general  rule  to 
the  case  of  the  loss  of  a  mast,  in  carrying  an  unusual  press 
of  sail  to  escape  from  an  enemy,  and  to  make  that  the 
subject  of  general  average  ;  but  the  court  considered  that 
to  be  no  more  than  a  common  searisk.     All  casual  and 


*  Ord.  de  la  Mar.  tit.  Avaries,  art?.  Code,  art.  400,  401.  Boulay  Paty, 
torn.  iv.  466. 

''  Ord.  dela  Mar. t\t.  Avaries, ■a.Tt.Q.  Valin'  s  Com. torn. \\.\&5.  \  Emerigon, 
620,  621.     Hennen  v.  Monro,  16  Martinis  Louis.  Rep.  449. 

<=  5  Bos.  ^  Pull.  378.  Shiff  ?;.  Louisiana  State  Ins.  Company,  18  Martin,  629. 
to  S.  P.  Where  a  vessel  was  stranded  near  her  port  of  destination,  and  for  the 
purpose  of  relieving  her,  the  cargo  was  put  into  lighters  and  forwarded  to  the 
port,  and  during  the  passage  in  the  lighters,  part  of  the  cargo  was  injured  ;  such 
a  loss  to  the  cargo  was  held  to  be  a  proper  subject  of  general  average.  Lewis 
V.  Williams,  1  HalVs  N.  Y.  Rep.  430. 
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inevitable  damage  and  loss,  as  distinguished  from  that 
which  is  purposely  incurred,  is  the  subject  of  particular 
and  npt  of  general  average.^ 

*If  the  ship  be  voluntarily  stranded,  to  escape  *239 
danger  from  tempests,  or  the  chase  of  an  enemj^, 
the  damaoes  resulting  from  that  act  are  to  be  borne  as 
general  average,  if  the  ship  be  afterwards  recovered,  and 
perform  her  voyage.''  But  if  the  ship  be  wholly  lost  or 
destroyed,  by  the  act  of  running  her  ashore,  it  has  been 
a  question  much  discussed,  and  different  opinions  enter- 
tained, whether  the  cargo  saved  was  bound  to  contribute 
to  bear  the  loss  of  the  ship.  In  Braclh  urst  v.  The  Colum- 
bian Insurance  Company,'^  the  ship,  in  a  case  of  extremity, 
was  voluntarily  run  ashore,  and  lost,  but  the  cargo  was 
saved  ;  and  it  was  held,  that  no  contribution  was  to  be 
levied  on  the  cargo  for  the  loss  of  the  ship.     The  marine 


"  Emerlgon,  torn.  i.  602,  states  an  interesting  case  to  illustrate  the  general 
doctrine.  A  French  vessel,  being  pursued  by  two  cruisers  of  the  enemy,  the 
master,  as  soon  as  it  was  dark,  hoisted  a  boat  into  the  sea,  furnished  with  a  mast 
and  sail,  and  a  lantern  at  the  mast  head,  and  then  changed  his  course,  and  sailed 
during  the  night  without  any  light  on  board  his  ship.  In  the  morning  no  enemy 
was  in  sight ;  and  the  value  of  the  boat  thus  voluntarily  abandoned  for  the  com- 
mon safety,  was  made  good  by  general  contribution. 

*>  In  a  case  of  voluntary  sti'anding,  if  it  be  done  to  save  the  cargo,  the  damage 
to  the  ship  and  cargo  is  the  subject  of  general  average  ;  but  if  it  was  resorted  to 
for  to  save  the  lives  or  liberty  of  the  crew,  it  is  particular  average.  This  dis- 
tinction, Mr.  Benecke  says,  is  conformable  to  the  practice  of  all  countries. 
Benecke  on  the  Principles  of  Indemnity,  220,  221.  The  principle  is,  that  if  a 
vessel  be  run  ashore  voluntarily  to  save  life,  and  is  lost,  and  would  unavoidably 
have  been  lost  without  the  act,  it  is  not  a  case  for  contribution  or  general  average, 
for  nothing  was  saved,  and  no  property  sacrificed  to,  save  property.  Benecke,  p. 
219.  Stevens  4"  Benecke,  by  Phillips  on  Average,  84.  Meech  v.  Robinson, 
4  Wharton,  360.  But  when  a  vessel  is  stranded,  and  part  of  the  cargo  taken 
on  shore  and  conveyed  to  the  place  of  destination,  by  land,  and  the  vessel  is  af- 
terwards recovered,  and  other  parts  of  the  cai-go  reshipped  and  carried  to  the 
port  of  destination,  the  owners  of  the  cargo  landed  and  conveyed  by  land,  are 
bound  to  contribute  to  the  extra  charges  and  expenses  incurred  by  the  master, 
after  the  landing  of  such  cargo,  as  general  average.  The  rule  of  equity,  reci- 
procity, and  equality,  requires  it.  Bevan  v.  Bank  of  United  States,  4  Wharton^ s 
Rep.  301.     See,  also,  Benecke,  p.  306,  307,  to  the  same  point. 

'^  9  Johns.  Rep.  9.  Eppes  v.  Tucker,  4  Call.  346.  Scudder  v.  Bradford,  W 
Pick.  13.  S.  P.  .......  .... 

Vol.  m.  35 
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ordinances,  and  writers  on  maritime  law  were  consulted, 
and  the  conclusion  drawn  from  them  was,  that  the  cargo 
never  contributed  for  the  ship,  if  she  was  lost  by  means 
of  the  act  of  running  her  ashore.  But  in  two  subsequent 
cases,  where  the  ship  was  lost  under  like  circumstances, 
it  was  decided,  on  a  like  review  of  the  European  law, 
that  the  loss  was  to  be  repaired  by  general  average.* 
The  question,  therefore,  in  which  the  foreign  and  domestic 
authorities  so  materially  vary,  remains  yet  to  be  defini- 
tively settled.^ 

A  temporary  safety  is  all  that  is  requisite  to 
*240  entitle  the  *ovvners  of  the  property  sacrificed  to 
contribution  ;  and  if  the  ship  survives  the  disaster, 
and  be  afterwards  lost  by  another,  still  the  goods  saved  in 
the  second  disaster,  must  be  contributory  to  the  original 
loss,  for  without  that  loss  they  would  have  been  totally 
destroyed.*^  Goods  shipped  on  deck  contribute  if  saved, 
bat  if  lost  by  jettison,  they  are  not  entitled  to  the  benefit 
of  general  average  ;  for  they,  by  their  situation,  increase 
the  difficulty  of  the  navigation,  and  are  peculiarly  exposed 
to  peril.'^ 


^  Cii7,e  V.  Reilly,  3  Wash.  Cir.  Rep.  298.  Gray  v.  Wain,  2  Serg.  Sj-  Rmde, 
229.  In  Scudder  v.  Bradford,  14  Pick.  13,  where  the  masts  were  cut  away,  but 
the  vessel  afterwards,  notwithstanding  that  sacrifice,  went  ashore  and  was  lost, 
it  was  held  that  the  cargo  saved  was  not  liable  to  a  general  average,  for  the  sacri- 
fice was  unavailing. 

''  This  question  was  finally  settled  in  the  Supreme  Court  of  the  United  States, 
in  the  case  of  the  Columbian  Ins.  Company  v.  Ashby,  13  Peters'  Rep.  331.  The 
court  reviewed  the  pi-incipal  authorities,  foreign  and  domestic,  and  decided,  that 
in  the  case  of  a  voluntary  stranding  of  the  ship  foi  the  common  safety,  and  to 
save  the  crew  and  cargo  from  impending  peril,  followed  by  a  total  loss  of  the 
ship,  but  with  a  saving  of  the  cargo,  a  clear  case  of  general  average  existed,  in 
which  the  insurers  of  the  cargo  were  held  liable  to  contribute  upon  that  principle 
to  the  loss  of  the  ship  and  freight. 

*  Vinnitis,  in  Peckium  ad  legem  RJiodiam,  246.  250.  Boulay  Paly,  torn, 
iv.  443. 

^  Consulat  de  la  Mer,  eh.  183.  Ord.  de  la  Mar.  3.  8.  13.  Emerigon,  oh. 
12.  sec.  42.  Smith  v.  Wright,  1  Cahies'  Rep.  43.  Lenox  v.  U.  I.  Company, 
3  Johns.  Cas.  178.    Boiday  Paty,  tom.  iv.  566.    Code  de  Commerce,  art.  421. 


Lee.  XLVII.]       OF  PERSONAL  TROrERTY.  240 

It  becomes  an  important  inquiry  on  this  subject,  what 
goods  are  to  contribute,  and  in  what  proportions,  to  a  loss 
voluntarily  incurred  for  the  common  safet3\  The  general 
doctrine  is,  that  all  the  merchandise,  of  whatever  kind  or 
weight,  or  to  whomsoever  belonging,  contributes.  Goods 
of  the  government  are  liable  to  contribute,  equally  with 
those  of  other  shippers.  The  contribution  is  made,  not 
on  account  of  encumbrance  to  the  ship,  but  of  safety  ob- 
tained, and,  therefore,  bullion  and  jewels  put  on  board  as 
merchandise,  contribute  according  to  their  full  value.  By 
the  Rhodian  law,^  it  was  deemed  just  that  all  should  con- 
tribute to  whom  the  jettison  had  been  an  advantage,  and 
the  amount  was  to  be  apportioned  according  to  the  value 
of  the  goods.  It  extended  to  the  effects  and  clothes  of 
every  person,  and  even  to  the  ring  on  the  finger,  but  not 
to  the  provisions  on  board,  nor  to  the  persons  of  freemen, 
whose  lives  were  of  too  much  dignity  and  worth  to  be  sus- 
ceptible of  valuation.  The  modern  marine  codes  do  not 
generally  go  to  the  extent  of  the  Rhodian  law,  and  they 
vary  greatly  on  the  subject.  By  the  English  law,  the 
wearing  apparel,  jewels,  and  other  things  belonging  to 
the  persons  of  passengers  or  crew,  and  taken  on 
board  for  private  use,  and  not  as  *mcrchandise  for  *241 
transportation,  and  the  provisions  and  stores  for 
the  crew,  do  not  contribute  in  a  case  of  general  average.'* 
The  common  rule,  according  to  Magens,*^  is,  that  what 
articles  pay  freight  must  contribute,  and  what  goods  pay 
no  freight  pay  no  average ;  and  that  articles  contribute 


Dodge  V.  Bartol,  5  Grecnlcaf,  286.  The  Brig  Thaddeus,  4  Martin's  Louis.  Rep. 
582.  Abbott  on  Shipping,  344.  Wolcott  v.  Eagle  Lis.  Company,  4  Pick.  429. 
But  if  they  be  laden  on  deck,  according  to  the  custom  of  a  particular  trade, 
they  are  entitled  to  contribution  from  the  sliip-owncr  for  a  loss  by  jettison.  Gould 
V.  Oliver,  4  Bingham,  N.  C.  134.  contra.     Dodge  v.  Bartol,  ub.  sup. 

»  Dig.  14.2.  2. 

•>  Abbott  on  Shipping,  part  3.  ch.  8.  sec.  14.  . 

'^  Magens  on  Insurance,  vol.  i.  62j  63.  , 
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according  to  their  value,  and  not  according  to  weight. 
By  the  French  ordinance  of  the  marine,  as  well  as  by  the 
new  commercial  code,  provisions  and  the  clothes  of  the 
ship's  company  do  not  contribute  ;  but  usage  goes  further, 
and  does  not  subject  to  the  charge  of  general  average 
either  clothes,  jewels,  rings,  or  baggage  of  the  passen- 
gers, for  they  are  considered  as  accessory  to  the  person. 
Emei'igon,  who  has,  according  to  his  usual  manner,  col- 
lected and  exhausted  all  the  learning  appertaining  to  the 
subject,  inclines  to  think  with  Pothier,  that  by  strict  law 
and  by  equity,  the  clothes  and  jewels  of  passengers  ought 
to  contribute.  But  Boula}'-  Paty,  in  his  commentaries  on 
the  new  code,  and  in  which  he  draws  most  liberally  on 
the  resources  of  Emerigon,  thinks  they  ought  to  be  ex- 
empted, and  that  the  existing  French  usage  is  proper."^ 

Instruments  of  defence  and  provisions  do  not  con- 
tribute, because  they  are  necessary  to  all ;  and  yet  if  they 
are  sacrificed  for  the  common  safety,  they  are  to  be  paid 
for  by  contribution  ;  nor  do  the  wages  of  seamen  con- 
tribute to  the  general  average,  except  in  the  single  in- 
stance of  the  ransom  of  the  ship.  They  are  exempted 
lest  the  apprehension  of  personal   loss  should   restrain 

them  from  making  the  requisite  sacrifice,  and  the 
*242     hardships  and  perils  they  endure  well  entitle  *them 

to  an  exemption  from  further  distress.^  If  part  of 
the  cargo  be  sold  for  the  necessities  of  the  ship,  it  is  in 
the  nature  of  a  compulsive  loan  for  the  benefit  of  all  con- 
cerned, and  bears  a  resemblance  to  the  case  of  jettison ; 


^  Oril.  de  la  Mar.  tit.  Du  Fret.  art.  11.  Code  de  Commerce,  art.  419. 
Potlder,  tit.  Des  Avaries,  n.  12-5.  1  Emerigon,  GAo.  Boulay  Paty,  torn.  iv. 
561,  562.  In  Brown  v.  Stapylcton,  4  Bingham,  119,  12  B.  Moore,  334.  S.  C, 
the  general  rule  was  declared  to  be,  that  provisions  for  the  crew  on  board  a  ship 
are  not  mei-ces  put  on  boai-d  for  the  pui'poses  of  commerce,  and  do  not  con- 
tribute to  a  general  average,  even  vvhen  the  cargo  of  the  ship  consists  only  of 
passengers. 

'°  1  Emerigon,  642, 
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and  if  the  ship  be  afterwards  lost,  the  goods  saved  must 
contribute  towards  the  loss  of  the  goods  sold,  equally  as 
if  they  had  been  thrown  overboard  to  hghten  the  vessel. 
In  such  a  case,  a  portion  of  the  cargo,  according  to  Lord 
Stowell,  is  abraded  for  the  general  benefit.'^ 

Without  entering  minutely  into  the  doctrine  of  adjust- 
ing and  settlhig  a  general  average,''  it  will  be  sufficient 
to  observe,  that,  as  a  general  rule,  the  goods  sacrificed, 
as  well  as  the  goods  saved,  if  the  vessel  arrives  at  the 
port  of  destination,  are  to  be  valued  at  the  clear  net 
price  they  would  have  yielded,  after  deducting  freight, 
at  the  port  of  discharge ;  and  this  rule  is  founded  on  a 
plain  principle  of  equity.*^     The  person  whose  loss  has 
procured  the  safe  arrival  of  the  ship  and  cargo,  should 
be  placed  on  equal  ground  with  those  persons  whose 
goods  had  safely  arrived,  and  that  can  only  be  by  con- 
siderino;  his  o^oods  to  have  also  arrived.     The  owners  of 
the  ship  contribute  according  to  her  value  at  the  end  of 
the  voyage,  and  according  to  the  net  amount  of  the  freight 
and  earnings.     The   value  of  the  vessel  lost  is 
estimated  according  *to  her  value  at  the  port  of     *24-3 
departure,    making  a  reasonable   allowance    for 
wear  or  tear  on  the  voyage  up  to  the  time  of  the  disaster; 
and  the  practice  in  this  country,  at  least  it  is  the  practice 


^  HaIVs  Emerigon  on.  Maritime  Loans,  94.  The  Gi-atitudine,  3  Rob.Adm. 
Rep.  264. 

^  Mr.  Benecke  has  discussed  at  large,  and  very  ably,  the  complicated  and 
difficult  subject  of  general  average,  and  the  adjustment  of  it ;  and  to  him  I  must 
refer  for  a  more  minute  detail  of  the  learning  and  principles  applicable  to  the 
case.     Principles  of  Indemnify,  ch.  5.  7. 

''-  Tudor  V.  Macombcr,  14  Pick.  34.  The  Consolato  del  Mare,  and  the  usage 
of  divers  countries,  made  a  distinction  as  to  the  rule  of  valuation,  and  they  took 
the  value  at  the  place  of  departure,  if  the  jettison  took  place  before  the  middle 
of  the  voyage,  and  the  value  at  the  place  of  discharge,  if  afterwards.  But  the 
ordinance  of  the  marine  did  not  make  any  such  distinction.  1  Emerigon,  654. 
If  the  vessel  returns  to  the  port  of  departure,  or  to  some  neighbouring  port,  the 
price  of  replacing  the  goods  sacrificed,  or  the  cost  price,  including  charges,  is 
the  rule  for  settling  the  general  average.     Tudor  v.  Macombcr,  14  Pick.  34. 
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in  Boston,^  to  ascertain  the  contributory  value  of  the 
freight  by  deducting  one-third  of  the  gross-  amount. 
As  to  losses  of  the  equipment  of  the  ship,  such  as  masts, 
cables,  and  sails,  it  is  usual  to  deduct  one-third  from  the 
price  of  the  new  articles ;  for,  being  new,  they  will  be 
of  greater  value  than  the  articles  lost.''  The  subject  of 
the  adjustment  of  a  general  average  has  been  very  much 
discussed  in  some  of  the  modern  cases.  In  Leavenworth 
v.  Delajield,'^  which  was  the  case  of  a  vessel  captured 
and  carried  in  for  adjudication,  and  where  the  wages 
and  provisions  of  the  crew  went  into  general  average, 
a  rule  of  adjustment  somewhat  peculiar  to  the  case  was 
adopted ;  for  no  disaster  had  happened  to  injure  the 
vessel  or  cargo.  In  Bell  v.  Smith,^  the  vessel  had  been 
so  deteriorated  by  the  perils  of  the  sea,  as  to  render  a 
sale  of  her  abroad  necessary ;  and  the  general  average 
was  calculated  on  the  price  she  sold  for,  and  not  on 
four-fifths  of  her  original  value,  as  in  the  preceding  case 
of  capture.  In  adjusting  the  difficult  subject  of  contribu- 
tion to  a  general  average,  one  rule  has  been  to  take  the 
value  of  the  ship  and  cargo  at  the  port  of  necessit}'",  or 
place  where  the  expense  was  incurred ;  and  if  there  be 
no  price  of  ship  and  cargo  at  such  a  place  to  be  well  and 
satisfactorily  ascertained,  the  parties  concerned  may  be 
forced  to  recur  to  the  value  at  the  port  and  time  of 
departure  on  the  voyage.*  The  doctrine  of  adjustment 
underwent  a  very  full  discussion  in  Strong  v. 
*244      The  Netv-York  Firemenh  *  Insurance  Company,^  and 

a  3  Mason's  Rep.  439. 

*>  Abhott  on  Shipping,  part  3.  ch.  8.  sec.  14, 1.5.  Strong  v.  Fire  Ins.  Company, 
11  Johns.  Rep.  323.  Simonds  v.  White,  2  Barnw.  ^  Cress.  805.  Gray  v. 
Wain,  2  Serg.  ,<^  Ratcle,  229.  257,  258. 

<^  1  Caines'  Rep.  574. 

^  2  Johns.  Rep.  98. 

*^  As  a  general  I'ule,  the  valuation  of  the  cara:o  in  the  bill  of  lading  is  conclusive 
between  the  owner  of  the  ship  and  the  owner  of  the  cargo,  in  the  adjustment  of 
a  general  average  in  the  home  port.     Tudor  v.  Macomber,  14  Pick.  34. 

f  n  Johns.  Rep.  323.  Lewis  v.  Willirfms,  1  Hall's  N.  F>  Rep.  430.  Depati 
V.  Ocean  Ins.  Ctjonpany,  5  Covfen\  GH.  S.  P. 
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it  was  there  declared  to  be  the  duty  of  the  master,  in 
cases  proper  for  a  general  average,  to  cause  an  adjust- 
ment to  be  made  upon  his  arrival  at  the  port  of  destina- 
tion, and  that  he  had  a  lien  upon  the  cargo  to  enforce  the 
payment  of  the  contribution.  This  was  shown  to  be  the 
maritime  law  of  Europe.  When  the  general  average  was 
thus  fairly  settled  in  the  foreign  port,  according  to  the 
usage  and  law  of  the  port,  it  was  binding  and  conclusive 
as  to  the  items,  as  well  as  the  apportionment  thereof, 
upon  the  various  interests,  though  settled  differently  from 
what  it  would  have  been  in  the  home  port.  The  very 
same  principle  was  largely  examined  and  recognised  in 
Simonds  v.  TVhite.^  If,  however,  it  was  not  a  proper  case 
for  a  general  average,  and  was  a  partial  loss  only,  then 
these  cases  do  not  apply,  and  a  foreign  adjustment,  foun- 
ded in  mistake,  and  assuming  a  case  for  general  average, 
when  none  existed,  is  not  binding.''  With  respect  to  the 
payment  of  the  average,  each  individual  is  undoubtedly 
entitled  to  sue  for  the  amount  of  his  share  when  adjusted; 
but  the  English  practice  usually  is,  in  the  case  of  a  gene- 
ral ship,  where  there  are  many  consignees,  for  the  mas- 
ter, before  he  delivers  the  goods,  to  take  a  bond  from  the 
different  merchants  for  payment  of  their  portions  of  the 
average  when  the  same  shall  be  adjusted.*^ 

'^  2  Barnio.  Sf  Cress.  805.  Dalglish  v.  Davidson,  5  Dowl.  Sf  Ryl.  6.  Loring 
V.  Neptune  Ins.  Company,  20  Pick.  411.  Thornton  ».  United  States  Ins.  Com- 
pany, 3  Fairfield,  153. 

^  Lenox  v.  United  Ins.  Company,  3  Johns.  Cas.  178.  Power  v.  Whitmore, 
4  Maule  4-  Selw.  141. 

<=  Abbott  on  Shipping,  part  3.  ch.  8.  sec.  17.  The  captain  may  make  the 
giving  of  the  average  bond  a  condition  of  the  deUverj',  and  it  is  held  to  be  a 
reasonable  condition  in  support  of  a  right  founded  on  commercial  usage.  Cole 
V.  Bartlett,  4  Miller's  Louis.  Rep.  130.  The  absolute  owner  of  goods  is  liable 
to  pay  a  general  average;  but  if  a  mere,  consignee,  who  is  not  owner,  receives 
them,  and  the  bill  of  lading  saying  "  he  paying  freight  and  demurrage,"  and  is 
silent  as  to  general  average,  the  consignee  is  not  bound  to  jiay  it,  though  he  would 
have  been  if  it  had  been  mentioned.  He  is  liable  to  pay  freight  by  reason  of  the 
condition  on  which  he  receives  the  goods,  and  which  he  agrees  to  by  receiving 
the  goods.     Scaife  v.  Tobias,  3  Barnw.  Sf  Adolph.  523.  , 
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(9.)    Of  salvage. 

Salvage  is  the  compensation  allowed  to  persons  by 
whose  assistance  a  ship  or  its  cargo  has  been  saved 
in  whole  or  in  part  from  impending  danger,  or  recovered 
from  actual  loss,  iir  cases  of  shipwreck,  derelict,  or 
recapture  ;  and  it  often  forms  a  material  ingredient  in  the 
discussions  and  adjustment  which  take  place  when  a 
voyage  has  been  disastrous.*  The  equitable  doctrine  of 
salvage  came  from  the  Roman  law ;''  and  it  was  adopted 
by  the  admiralty  jurisdictions  in  the  different  countries  of 
Europe ;  and  whether  it  be  a  civil  or  war  salvage,  it  is 
equally  founded  on  the  principle  of  rewarding  individual, 
spontaneous,  and  meritorious  services,  rendered  in  the  pro- 
tection of  the  lives  and  property  of  others  on  the  sea,  or 
wrecked  on  the  coast  of  the  sea.*^  It  is  chargeable  upon 
the  owners,  who  receive  benefit,  and  who  would  have 
sustained  the  loss  if  it  had  not  been  prevented  by  the 
exertions  of  the  salvors.  The  allowance  of  salvage 
depends  frequently  on  positive  statute  regulations  fixing 
the  rate,  and  the  foreign  ordinances  contain  precise  enact- 
ments on  this  head,  though  salvage  is  said  to  be  a  question 
of  the  Jm  gentium,  and  not  the  creature  of  local  institutions, 
like  a  mariner's  contract.*^  The  regulation  of  salvage,  by 
the  statute  law  of  the  United  States,  is  confined  to  cases 
of  recapture.  In  the  case  of  shipwrecks,  or  derelicts  at 
sea,  and  rescue,  and  most  other  cases,  the  law  has  not 


^  iSaZt/'ag-e,  in  policies  of  insurance,  says  Mr.  Phillips,  has  a  meaning  somewhat 
different,  and  it  applies  to  that  part  of  the  cai'g-o  which  sur\-ives  the  peril,  and  is 
saved,  and  is  to  be  charged  or  credited  as  the  case  may  be,  on  the  adjustment  of 
total  losses. 

b  Dig.  3.  5. 

•^  The  Calypso,  2  Hagg.  Adm.  Rep.  217,  218.  Ware,  J.,  in  the  Bee, 
Ware's  Rep.  336.  The  Schooner  Emulous,  1  Sumner,  207.  In  the  case  of  a 
ship  stranded  on  a  sand-bank,  in  the  St.  Lawrence,  infra  corpus  comitatus,  the 
suit  for  salvage  was  held  to  be  of  common  law,  and  not  of  admiralty  jurisdiction. 
Stuart's  Loioer  Canada  Rep.  21. 

^  1  Rob.  Adm.  Rep.  278.. 
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fixed  any  certain  rate  of  salvage,  and  it  is  left  to  the  dis- 
cretion of  the  Court  of  Admiralty,  under  all  the  circum- 
stances. The  amount  to  be  allowed  varies  according  to 
the  labour  and  peril  incurred  by  the  salvors,  the  merit  of 
their  conduct,  the  value  of  the  ship  and  cargo,  and  the 
degree  of  danger  from  which  they  were  rescued.'*  The 
courts  are  liberal  in  the  allowance  of  salvage  in  meritorious 
cases,  as  a  reward  for  the  service,  and  as  an  incentive  to 
effort ;  and  the  allowance  fluctuates  between  one-half,  one- 
third,  and  one-fourth  of  the  gross  or  net  proceeds  of  the  pro- 
perty saved,  but  one-third  has  been  the  most  usual  rate.*" 
In  a  case  of  derehct.  Sir  William  Scott  observed,  that  in  no 
instance,  except  where  the  crown  alone  was  concerned,  and 
where  no  claim  had  been  given  for  a  private  owner, 
had  more  *than  one-half  of  the  net  proceeds  of  the  *246 
property  been  decreed  by  way  of  salvage  ;  and 
in  that  case  he  directed  the  salvage  to  be  apportioned 
amono;  the  crews  of  the  two  vessels  which  were  the  sal- 
vors,  according  to  the  numbers  of  the  crews.'^     The  same 

a  The  Aquila,  1  Rob.  Adm.  Rep.  32.  The  Two  Friends,  ibid.  235.  The 
Sarah,  cited  in  a  note  to  ibid.  263.  The  William  Bedford,  3  Rob.  355.  Marshall, 
Ch.  J.,  2  Cranch's  Rep.  267.  Bond  v.  The  Brig  Cora,  2  Wash.  Cir.  Rep.  80. 
The  Schooner  Emulous,  1  Sumner,  207.  The  Elizabeth  &  Jane,  1  Ware's 
Rep.  35. 

*>  If  the  owner  has  voluntarily  and  fairly  entered  into  a  contract  hr  a  fixed  or 
a  reasonable  compensation,  the  service  rendered  in  a  maritime  case  of  distress 
is  still  a  salvage  service ;  but  the  contract  is  not  held  binding  upon  the  owner, 
unless  it  appears  that  no  advantage  was  taken,  and  that  the  rate  of  comjjensation 
was  reasonable.     The  Schooner  Emulous,  1  Sumner,  207. 

"^  L'Esperance,  1  Dod-  Rep.  46.  But  in  a  case  of  extraordinary  salvage 
merit,  in  bringing  in  a  derelict,  the  court  have  not  only  allowed  a  moiety  for  sal- 
vage, but  they  have  charged  the  costs  upon  the  other  moiety.  The  Frances 
Mary,  2  Hagg.  Adm.  Rep.  89.  The  Reliance,  ibid.  90.  note.  In  the  Char- 
lotta,  ibid.  361,  the  court  gave  the  original  salvors  the  salvage  of  two-fifths  of 
the  whole  value.  It  was  a  case  of  derelict,  and  of  great  merit.  In  cases  of  de- 
relict, the  rule  hmiting  the  salvage  to  a  moiety  seems  to  be  the  fixed  rule  in  the 
Enghsh  admiralty  and  in  our  own.  The  Fortuna,  4  Rob.  Adm.  Rep.  193,  and 
L'Esperance,  1  Dod.  Rep.  46.     The  Blendonhall,  ibid.  414.   421.     The  Elli- 

otta,  2  ibid.  75.    Rowe  v.  The  Brig ,  1  Mason's  Rep.  372.    The  Henry 

Ewbank,  Am.  Jurist,  No.  23.  67.  1  Sumner,  401.  S.  C.  Property  is  derelicf, 
in  the  maritime  sense  of  the  word,  when  it  is  abandoned  without  hope  of  re- 
covei7,  or  without  an  intention  of  retm-ning.      Ware's  Rep.  43. 

Vol.  III.  36 
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observations  were  made  by  the  court  in  Mason  v.  The 
Ship  Blaireau,^  and  no  instance  was  found  in  which  sal- 
vors were  allowed  beyond  a  moiety  of  the  value.  The 
court,  in  that  case,  reduced  the  allowance  made  in  the 
court  below  to  the  salvors,  from  three-fifths  of  the  net 
proceeds  of  the  ship  and  cargo,  to  two-fifths  thereof.  In 
general,  neither  the  master,  nor  a  passenger,  seaman,  or 
pilot,  is  entitled  to  compensation  in  the  way  of  salvage, 
for  the  ordinary  assistance  he  may  have  afforded  a  vessel 
in  distress,  as  it  is  no  more  than  a  duty ;  for  a  salvor  is  a 
person  who,  without  any  particular  relation  to  the  ship 
in  distress,  proffers  useful  service,  and  renders  it  without 
any  pre-existing  contract  making  the  service  a  duty.'' 
But  a  passenger,  or  an  officer  acting  as  such,  for  extraor- 
dinary exertions  beyond  the  line  of  his  duty,  has  been 
deemed  entitled  to  a  liberal  compensation  as  salvage.*^ 
So,  also,  in  a  case  of  extraordinary  peril,  it  is  admitted, 
that  great  exertions  and  personal  hazard  may  exalt  a 


'^  2  Cranch's  Rep.  268. 

^  The  Neptune,  1  Hagg.  Adm.  Rep.  23G.  Hobart  v.  Drogan,  10  Peters, 
108.  122. 

<=  Newman  v.  Walters,  3  Bos.  Sf  Pull.  612.  Bond  v.  The  Brig  Cora,  2 
Wash.  Cir.  Rep.  80.  Case  v.  Le  Tigre,  3  ibid.  .567.  The  Branston,  2  Hagg. 
Adm.  Rep.  3.  note.  The  general  rule  is,  that  a  salvage  remuneration  is  given 
only  to  the  persons  actually  occupied  in  the  salvage  servive.  The  Vine,  ibid. 
1.  But  where  the  service  has  been  performed  at  some  risk  to  the  property  of 
the  oicners,  a  portion  of  the  remuneration  has  been  allotted  to  them.  In  cases 
of  civil  salvage,  the  courts  of  admiralty  do  not  recognise  the  rule  of  proportion, 
but  award  an  equitable  remuneration.  Though  the  master  and  crew  are  in 
strict  language  the  only  salvors,  yet  the  owners  of  the  salvor  or  saving  ship  are 
also  allowed  salvage,  and  one-third  has  been  established  as  the  suitable  propor- 
tion under  ordinary  circumstances.  The  Blaireau,2  Crancli's  Rep.  240.  The 
Brig  Harmony,  1  Peters^  Adm.  Rep.  34.  note.  The  Cora,  2  ibid.  361.  2 
Wash.  Cir.  Rep.  80.  The  Ship  Henry  Ewbank,  1  Sumner,  400.  The  Sa- 
lacia,  2  Hagg.  Adm.  Rep.  262.  Undeiwriters  may  be  entitled  as  owners  to 
salvage,  after  an  accepted  abandonment.  The  Ship  Henry  Ewbank,  supra. 
The  act  of  New-York  of  Feb.  lOth,  1819,  ch.  18.  sec.  19,  (and  which  act  was 
not  repealed  by  the  New-York  Revised  Statutes  of  1830,)  authorizes  the  board 
of  wardens  of  the  port  of  New-York  to  allow  to  branch  and  deputy  pilots  a 
reasonable  reward  for  extra  services  for  the  preservation  of  vessels  in  distress. 
Vide  supra,  p.  176.  note. 
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pilotage  service  into  something  of  a  salvage  service.* 
And  if  the  ship  has  been  abandoned,  so  as  to  discharge 
a  seaman  from  his  contract,  yet  if  he  subsequently  con- 
tributes to  the  preservation  of  the  vessel,  he  will 
be  entitled  to  salvage.''  As  the  *duty  of  the  sea-  *247 
men  ceases  by  capture,  any  exertion  subsequently 
and  successfully  made  to  recover  and  rescue  the  captured 
ship,  will  entitle  them  to  recompense.*"  The  case  will 
then  be  withdrawn  from  the  operation  of  the  general,  if 
not  universal  principle,  that  so  long  as  the  person,  be  he 
a  seaman,  pilot,  or  other  person,  is  acting  within  the  line 
of  his  duty  in  the  given  case,  he  has  no  valid  claim  for  a 
salvage  remuneration. 

The  subject  of  salvage  was  largely  discussed  in  our 
courts  in  a  case  of  recapture.''  The  District  Court  of 
New-York  allowed  as  salvage  one-half  of  the  value  of 
the  ship.  The  Circuit  Court  reversed  the  decree,  and 
denied  all  salvage.  The  Supreme  Court  of  the  United 
States  corrected  both  decrees,  and  allowed  one-sixth  part 
of  the  net  value,  after  deducting  the  charges.  The  court, 
in  that  case,  admitted  the  rule  to  be,  that  a  neutral  vessel, 
captured  by  a  belligerent,  was  entitled  to  be  discharged 
without  paying  salvage,  on  the  ground  that  no  beneficial 
service  was  thereby  rendered,  as  the  neutral,  acting 
properly,  would,  of  course,  be  discharged  by  the  courts 
of  the  sovereign  of  the  captor;  and  they  admitted,  like- 


^  Sir  William  Scott,  in  the  Joseph  Harvey,  1  Rob.  Adm.  Rep.  257.  Phil, 
edit. 

^  Mason  ».  Ship  Blaireau,  2  CrancKs  Rep.  240.  Hohart  v.  Drogan,  10 
Peters^  U.  S.  Rep.  lOS.  In  this  last  case  it  was  decided  that  seamen  and  pilots 
maj,  in  extraordinary  cases  beyond  the  appropriate  line  of  duty,  perform  salvage 
service,  and  be  entitled  to  compensation  as  salvors.  But  pilots  or  engineers  of 
steamboats  do  not  come  within  the  exception,  though  the  rules  of  the  marine  law 
relative  to  disasters  at  sea,  apply  generally  to  navigation  by  steamboats.  Mesner 
V.  Suftblk  Bank,  U.  S.  D.  C.  Mass.  1838. 

=  The  Two  Friends,  1  Rob.  Adm.  Rep.  -271.     The  Beaver,  3  ibid.  292. 

^  Talbot  V.  Seaman,  1  Crunch's  Rep.  I. 
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wise,  the  exception  to  the  rule,  when  belhgerent  captors 
and  courts  were  notorious  for  their  unprincipled  rapacity. 
This  rule,  and  the  exception,  have  been  frequently  de- 
clared in  the  English  admiralty.*  The  rule  of  British 
jurisprudence  in  respect  to  recaptured  property,  and  sal- 
vage thereon,  is  to  give  the  benefit  of  the  rule  appUcable 
to  recaptured  property  of  British  subjects  to  allies,  until 
it  appears  that  they  act  upon  a  less  liberal  principle, 
and  then  the  allies  are  treated  according  to  their  own 

measure  of  jiistice.*^     The  same  rule  has   been 
*248      *adopted    by   statute   in    this    country,*^   and  is 

founded  on  the  immovable    basis   of  reciprocal 
justice. 

Though  the  contract  of  seamen  be  not  dissolved  by 
shipwreck,  and  it  be  their  duty  to  remain  and  labour  to 
preserve  the  wreck  and  fragments  of  the  ship  and  cargo, 
yet  they  may  be  entitled  to  recompense,  by  way  of  sal- 
vage, for  their  peculiar  services.  The  wages  recovered 
in  the  case  of  shipwreck,  are  in  the  nature  of  salvage,  and 
form  a  lien  on  the  property  saved.  The  character  of 
seamen  creates  no  incapacity  to  assume  that  of  salvors  ; 
and  were  it  otherwise,  it  would  be  mischievous  to  the  in- 
terests of  commerce,  inconsistent  with  natural  equity,  and 
would  be  tempting  the  unfortunate  mariner  to  obtain  by 
plunder  and  embezzlement  in  a  common  calamity,  what 
he  ought  to  possess  upon  principles  of  justice.  The  al- 
lowance of  salvage  in  such  cases  is  and  ought  to  be 
liberal ;  not  less,  in  any  case,  than  the  wages  would  have 
amounted  to  ;  and  even  an  additional  recompense  should 
be  made  in  cases  of  extraordinary  danger  and  distin- 
guished gallantry,  where  the  service  was  much  enhanced, 


a  The  War  Onskan,  2  Rob.  Adm.  Rep.  299.     The  Carlotta,  5  ibid.  54. 

>>  The  Santa  Cruz,  1  Rob.  Adm.  Rep.  42. 

<=  Act  of  Congress,  March  3d,  1800,  ch.  14.  sec.  3. 
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by  the  preservation  of  life,  and  the  great  value  of  the 
property  at  stake. '^ 

(10.)    Of  the  dissolution  of  the  contract  of  affreightment. 

The  contract  of  aifreightment  may  be  dissolved  with- 
out execution,  not  only  by  the  act  of  the  parties,  but  in 
many  cases  by  the  act  of  the  law. 

If  the  voyage  becomes  unlawful,  or  impossible  to  be 
performed,  or  it" it  be  broken  up,  either  before  or  after  it 
has  actually  commenced,  by  war  or  interdiction  of  com- 
merce with  the  place  of  destination,  the  contract 
is  dissolved.**  There  is  *no  difference  in  principle  *249 
between   a   complete   interdiction   of   commerce  #. 

which  prevents  the  entry  of  the  vessel,  or  a  partial  one  in 
relation  to  the  merchandise  on  board,  which  prevents  it 
being  landed.  The  contract  of  affreightment  in  respect 
to  the  goods  is  dissolved,  for  the  shipper  cannot  demand 
the  delivery  of  the  goods  if  the  landing  of  them  would 
expose  the  vessel  to  seizure.*^  And  if  the  voyage  be 
broken  up  by  capture  on  the  passage,  so  as  to  cause  a 
complete  defeasance  of  the  undertaking,  the  contract  is 
dissolved,  notwithstanding  a  subsequent  recapture.*^  So, 
if  there  be  a  blockade  of  the  port  of  destination,  by  means 
of  which  a  delivery  of  the  cargo  becomes  impossible,  and 


^  The  Two  Catherines,  2  Masoji's  Rep.  319.  The  Court  of  Admiralty  has 
no  power  of  remunerating  the  mere  preservation  of  Hfe  ;  but  if  it  be  connected 
wath  the  preservation  of  property,  it  forms  a  high  ingredient  of  merit  in  the  al- 
lowance of  salvage.     1  Hagg.  Adm.  Rep.  83. 

b  Liddard  v.  Lopes,  10  East's  Rep.  526. 

<=  Patron  v.  .Silva,  1  Miller's  Louis.  Rep.  277. 

'^  The  Hiram,  3  Rob.  Adm.  Rep.  189.  Capture  does  not  oi  \tse\^  ipso  facto 
dissolve  the  contract  of  aifreightment.  It  suspends  it  during  the  prize  pro- 
ceedings, and  it  reattaches  upon  a  I'ccapture,  which  confers  a  title  to  salvage 
only,  and  restores  and  does  not  extinguish  the  rights  of  neuti-als.  This  is  the 
general  rule,  and  it  is  well  sustained  by  Mr.  .Justice  Story,  in  the  case  of  the 
Ship  Hooper,  in  the  U.  S.  C.  C.  Mass.  ]May  Term,  1839,  on  the  ordinarj' prin- 
ciples of  commercial  law,  in  opposition  to  some  of  the  admiralty  decisions  of 
Lord  .Stowell,  which  proceed  upon  rather  peculiar  and  enlarged  discretion  in  the 
administration  of  international  law  and  policy  in  prize  cases. 
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the  vessel  returns  to  the  port  of  departure,  the  voyage  is 
defeated  and  the  contract  dissolved.^ 

But  a  temporary  impediment  of  the  voyage  does  not 
work  a  dissolution  of  the  charter-party,  and  an  embargo 
has  been  held  to  be  such  a  temporary  restraint,  even 
though  it  be  indefinite  as  to  time.*^  The  same  construc- 
tion is  given  to  the  legal  operation  of  a  hostile  blockade, 
or  investment  of  the  port  of  departure,  upon  the  contract. 
It  merely  suspends  the  performance  of  it,  and  the  voyage 
must  be  broken  up,  or  the  completion  of  it  become  un- 
lawful, before  the  contract  will  be  dissolved.'^  If  the 
cargo  be  not  of  a  perishable  nature,  and  can  endure  the 
delay,  then  the  general  principle  applies,  that  nothing 
but  occurrences  which  prevent  absolutely  the  execution 
of  the  contract  will  discharge  it.  The  parties  must 
wait  until  those  which  merely  retard  its  execution  are 

removed.  The  commercial  code  of  France*^ 
*250      declares,  that,  if  before  the  *vessel  sails  on  her 

voyage,  an  interdiction  of  commerce  with  the 
country  to  which  she  is  bound  takes  place,  the  charter- 
party  is  dissolved,  thought  it  would  be  otherwise  if  a 
superior  force  hinders,  for  a  time,  the  departure  of  the 
ship,  or  if  she  were  detained  by  superior  force  during 
the  voyage. 

In  parting  with  the  subject  of  this,  and  of  the  two 
preceding  lectures,  I  readily  acknowledge  the  free  use 
that  has  been  made  of  Lord  Tenterden's  excellent  treatise 
on  maritime  law.  It  has  been  the  basis  of  the  compila- 
tion, and  it  was  impossible  to  have  found  any  other  model 
so  perfect,  or  to  have  made  any  material  improvement 
upon  it.     It  is  equally  distinguished  for  practical  good 


0-  Scott  V.  Libby,  2  Jolms.  Rep.  336.     The  Tuleta,  G  Rob.  Adm.  Rep.  177. 
*•  Hadley  v.  Clarke,  8  7'erm  Rep.  259.     M'Bride  v.  Marine  Ins.  Company, 
5  Johns.  Rep.  308.     Baylies  v.  Fettyplace,  7  Mass.  Rep.  325. 
"^  Palmer  v.  Lorillard,  16  Johns.  Rep.  348. 
^   Code  de  Commerce,  art.  276,  277. 
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sense,  and  for  extensive  and  accurate  learning,  remark- 
ably compressed,  and  appropriately  applied.  Another 
work  from  which  I  have  derived  much  assistance,  is 
Mr.  Holt's  view  of  the  English  navigation  laws,  and  of 
maritime  contracts.  He  has  followed  in  the  track  of 
Lord  Tenterden,  and  with  great  credit  to  himself.  His 
work  is  wholly  free  from  the  encumbrance  of  foreign 
learning  on  the  same  subject.  This  omission  gives  the 
appearance  of  a  dry  practical  character  to  the  work,  but 
the  reading  of  it  becomes  quite  interesting  by  reason  of 
the  clearness  of  its  analysis,  the  precision  of  its  principles, 
the  perspicuity  of  the  st3de,  and  the  manly  good  sense  of 
the  author.  The  introductory  part  is  particularly  excel- 
lent, for  it  contains  a  very  condensed,  yet  comprehensive, 
and  perfectly  accurate  view  of  all  the  principles  in  the 
work,  entirely  disembarrassed  from  adjudged  cases. 

No  one  can  observe,  at  first,  without  surprise,  how 
extensively  and  closely  subsequent  writers  follow  in  the 
footsteps  of  those  who  preceded  them ;  but  when  we 
come  to  study  the  same  topics,  handled  so  often  by 
master  spirits,  we  perceive  that  this  must  necessarily 
be  the  case,  in  ethics  and  in  law,  where  discoveries 
are  not  to  be  made,  as  in  the  physical  sciences.  The 
entire  region  of  ethical  and  municipal  jurisprudence  has 
been  amply  explored,  and  with  more  than  a- 
*Denham  or  a  Parry's  success."  Panoetius  was  *251 
the  orio-inal  author  of  the  substance  of  Cicero's 

O 

Offices,  as  Cicero  himself  acknowledges ;   and  that  con- 
summate work,  in  its  turn,  became  the  foundation  of  all 


a  In  the  immense  collection  which  was  published  at  Amsterdam  in  1669,  of 
the  various  works  of  Straccha,  Sanlema,  and  others,  on  nautical  and  maritime 
subjects,  we  have  laborious  essays,  replete  with  obsolete  learning,  on  difl'erent 
branches  of  commercial  law,  of  no  less  than  twenty  Italian  civilians,  whose  works 
are  now  totally  forgotten,  and  even  their  very  names  have  become  obscured  by  the 
oblivion  of  time.  Subsequent  civiHans  may  have  erected  stately  tomes  from  the 
matter  which  their  ruins  have  furnished. 
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that  Grotius,  Puffendorf,  Cumberland,  and  a  thousand 
other  writers,  have  laid  down  as  the  deductions  of  right 
reason,  concerning  the  moral  duties  of  mankind.  No 
person  would  think  of  compiling  a  code  of  ethics  without 
at  least  visiting  the  shades  of  Tusculum,  and  still  less 
would  he  think  of  erecting  a  temple  of  jurisprudence, 
without  adorning  it  with  materials  drawn  from  the 
splendid  monuments  of  Justinian,  or  the  castellated 
remains  of  feudal  grandeur.  The  literature  of  the  pre- 
sent day,  "rich  with  the  spoils  of  time,"  instructs  by  the 
aid  of  the  accumulated  wisdom  of  ages. 


LECTURE  XL  VIII. 


OF    THE    LAW    OF    MARINE    INSURANCE. 


Marine  insurance  is  a  contract  whereby  one  party, 
for  a  stipulated  premium,  undertakes  to  indemnify  the 
other  against  certain  perils,  or  searisks,  to  which  his  ship, 
freight,  and  cargo,  or  some  of  them,  may  be  exposed, 
during  a  certain  voyage,  or  a  fixed  period  of  time. 

In  the  consideration  of  a  title  in  the  law  of  such 
extensive  concern,  and  upon  which  so  many  learned 
volumes  have  been  exhausted,  it  has  been  found  difficult 
to  bring  the  subject  within  manageable  hmits,  and  suitably 
restricted  for  the  object  of  these  lectures.  It  has  been  my 
endeavour  to  state  the  leading  principles  of  the  contract, 
and  to  dwell  upon  such  parts  only  as  are  best  adapted  for 
elementary  instruction. 

The  subject  will  be  considered  under  the  following 
arrangement :  (I.)  Of  the  formation  and  subject  matter  of 
the  contract.  (II.)  Of  the  voyage  in  relation  to  the  policy. 
(III.)  Of  the  rights  and  duties  of  the  insured  in  case  of 
loss.  *. 

I.   Of  the  formation  and  subject  matter  of  the  contract. 

(1.)   Of  the  parties. 

All  persons,  whether  aliens  or  natives,  may  be  insured, 
with  the  exception  of  alien  enemies,  for  it  is  a  contract 

Vol.  IU.  37 
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authorized  by  the  general  law  and  usage  of 
*254     nations."^     It  was  *for  a  long  time  an  unsettled 

question  in  the  Enghsh  law,  whether  the  insurance 
of  enemy's  property  was  lawful.  In  the  year  1741,  a  bill 
was  brought  into  Parliament  to  prohibit  insurances  on  the 
property  of  the  subjects  of  France,  then  at  war  with  Great 
Britain ;  and  the  propriety  of  such  a  restriction  was  much 
discussed,  and  the  bill  was  dropped.  But  in  1748,  such 
a  bill  passed  into  a  law.**  It  prohibited,  under  a  penalty, 
the  assurance  on  ships  or  merchandises  belonging  to 
France  ;  and  the  contracts  for  such  policies  were  declared 
void.  The  statute  of  33  Geo.  III.  c.  27,  was  to  the  same 
effect,  though  much  more  severe  in  its  penalties.  Those 
statutes  were  temporary,  and  applied  only  to  the  then 
existing  war ;  and  they  left  the  question  still  undecided 
as  to  the  legality  of  such  insurances  independent  of 
statute. 

Lord  Hardwicke,  in  the  year  1749,  declared,*^  that 
there  had  been  no  determination  that  such  insurances 
were  unlawful,  and  that  it  might  be  going  too  far  to  say, 
that  all  trading  with  enemies  was  unlawful,  and  that  there 
had  been  several  insurances  of  that  sort  during  the  war 
of  1741.  But  in  Brandon  v.  Neshit,^  the  Court  of  K.  B. 
gave  a  fatal  wound  to  the  opinion,  that  the  insurance  of 
enemy's  property  was  lawful,  though  that  opinion  had 
received  considerable  currency  under  the  sanction  of  the 
great  name  and  influence  of  Lord  Mansfield.  It  was 
certainly  without  anyjust  foundation,  either  in  the  English 
law,  or  in  the  established  policy  and  principles  of  the  law 
of  nations.  That  case  was  a  suit  on  a  policy  of  insurance, 
brought  in  the  name  of  an  Enghsh  agent,  for  his  principal, 


^  Pothier  terms  it  a  contract  du  Droit  des  Gens. 

b  Stilt.  21  Geo.  II.  ch.  4. 

«^  Henkle  v.  The  Royal  Exchange  Assurance  Company,  1  Vesey^s  Rep.  317. 

d  6  Term  Rep.  23. 
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who  was  an  alien  enemy ;  and  it  was  adjudged,  that  no 
action  could  be  maintained  either  by,  or  in  favour  of  an 
alien  enemy.  The  case  of  Bristow  v.  Towers^ 
*was  still  more  directly  on  the  point,  and  the  *255 
legality  and  expediency  of  insurances  of  enemy's 
property  were  discussed  very  much  at  large,  and  with 
great  ability  and  learning.  The  decision  of  the  court  was 
put  upon  the  strict  ground,  that  the  insurance  of  enemy's 
property  was  illegal,  and  no  action  could  be  sustained  on 
such  a  policy.  A  distinction  was  afterwards  taken  in 
Bell  V.  Gilson,^  where  it  was  held,  that  the  insurance  of 
goods  purchased  in  an  enemy's  country  during  war,  by  a 
British  agent,  and  shipped  for  British  subjects,  was  a 
lawful  insurance.  But  every  distinction  of  that  kind  was 
subsequently  abandoned  ;*=  and  in  the  case  of  insurances 
on  French  property  previous  to  war,  they  were  held  not 
to  cover  a  loss  by  British  capture  after  the  war  was  re- 
newed, even  though  the  action  was  not  brought  until 
after  the  restoration  of  peace.  It  was  declared,  that  an 
insurance  of  enemy's  property,  as  well  as  all  commercial 
intercourse  with  the  enemy,  was,  at  common  law,  unlaw- 
ful, and  that  an  insurance,  though  effected  before  the  war, 
made  no  difference,  as  a  foreigner  might  otherwise  insure 
previous  to  the  war,  against  all  the  evils  incident  to  the 
war.  Insurances  of  enemy's  property  had  been  indulged, 
but  never  were  legal.  The  judicial  language  at  last  was,*^ 
that  such  insurances  were  not  only  illegal  and  void,  but 
repugnant  to  every  principle  of  public  policy.  The  former 
opinion  in  favour  of  the  expediency  of  such  insurances,  had 


a  6  Term  Rep.  3-5. 
•    b  1  Bos.  Sr  Pull.  345. 

<=  Furtado  v.  Rodgers,  3  Bos.  iSf  Pull.  191.     Ganiba  v.  Le  Mesurier,  4  East's 
Rep.  407-     Brandon  v.  Curling,  ibid.  410. 

•*  Lord  Ellenborough,  Kellner  v.  Le  Mesurier,  4  East's  Rep.  396.     Lord 
Erskiae,  Ex  parte  Lee,  13  Vesey's  Rep.  64.  ,  ^,, 
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never  yet  produced  one  single  judicial  determination  in 
favour  of  their  legality. 

All  the  continental  ordinances  and  jurists  concur  in 
the  illegality  of  such  insurances.*  Bynkershoeck, 
*256  in  a  chapter  *devoted  to  the  consideration  of  this 
question,  concludes  that  the  reason  of  war  abso- 
lutely requires  the  prohibition  of  insurance  of  enemy's 
property ;  because,  by  assuming  such  risks,  we  promote 
the  maritime  commerce  of  the  enemy.  Valin  considered 
that  insuring  enemy's  property,  and  trading  with  the 
enemy,  was  substantially  the  same  thing ;  and  he  truly 
observed,  that  when  the  English,  in  the  war  of  1756, 
insured  French  ships  and  cargoes,  which  were  captured 
and  condemned  as  prize  of  war,  and  paid  for  by  English 
underwriters,  the  nation  only  took  with  one  hand  what 
it  restored  with  the  other.^ 

The  doctrine  of  the  European  law,  on  this  subject,  was 
extensively  discussed  and  explicitly  recognised  in  New- 
York,  in  the  case  of  Griswold  v.  Waddington  f  and  as 
that  doctrine  is  founded  on  the  same  principle  of  general 
policy  which  interdicts  all  commerce  and  trading  with 
the  enemy,  in  time  of  war,  it  may  be  considered  as  the 
established  law  of  this  country. 

With  respect  to  persons  who  may  be  insurers,  the  rule 
of  the  common  law  prevails  with  us,  and  any  individuals, 
or  companies,  or  partnerships,  may  lawfully  become 
insurers ;  and  we  have  no  incorporated  companies,  like 
those  of  the  Royal  Exchange  Assurance,  and  the  London 


*  The  ordinances  of  Barcelona,  as  early  as  1484,  declared  such  insurances 
void.  Consulat  de  la  Mer,  par  Boucher,  torn.  ii.  717.  See,  also,  Le  Guidon, 
ch.  2.  sec.  5,  in  Cleirac,  Us  et  Coutumes  de  la  Mer,  197.  edit.  1671.  Ord.  of 
Stockholm,  of  1756.  2  Magens,  257.  Oi-d.  of  the  States  General  of  the 
Netherlands,  in  1622,  1657,  1665,  and  1689,  cited  in  Bijnk.  Q.  J.  Pub.  lib.  1. 
ch.  21.     Emerigon,  des  Ass.  torn.  i.  128. 

*>  Valines  Com.  torn.  ii.  32.  See  vol.  i.  lee.  4,  how  far  a  foreign  domicile  com- 
municates to  a  citizen  the  disabilities  of  an  alien  enemy. 

<=  16  Johns.  Rep.  438. 
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Assurance  companies,  with  the  monopoly  or  exclusive 
•right  of  making  insurance  as  a  company  or  partnership 
on  a  joint  capital.  Each  part  owner  may  insure  for 
himself,  and  may  act  his  pleasure  as  to  the  insurance  of 
his  individual  proportion  of  interest.  During  the  colonial 
government  of  this  country,  as  well  as  for  the  first  fifteen 
or  twenty  years  after  the  peace  of  17S3,  the  business 
of  insurance  was  almost  entirely  carried  on  by 
*private  individuals,  each  taking  singly  for  him-  *257 
self,  and  not  i)i  solido,  a  risk  to  the  amount  of  his 
subscription.*  But  incorporated  companies  began  to  mul- 
tiply and  supplant  private  underwriters,  and  the  business 
of  insurance  in  the  United  States  is  now  carried  on  almost 
exclusively  by  incorporated  companies.  Individuals,  and 
unincorporated  partnership  companies,  are  still  at  liberty 
to  carry  on  the  business  of  insurance  to  any  extent  they 
please,  and  the  success  of  any  such  competition  with  the 
incorporated  companies  would  depend  upon  the  ability  to 
command  confidence,  and  the  judgment  and  skill  with 
which  the  business  was  conducted.'' 


*  As  early  as  1725,  Francis  Rawle,  of  Philadelphia,  proposed  the  establish- 
ment, under  legislative  sanction,  of  a  marine  insurance  office.  This  he  did  in  a 
small  volume,  printed  by  Dr.  Franklin,  and  the  first  book  he  ever  printed.  See 
App.  to  Mr.  Wharton's  Memoir  of  the  late  William  Rawle,  Esq. 

*>  Marine  insurance  was  formerly  a  lawful  business  in  New-York,  equally  open 
to  all  the  world  ;  but  in  1829,  the  legislature,  by  statute,  (Laws  of  New -York, 
sess.  52.  ch.  336,)  prohibited  marine  insurance,  or  lending  on  respondentia  or 
bottomry,  effected  within  the  state,  to  all  persons  and  companies  residing  in  any 
foreign  country,  acting  by  any  agent  here.  Persons  and  associations  in  other 
states  eft'ecting  such  insurances  in  New-York,  were  taxed  ten  per  cent,  on  their 
premiums.  The  same  check  and  prohibition  applies  to  insurances  in  New-York 
against  fire.  N.  Y.  Revised  Statutes,  vol.  i.  714.  The  statute  law  of  Penn- 
sylvania also  prohibits  all  kinds  of  insurance  by  foreign  corporations  or 
companies  within  the  state.  Pui-don's  Dig.  545.  The  law  in  Massachusetts 
is  more  liberal,  and  it  allows  incorporated  insurance  companies  in  other  states  and 
in  foreign  countries  to  insure  by  their  agents,  upon  compliance  with  certain  con- 
ditions intended  to  guard  against  abuse.  Act  of  1816,  and  Revised  Statutes  of 
1835.  Every  incorporated  insurance  company  in  Massachusetts  may  insure 
vessels,  freight,  money,  goods,  and  effects,  and  against  captivity  of  persons,  and 
on  the  life  of  any  person  at  sea,  and  on  money  lent  upon  bottomry  and  i-espondentia, 
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(2.)  Of  the  terms  and  subject  ofthejwUcy. 
If  the  ship  be  specified  in  the  pohcy,  it  becomes  part 
of  the  contract,  and  no  other  ship  can  be  substituted 
without  necessity  ;  but  the  cargo  may  be  shifted  from 
one  ship  to  another,  if  it  be  done  from  necessity,  and  the 
insurer  of  it  will  still  be  liable.*  An  insurance  on  the 
body  of  a  ship  sweeps  in,  by  the  comprehensiveness  of 
the  expression,  whatever  is  appurtenant  to  the  ship. 
This  is  the  doctrine  taught  in  all  the  continental  writers 
on  insurance,  as  well  as  in  the  English  law.''  An  insu- 
rance on  a  ship  means  prima  facie  the  legal  interest  in  the 
vessel,  and  not  the  mere  equitable  interest,  and  if  the 

policy  be  intended  to  cover  the  equitable  interest 
*25S     only,  that  *interest  ought  to  be  disclosed  to  the 

insurer.*^  An  insurance  will  be  valid  without 
naming  the  ship,  as  upon  goods  on  board  any  ship  or  ships  ; 
and  it  becomes  sometimes  a  nice  question  as  to  the  ap- 
plication of  the  loss,  when  there  are  two  or  niore  policies 
of  that  loose  description  on  different  parcels  of  goods.** 
So,  it  will  be  valid  if  made  on  account  of  A.,  or  of  whom  it 
may  concern.^  In  England,  the  statute  of  25  Geo.  III.  c. 
44,  prohibits  insurances  in  blank,  as  to  the  name  of  the 
insured  ;  and  the  name  of  the  party  in  interest,  or  some 
agent  in  his  behalf,  must  be  inserted,  and  the  policy  can- 
not be  applied  to  any  property  which  does  not  belong  to 


and  against  fire  :  on  dwelling  houses  and  other  buildings,  and  on  merchandise  or 
other  property  within  the  United  States.  Statutes,  1817,  1819.  Revised 
Statutes,  1835,  part  1.  tit.  13.  ch.  37.  sec.  2. 

*  The  owner  may  change  the  master  of  the  vessel  insured  in  his  discretion, 
without  prejudice  to  the  insurance,  provided  it  be  done  in  good  faith,  and  a  sub- 
stitute of  competent  skill  be  provided.  Piatt,  J.,  Walden  v.  Firemen's  Ins. 
Company,  12  Johnson,  138. 

•>  Emerigon,  tom.  i.  423.  Boulay  Paty,  torn.  iii.  379.  Plantamour  v. 
Staples,  1  Term  Rep.  611.  note. 

<=  Ohl  V.  Eagle  Ins.  Company,  4  Masori's  Rej).  390. 

^  Emerigon,  tom.  i.  173.  Kewley  v.  Ryan,  2  H.  Blacks.  343.  Henchman 
V.  Offley,  ibid.  345.  note. 

e  Boulay  Paty,  tom.  iii.  523.  531,  tom.  iv.  28. 
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the  party  named,  or  in  which  he  is  not  interested  ;  but 
the  suit  on  the  pohcy  may  be  brought  in  the  name  of  the 
principal  or  agent.^  The  interest  of  the  real  owner  may 
be  averred  and  shown  ;  but  if  one  partner  insures  in  his 
own  name  only,  the  policy  will  cover  his  undivided  in- 
terest in  the  partnership,  and  no  more.**  If  the  policy  has 
the  words,  and  whomsoever  it  may  concern,  then  it  will  cover 
the  whole  partnership  interest  f  and  Valin  and  Boulay 
Paty  think  it  covers  the  whole  if  the  policy  be  generally 
on  his  goods.**  On  such  a  policy  an  action  may  be  main- 
tained by  any  one  of  the  owners  whose  interest  was  in- 
tended to  be  insured  by  it.  It  will  cover  a  person  who 
has  but  a  special  interest,  as  by  hen  or  otherwise.^  Those 
general  words,  whom  it  may  concern,  will  only  apply  to 
the  person  having  an  interest  in  the  subject  insured,  and 
who  was  in  the  contemplation  of  the  contract.*^  But  a 
polic}^  may  be  applied  to  cover  the  interest  intended  to 
be  insured,  though  the  owner  of  it  was  not  known  to  the 
parties,  provided  the  terms  of  the  policy  will  permit  it.^ 

The  form  of  the  policy  in  England  and  the  United 
States,  contains  the  words  lost  or  not  lost ;  and  if  the  sub- 
ject insured  be  lost,  or  has  arrived  in  safety  when  the 
contract  is  made,  it  is  still  valid,  if  made  in  ignorance  of 
the  event,  and  the  insurer  must  pay  the  loss  or  not 
pay  it  as  the  *case  may  be.  This  is  laid  down  by  *259 
the  foreign  jurists  as  a  general  principle  of  insu- 


*  Cox  V.  Parry,  1  Term  Rep.  464. 

^  Valines  Com.  torn.  ii.  34.  1  Emerigon,  293,  294.  Graves  &  Bamewell 
V.  Boston  Marine  Ins.  Company,  2  CrancWs  Rep.  419.  Dumas  v.  Jones,  4 
Mass.  Rep.  647.     Turaer  v.  Burrows,  5  WendelVs  Rep.  541. 

<=  Lawrence  v.  Sebor,  2  Ccines'  Rep.  203. 

^   Valin,  torn.  ii.  34.     Boulay  Paty,  torn.  iii.  386. 

«  The  Pacific  Ins.  Company  v.  Catlett,  1  Wendell's  Rep.  561.  S.  C.  4 
ibid.  75. 

•"  Newson  v.  Douglass,  7  Johnson  c^  Harris'  Rep.  417.  Bauduy  v.  Union 
Ins.  Company,  2  Wash.  Cir.  Rep.  391.  De  Bolle  v.  Pennsylvania  Ins.  Com- 
pany, 4  Wharton,  68. 

s  Buck  V.  Chest.  Ins.  Company,  1  Peters'  S.  C.  Rep.  151. 
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ranee,  without  reference  to  those  words,  which  are  said 
to  be  peculiar  to  the  EngUsh  pohcies,  and  that  without 
them  the  pohcy  would  be  void  if  the  subject  was  lost 
when  the  insurance  was  made.*  There  is  no  English 
adjudication  to  that  effect,  and  the  point  may  well  be 
doubted,  inasmuch  as  all  the  continental  authorities  hold 
such  insurances  to  be  valid,  if  made  in  ignorance  of  the 
existing  loss.** 

A  policy  on  a  voyage  from  abroad  may  be  good, 
though  it  omits  to  name  the  ship,  or  master,  or  port  of 
discharge,  or  consignee,  or  to  specify  and  designate  the 
nature  or  species  of  the  cargo,  for  all  these  may  be  un- 
known to  the  insured  when  he  applies  for  the  insurance.*^ 
The  policy,  in  such  a  case,  will  be  good  to  the  amount 
insured,  if  effects  be  laden  in  any  ship,  to  any  port,  and 
to  any  consignee.  The  text  writers,  however,  require 
cargo  of  the  same  form  and  species,  and  the  policy  will 
not  cover  the  same  thing  under  a  new  modification,  if  the 
essential  character  of  the  article  has  changed  ;  as  a  policy 
on  a  cargo  of  wheat  will  not  cover  a  cargo  of  flour.^  A 
pohcy  on  cargo  or  goods  generally  will  not  cover  goods 
stowed  on  deck,  nor  live  stock,  unless  there  be  some  local 
mercantile  usage  to  give  extension  to  the  terms.^     And  a 


a  5  Btirr.  Rep.  2803,  2804.     Park  on  Insurance,  31. 

''  Rota  Genua  Decisio,  42.  n.  8.  Roccus,  de  Ass.  n.  51.  Emerigon,X.om. 
ii.  121.  Ruggles  v.  Gen.  Int.  Ins.  Company,  4  Mason's  Rep.  74.  Kohne  v. 
Ins.  Company  of  North  America,  1  Wash.  Cir.  Rep.  93.  In  Hammond  v. 
Allen,  2  Sumner,  397,  Mr.  Justice  Story  thinks  that  the  policy  would  be  bind- 
ing, though  the  ship  was  lost  at  the  time,  and  though  the  policy  had  not  the 
words  lost  or  not  lost,  if  the  parties  acted  in  mutual  ignorance  of  that  event. 

■^  Le  Gtiidon,  ch.  12.  art.  2.  Ord.  de  la  Mar.  tit.  des  Assurances,  art.  4. 
Code  de  Commerce,  art.  337.  Poulay  Paty,  Cours  de  Droit  Com.  torn.  iii. 
411,  412. 

d  Boulay  Paty,  tom.  iii.  388,  389.     See,  infra,  p.  310. 

«  'LenovLV.  United  Ins.  Company,  3  Johns.  Cas.  178.  Allegi-ev.  Maryland 
Ins.  Company,  2  Gill  Sf  Johnson,  136.  Wolcott  v.  Eagle  Ins.  Company,  4 
Pick.  429.  Smith  v.  Miss.  Mar.  and  Fire  Ins.  Company,  11  Louisiana  Rep. 
142. 


#' 
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policy  may  be  on  bills  of  exchange  if  they  truly  exist.'^ 
If  bottomry  or  respondentia  interest  be  insured  by  the 
lender,  it  has  been  required  to  be  insured  eo  7iomine,  and  i^. 

not  under  the  general  description  of  goods.^  But  this 
rule  was  originally  adopted  on  the  ground  of  mercantile 
usage  ;  and  where  the  usage  was  shown  to  be 
different,  such  an  interest  was  allowed  *to  be  co-  *260 
vered  by  a  policy  on  goods.*^  If  any  of  the  terms 
used  in  a  policy  have  by  the  known  usage  of  trade,  and 
the  practice  as  between  the  insurers  and  the  insured, 
acquired  an  appropriate  sense,  they  are  to  be  construed 
according  to  that  sense.  All  mercantile  contracts,  if  du- 
bious or  made  with  reference  to  usage,  may  be  explained 
by  parol  evidence  of  the  usage.''  But  the  rule  is  checked 
by  this  limitation,  that  the  usage  to  be  admissible  must 
be  consistent  with  the  principles  of  law,  and  not  go  to 
defeat  the  essential  provisions  of  the  contract.'^     If  part 


»  Palmer  v.  Pratt,  2  Bing.  185. 

''  Glover  V.  Black,  3  Burr.  1394.  Robertson  v.  Union  Ins.  Company,  2 
Johns.  Cas.  250.     Kenny  w.  Clarkson,  1  Johns.  Rep.  38-5. 

'^  Gregory  v.  Christie,  1  Candy's  Marshall  on  Insurance,  118. 

^  Coit  V.  Com.  Ins.  Company,  7  Johns.  Rep.  38.5.  Allegre  v.  Maryland  Ins. 
Company,  6  Harr.  Sf  Johns.  408.  Robertson  v.  Clarke,  1  Bing.  445.  Renner 
?;.  Bank  of  Columbia,  9  Wheat.  591.  Columbia  Ins.  Company  v.  Catlett, 
12  ibid.  383. 

«  Palmer  v.  Blackburne,  3  Bing.  61.  Bryant  v.  Com.  Ins.  Company,  6 
Pick.  131.  Rankin  v.  American  Ins.  Company,  1  HalVs  N.  Y.  Rep.  619. 
No  particular  usage  or  custom  can  be  admitted  to  alter  or  impair  a  clear  and 
express  written  contract  of  the  parties.  The  evidence  of  usage  can  only  be  ad- 
mitted, when  the  intention  of  the  parties  is  indeterminate,  and  the  language  of 
the  contract  may  admit  of  various  senses.  Schooner  Reeside,2  Sumner's  Rep. 
567.  Mr.  Justice  Story,  in  that  case  and  in  Donnell  v.  Columb.  Ins.  Company, 
2  Sumner,  377,  thought  that  usages  among  merchants  ought  to  be  very  spa- 
ringly adopted  as  rules  of  law,  as  they  are  often  founded  in  mere  mistake,  and 
in  a  want  of  comprehensive  views  of  the  full  bearing  of  principles.  In  Wallace 
V.  Bradshaw,  6  Dana's  Ken.  Rep.  385,  it  was  held  that  a  commission  mer- 
chant, receiving  goods  on  general  consignment  from  a  distant  owner,  and  making 
advances  therefor,  might,  for  his  own  interest  and  safety,  be  authorized,  by  the 
usage  of  the  place,  in  certain  circumstances,  at  his  discretion,  and  for  the  benefit 
of  himself  and  the  consignor,  to  ship  the  goods  to  a  more  advantageous  market, 
or  one  deemed  so,  especially  if  a  sale  at  the  place  would  not  indemnify  him  for 

Vol.  III.  38 
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of  the  policy  should  be  written  and  part  printed,  and 
there  should  arise  a  reasonable  doubt  upon  the  meaning 
of  the  contract,  the  greater  effect  is  to  be  attributed  to 
the  written  words,  for  they  are  the  immediate  language 
selected  by  the  parties,  and  the  printed  words  contain  the 
formula  adapted  to  that  and  all  other  cases  upon  similar 
subjects.* 

The  ancient  laws  of  insurance  required  the  insured  to 
bear  the  risk  himself,  of  one-tenth  of  his  interest  in  the 
voyage.  This  was  to  stimulate  him,  by  a  sense  of  his 
own  interest,  to  watch  more  vigilantly  for  the  preserva- 
tion of  the  cargo.  The  Dutch  ordinances  of  Antwerp, 
Middleburg,  and  Amsterdam,  and  the  Le  Guidon,  had 
such  provisions.'^  But  these  provisions  have  been  omit- 
ted in  all  the  modern  codes,  as  being  odious  and  useless, 
and  the  merchant  can  have  his  interest  insured  to  the 
entire  extent  of  it. 

Policies  are  generally  effected  through  the  agency  of 
brokers ;  and  the  insurance  broker  keeps  running  ac- 
counts with  both  parties,  and  becomes  the  mutual  agent 
of  both  the  underwriter  and  the  insured.  His  receipt  of 
the  premium  places  him  in  the  relation  of  debtor  to  the 
one  party,  and  creditor  to  the  other.  The  general  rule 
is,  that  the  broker  is  the  debtor  of  the  underwriter  for  the 
premiums,  and  the  underwriter  the  debtor  of  the  assured 
for  the  loss.  The  receipt  of  the  premium  in  the  policy, 
is  conclusive  evidence  of  payment,  and  binds  the  insurer, 
unless  there  be  fraud  on  the  part  of  the  insured.'^  If  the 
agent  effects  an  insurance  for  his  principal  without  his 
knowledge  or  authority,  and  the  principal   afterwards 


his  advances ;  and  that  if  such  was  the  known  custom  of  the  place  {New- 
Orleans,')  it  would  be  reasonable  to  sustain  the  authority. 

*  Lord  Ellenborough,  4  East,  136.  Coster  v.  Phoenix  Ins.  Company,  C.  C. 
Penn.  April,  1807. 

''  2  Ma  gens,  26.  68.     Le  Guidon,  ch.  2.  art.  11. 

«  Dalzell  r.  Mair,  1  Campb.  Rep.  532.     Foy  v.  Bell,  3  Taunt.  Rep.  493. 
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adopts  the  act,  the  insurer  is  bound,  and  cannot 
*object  to  the  want  of  authority.*  But  if  A.  in-  *261 
sures  the  property  of  B.  without  authority,  (and 
the  master  of  a  vessel,  merely  as  master  or  a  part  owner, 
as  such,  has  no  such  authority,)  and  without  any  adop- 
tion of  the  act  by  B.,  the  contract  is  not  binding.^  A 
merchant  who  has  effects  of  his  foreign  correspondent 
in  hand,  or  who  is  in  the  habit  of  insuring  for  him,  is 
bound  to  comply  with  an  order  to  insure,  and  the  order 
may  be  implied  in  some  cases  from  the  previous  course 
of  deahng  between  the  parties.  If  the  agent  neglects  or 
imperfectly  executes  the  order,  he  is  answerable,  as  if  he 
himself  was  the  insurer,  and  is  entitled  to  the  premium.'^ 
If  the  subject  matter  of  the  policy  be  assigned,  the 
pohcy  may  also  be  assigned,  so  as  to  give  a  right  of  action 
to  the  assignee.  But  if  there  be  no  statute  provision,  (as 
there  is  in  Pennsylvania,'')  the  assignee  must  sue  in  the 
name  of  the  assignor,  who  will  not  be  permitted  to  defeat 
or  prejudice  the  right  of  action  of  the  assignee.  The  de- 
claration, in  such  a  suit,  may  contain  the  averment  that 
the  plaintiff  sues  as  mere  trustee,  and  that  the  whole 
interest  is  in  others.'' 


»  Bridge  V.  Niagara  Ins.  Co.  of  New-York,  1  Hall's  N.  Y.  Rep.  247. 

>>  Bell  V.  Humphreys,  2  Starkie,  345.  French  v.  Backhouse,  5  Bxirr.  2727. 
Foster  ■y.  United  States  Ins.  Company,  11  Pick.  85. 

<^  BuUer,  J.,  in  Wallace  v.  Tellfair,  2  Term  Rep.  188.  note,  and  in  Smith  v- 
Lascalles,  2  Term  Rep.  188.  De  Taslett  v.  Crousillat,  2  Wash.  Cir.  Rep. 
132.  Morris  V.  Summer!,  ibid.  203.  A  commission  merchant  is  not  bound  to 
insure  for  the  benefit  of  his  principal,  goods  consigned  to  him  for  sale,  without 
some  express  or  implied  directions  to  that  eflfect;  though  he  has  such  an  interest 
in  the  goods,  that  he  may  insure  them  to  their  full  value  in  his  own  name. 
Brisban  v.  Boyd,  4  Paige,  17. 

^  1  Bimiey's  Rep.  429. 

*  2  Candy's  Marshall  on  Insurance,  800.  803.  805.  1  Phillips  on  Insu- 
rance, 11.  Carters.  Union  Ins.  Company,  1  Johns.  Ch.  Rep.  463.  Wakefield 
V.  Martin,  3  Mass.  Rep.  558.  Bell  v.  Smith,  5  Barnw.  8f  Cress.  Rep.  188. 
Ashhurst,  J.,  in  Delancey  v.  Stoddart,  1  Term  Rep.  26.  Craig  v.  The  United 
States  Ins.  Company,  1  Peters'  Cir.  Rep.  410.     A  clause  in  a  policy  that  it  shall 
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(3.)    Of  insurable  interests. 

T?ie  assured  must  have  a  lawful  interest  subsisting 
at  the  time  of  the  loss  in  the  subject  insured  to  entitle 
him  to  recover  upon  his  policy.  That  interest  may 
be  absolute  or  contingent,  legal  or  equitable.  It  may 
exist  in  him  not  only  as  absolute  owner,  but  also  in 
the  character  of  mortgagor  or  mortgagee,  borrower  or 
lender,  consignee,  factor,  or  agent,  and  may  arise  from 
profits,  freight,  or  commissions,  or  other  lawful  business. 
The  subject  will  be  better  illustrated  by  considering  it 
with  its  qualifications  under  the  following  heads,  viz : 
1.  Illicit  trade.  2.  Contrahand  of  war.  3.  Seameri's  wages. 
4.  Freight,  profits,  aiid  commissions.  5.  Open  and  valued 
policies.  6.  Wager  policies.  I  shall  treat  of  each  of  them 
in  their  order. 

1.    Of  illicit  trade. 

The  proper  subject  of  insurance,  is  lawful  property 
engaged  in  a  lawful  trade.  We  have  seen  that  the  pro- 
perty of  enemies,  and  a  trade  carried  on  with  enemies, 
do  not  come  within  this  definition.  So,  an  insurance  on 
a  vovaae  undertaken  in  violation  of  a  blockade,  or  of  an 
embargo,  or  of  the  provisions  of  a  treaty,  is  illegal, 
whether  the  policy  be  on  the  ship,  freight,  or  goods,  em- 
barked in  the  illegal  traffic.^     Any  illegahty  in  the  com- 


be void  if  assigned  without  the  consent,  in  writing:,  of  the  insurer,  is  taken  strictly, 
and  means  an  effectual  transfer  or  pledge  of  the  particular  policy.  In  Massa- 
chusetts, it  has  been  decided,  that  if  there  be  an  absolute  transfer  of  the  subject 
insured,  the  conti'act  of  insurance  is  avoided,  for  the  assured  cannot  sue,  as  he 
has  not  suffered  any  loss,  and  the  assignee  cannot  sue,  for  he  is  no  party  to  the 
contract.  But  if  the  assignment  be  in  the  nature  of  a  mortgage,  or  in  trust,  the 
insured  may  nevertheless  sue  and  recover  to  the  extent  of  his  residuary  interest. 
Carroll  v.  The  Boston  Marine  Ins.  Company,  8  Mass.  Rep.  515.  Lazarus  v. 
Commonwealth  Ins.  Company,  5  Pick.  76. 

*  The  Hurtige  Hane,  3  Rob.  Adm.  Rep.  324.  Delmada  v.  Motteux,  K.  B., 
2.5  George  HI.  Park  on  Insurance,  311.  Sir  W.  Scott,  in  the  Eenrom,  2 
Rob.  Adm.  Rep.  6.     Hughes  on  the  Law  of  Insurance,  70. 
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mencemeiit  of  an  entire  voyage,  will  render  the  whole 
illegal,  and  destroy  the  policy  intended  Tor  its  protection.* 

It  is  a  clear,  settled,  and  universal  principle,  that  an 
insurance  on  property,  intended  to  be  imported  or  ex- 
ported, contrary  to  the  law  of  the  place  where  the  policy 
is  made,  or  sought  to  be  enforced,  is  void.  No  court, 
consistently  with  its  duty,  can  lend  its  aid  to  carry  into 
execution  a  contract  which  involves  a  violation  of  the 
laws  the  court  is  bound  to  administer.'* 

*It  has  been  a  question  of  great  discussion,  *263. 
whether  a  trade  prohibited  by  one  country,  might 
be  made  the  subject  of  lawful  insurance,  to  be  protected 
and  enforced  in  the  courts  of  another  in  which  the  prohi- 
bition does  not  exist.  This  question  involves  principles 
in  politics  and  morals  of  momentous  importance,  and  yet 
the  jurists  of  England  and  France  have  differed  widely 
in  opinion  upon  it.  Valin  and  Emerigon  consider  the 
insurance  of  goods,  employed  in  a  foreign  smuggling  or 
contraband  trade,  to  be  valid,  provided  the  insurer  was 
duly  informed,  when  he  entered  into  the  contract,  of 
the  nature  of  the  trade.  The  French  Admiralty  of  Mar- 
seilles, in  1758,  sustained  and  enforced  a  contract  of 
insurance  in  favour  of  a  French  merchant  who  attempted 
to  export  silks  from  Spain,  contrary  to  the  law  of  that 
country,  and  whose  vessel  was,  in  consequence  thereof, 
seized,  and  the  cargo  confiscated.  Emerigon  justified 
the  decision  in  France,  under  the  broad  terms  of  the 


^  Wilson  V.  Mai-ryatt,  8  Term  Rep.  31.     Bird  v.  Appleton,  ibid.  562. 

^  Johnston  v.  Sutton,  Doug.  Rep.  254.  Parkin  i;.  Dick,  11  East's  Rep.  502. 
The  United  States  v.  Tlie  Paul  Sherman,  1  Peters'  Rep.  98.  1  Phillips  on  In- 
surance, 35.  1  Emerigon,  210.  ch.  8.  sec.  5.  And  see  his  opinion  in  a  note  to 
2  Valin,  130,  in  which  he  refers  to  Straccha  de  Assecur.  Glossa,  5.  n.  2,  3, 
where  we  have  the  establishment  of  the  above  doctrine,  that  the  insurance  of 
prohibited  goods  is  null  and  void,  founded  on  the  sound  principle,  that  in 
mercibiis  illicitis  non  sit  commerciiim.  The  same  principle  is  in  Rocctis  de 
Assecur.  n.  21,  and  he  copied  it  almost  verbatim,  from  Santerna  de  Assecur. 
et  Spans.  Merc,  part  4.  n.  17. 
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policy,  which  assumes  the  averslo  periadl,  and  by  the 
usage  of  the  commercial  nations,  who  permit  their  sub- 
jects to  carry  on,  a.t  their  own  risk,  a  smuggling  trade, 
contrary  to  the  revenue  laws  of  other  countries.*  Valin 
concurs  in  opinion  with  Emerigon  ;^  but  their  conclusions 
were  met  and  opposed  by  the  manly  sense,  and  stern 
moral  principles  of  Pothier,  who  denied  that  it  was  per- 
mitted to  Frenchmen  to  carry  on,  in  a  foreign  country,  a 
contraband  trade  prohibited  by  the  laws  of  the  foreign 
country.*^  They  who  engage  in  foreign  commerce  are 
bound  by  the  law  of  nature  and  nations,  to  act  in  obe- 
dience to  the  laws  of  the  country  in  which  they  transact 

business.  Every  sovereign  possesses  a  rightful 
*264     and  supreme  jurisdiction  within  his  *own  territory. 

He  has  a  right  to  regulate  the  commerce  of  his 
subjects  in  his  discretion  ;  and  so  far  as  foreigners  interfere 
with  that  commerce  within  his  dominion,  they  are  equally 
bound  with  natives  to  obey  the  laws  which  regulate  it.  If 
Frenchmen,  trading  in  Spain,  were  not  bound  by  the 
Spanish  laws,  the  subjects  of  Spain  are  bound  by  them, 
and  it  is  immoral  for  foreigners  to  seduce  Spaniards  into 
an  illicit  trade.  In  every  view,  according  to  Pothier,  the 
commerce  was  illicit,  and  contrary  to  good  faith,  and  the 
insurance  of  it  was  equally  inadmissible,  and  created  no 
valid  obligation. 

Emerigon,  who  was  enlightened-,  as  he  admits,  in  the 
whole  course  of  his  work,  by  the  luminous  mind  of 
Pothier,  as  the  latter  was  by  Valin,  bows  to  the  irresisti- 
ble energy  of  the  principles  of  Pothier,  and  concedes, 
that  the  insurance  of  a  foreign  sraugghng,  or  contraband 
trade,  is  rather  tolerated  than  justified,  and  allowed  only 


=>  1  Emerigon,  '210—215.     2  Valin,  128.  note. 
^   Com.  de  Assur.  torn.  ii.  127. 
«   Traite  des  Ass.  n.  .58. 
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because  other  nations  have  indulged  in  the  same  vicious 
practice.*^ 

*In  England,  the  law  of  insurance  is  the  same  *265 
as  it  is  in  France.  A  policy,  unlawful  by  the  law 
of  the  land  where  it  is  made,  is  void  every  where  ;  but 
an  insurance  upon  a  smuggling  voyage,  prohibited  only 
by  the  law  of  the  foreign  country  where  the  ship  has 
traded,  or  intends  to  trade,  is  good  and  valid,  on  the 
principle,  which  has  been  adopted  from  a  motive  of  policy 
or  comity,  that  one  country  does  not  take  notice  of  the 
revenue  laws  of  another,  nor  hold  itself  bound  to  repu- 
diate commercial  transactions  which  violate  them.  If  the 
underwriter,  therefore,  with  full  knowledge  that  he  was 
covering  a  foreign  smuggling  trade,  makes  the  insurance, 
it  is  held  to  be  a  fair  contract  between  the  parties,  and 
he  is  bound  by  it.*"  The  decisions  of  Lord  Mansfield  on 
this  subject,  must  be  considered  as  laying  down  an  ex- 
ceedingly lax  morality,  particularly  in  the  case  of  Fla7ic]ie 
V.  Fletcher,  where  an  insurance  upon  a  voyage  in  which 
it  was  intended  to  defraud  the  revenue  of  a  foreign  state, 
was  held  not  to  be  illegal,  though  fictitious  papers  were 
fabricated  for  the  purpose  of  facilitating  the  fraud.  Lord 
Hardwicke  had  advanced  similar  doctrine  in  Boucher  v. 
Lawson,*^  when  he  declared,  that  the  unlawfulness,  by  the 
Portuguese  laws,  for  exporting  gold  from  Portugal,  made 


"  It  is  admitted  that  such  an  insurance  is  not  binding,  if  the  underwriter  was 
not  informed  of  the  pi'ohibited  trade.  He  must  know  that  he  was  insuring  a 
contraband  or  smugghng  trade.  Roccus  de  Ass.  n.  21,  says,  that  such  an  in- 
surance is  not  binding  ignorante  assecuratore ;  and  Santerna,  de  Assecurat, 
part  4.  n.  17,  whom  Roccus  cites,  uses  the  same  words.  Roccus  copied  from 
him ;  and  yet  those  quahfying  expressions,  and  which  are  so  material  to  the 
question,  do  not  appear  in  Mr.  IngersoU's  translation  of  Roccus.  I  mention  this 
without  the  least  intended  disparagement  of  that  very  useful  translation,  the  ge- 
neral accuracy  of  which  is  undoubted. 

b  Planche  V.  Fletcher,  Doug.  Rep.  238.  Lever  v.  Fletcher,  Hil.  Vac.  1780, 
cited  Park  on  Insurance,  313.  6th  edition. 

'^  Cases  temp.  Hard.  183. 
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no  difference  in  the  action  at  London,  for  in  England  it 
was  a  lawful  trade.  The  statute  of  19  Geo.  II.  c.  37, 
was  made  even  with  a  view  to  favour  the  smuggling  of 
bulUon  from  the  Spanish  and  Portuguese  colonies.  Lord 
Kenyon,  in  the  case  of  Waymell  v.'Reed,'^  seemed  to  have 
felt  the  pressure  of  the  unsound  and  immoral  principle 
involved  in  the  doctrine  of  the  English  courts,  for  he  pur- 
posely waived  the  inquiry  whether  or  not  it  be  immoral 
for  a  native  of  one  country  to  enter  into  a  contract  with 
the  subject  of  another,  to  assist  the  latter  in  de- 
*266  frauding  the  revenue  *laws  of  his  country.  The 
English  writers  on  insurance  have  not  concurred 
entirely  in  opinion  on  the  question  ;  for  w^hile  Miller,  in 
his  essay  on  The  Elements  of  Insurance,  approves  of  the 
English  rule,  and  Mr.  Justice  Park  admits  it  without  any 
complaint,  there  are  other  writers,  equally  intelligent, 
who  most  pointedly  condemn  the  doctrine.^ 

In  this  country,  we  have  followed  the  English  rule,  as 
declared  by  Lord  Mansfield,  to  the  full  extent ;  and  the 
underwriter  is  liable  for  losses  in  consequence  of  viola- 
tions of  the  trade  laws  of  foreign  states,  provided  he  was 
apprized  of  the  intention  on  the  part  of  the  insured,  to 
violate  such  laws,  either  by  the  terms  of  the  policy,  or  the 
standing  regulations  of  the  place  to  which  the  vessel  is 
insured,  or  the  known  usages  of  the  trade.  But  it  is  well 
understood  and  settled,  that  the  underwi-iter  is  not  liable 
for  any  loss  arising  from  foreign  illicit  trade,  unless  he 
underwrote  with  full  knowledge  that  such  a  trade  was  the 
object  of  the  voyage.  An  insurance  to  a  port  does  not 
include  the  risk  of  going  into  the  port  in  violation  of  law, 
unless  the  peril  of  illicit  entry  at  the  port  be  also  within 
the  provision  or  contemplation  of  the  policy.     All  the 


a  5  Term  Rep.  599. 

•>  Miller  on  Insurance,  1!3.     Park  on  Insurance,  313.     Condifs  Marshall 
on  Insurance,  vol.  i.  60.     Chitty  on  Covimercial  Law,  vol.  i.  82.  84. 
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authorities,  foreimi  and  domestic,  recomiise  this  doctrine. 
If  the  trade  be  known  by  the  underwriter  to  be  ilhcit,  and 
he  makes  no  exception  of  the  risk  of  ilhcit  trade,  it  will 
be  presumed  he  intended  to  assume  it.  The  implication 
would  be  very  fair  and  just,  and  would  supply  the  place 
of  more  direct  proof. '^  It  is  certainly  matter  of  surprise 
and  regret,  that  in  such  countries  as  France,  England, 
and  the  United  States,  distinguished  for  a  correct  and 
enlightened  administration  of  justice,  smuggling  voyages, 
made  on  purpose  to  elude  the  laws,  and  seduce  the  sub- 
jects of  foreign  states,  should  be  countenanced, 
*and  even  encouraged,  by  the  courts  of  justice.  *267 
The  princij)le  does  no  credit  to  the  commercial 
jurisprudence  of  the  age.''  • 

'( . 

(2.)    Of  contraband  ofivar. 

The  insurance  by  a  neutral,  of  goods  usually  denomi- 
nated contraband  of  war,  is  a  valid  contract,  for  it  is  not 
deemed  unlawful  for  a  neutral  to  be  en»as'ed  in  a  contra- 
band  trade.  It  is  a  commercial  adventure  which  no 
neutral  nation  is  bound  to  prohibit,  and  which  only  ex- 
poses the  persons  engaged  in  it  to  the  j^enalty  of  confis- 
cation.    But,  on  the  other  hand,  all  articles  contraband 


*  Valin,  torn.  ii.  127.  Planche  v.  Fletcher,  Dong.  Rep.  2.51.  Roccus,  de 
Ass.  not.  21.  Gardiner  v.  Smith,  1  Johns.  Cas.  141.  Richard-^ion  v.  Maine 
Ins.  Company,  6  Mass.  Rep.  102.  Parker  v.  Jones,  13  ibid.  173.  Andrews 
V.  Essex  Fire  and  Marine  Ins.  Company,  3  Mason's  Rep.  18.  20.  Archibald  v. 
M.  Ins.  Company,  3  Pick.  Rep.  70.  It  has  been  usual  in  American  policies 
for  the  assured  to  warrant  "  free  from  damage  or  loss  in  consequence  of  seizure 
or  detention  of  the  property  for,  or  on  account  of,  any  illicit  or  prohibited  trade." 
But  notwithstanding-  the  warranty,  the  insurer  is  liable  for  loss  by  seizure  and 
confiscation  for  an  illicit  traffic  ban-atrously  carried  on  by  the  master  and  ci-ew 
at  a  foreign  port,  without  the  knowledge  or  priNity  of  the  owner.  Suckley  v. 
Delafield,  2  Cairies^  Rep.  222.  Dunham  &  Co.  v.  American  Ins.  Company,  2 
HalVs  N.  Y.  Rep.  422. 

•>  In  the  case  of  La  Jeune  Eugenie,  2  Mason's  Rep.  459,  460,  a  case  that 
pleads  the  cause  of  humanity  with  admirable  eloquence,  the  rule  supporting 
smug-gling  voyages  is  admitted,  but  pretty  plainly  condemned. 

Vol.  m.  39 
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of  war  are  subject  to  seizure  in  transitu,  by  the  belligerent 
cruisers,  and  so  far  it  is  a  case  of  imperfect  right.*  Mr. 
PhiUips,  in  his  Treatise  of  the  Law  of  Insurance,  intimates, 
that  the  trading  in  articles  contraband  of  war  is  illegal 
by  the  law  of  nations,  which  forms  part  of  the  municipal 
law  of  every  state  ;  and  that  the  property  cannot,  there- 
fore, be  the  lawful  subject  of  insurance,  even  in  a  neutral 
state.''  But  though  it  may  be  difficult  to  answer  this 
reasoning,  it  is  certain,  that  the  established  doctrine  is 
not  so  rigorous.  Vattel"^  admits,  that  it  is  not  an  act  in 
itself  unlawful  or  hostile,  for  a  neutral  to  carry  on  a  con- 
traband trade  ;  and  if  the  neutral  right  to  carry,  and  the 
belligerent  right  to  seize  and  confiscate,  clash  with,  and 
reciprocally  injure  each  other,  it  is  a  colHsion  of  rights 

which  happens  every  day  in  war,  and  flows  from 
*268     the  effect  of  an  inevitable  *necessity.     The  Chief 

Justice  of  Massachusetts,  in  Richardson  v.  Maine 
Insurance  Company,^  examined  this  subject  with  very 
accurate  discrimination,  and  he  considered,  that  illicit 
voyages  might  be  ranked  in  several  classes :  (1.)  When 
the  sovereign  of  the  country  to  which  the  ship  belonged, 
interdicted  trade  with  a  foreign  country  or  port ;  and  in 
that  case,  the  voyage,  for  the  purpose  of  trade,  would  be 
illicit,  and  all  insurances  thereon  void.  (2.)  Where  the 
trade  in  question  is  prohibited  by  the  trade  laws  of  a 
foreign  state ;  and  in  that  case,  the  voyage,  in  such  a 
trade,  may  be  the  subject  of  insurance  in  any  state  in 
which  the  trade  is  not  prohibited,  for  the  municipal  laws 
of  one  jurisdiction  have  no  force  in  another.     (3.)  When 


*  See  vol.  i.  142,  and  the  authorities  there  cited;  and  in  addition  thereto,  see, 
Seton  &  Co.  V.  Low,  1  Johns.  Cns.  1.  Barker  v.  Blakes,  9  East's  Rep.  283. 
Pond  V.  Smith,  4  Conn.  Rep.  21)7.  Juhel  v.  Rhinelander,  2  Johns.  Cas.  120, 
and  affirmed  on  error,  ibid.  487. 

^  Phillips  on  Insurance,  vol.  i.  101.  429.  2d  edit. 

<=  B.  3.  c.  7.  sec.  111. 

^  6  Mass.  Rep.  102. 
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neutrals  transport  to  belligerents  goods  contraband  of 
war.  The  law  of  nations  does  not  go  to  the  extent  of 
rendering  the  neutral  shipper  of  goods  contraband  of  war 
an  offender  against  his  own  sovereign.  While  the  neu- 
tral is  engaged  in  such  a  trade,  he  is  withdrawn  from 
the  protection  of  his  sovereign,  and  his  goods  are  liable 
to  seizure  and  condemnation  by  the  powers  at  war.  To 
this  penalty  the  neutral  must  submit,  for  the  capture  was 
lawful.  The  neutral  may  lawfully  transport  contraband 
goods,  subject  to  the  qualification  of  being  rightfully  lia- 
ble to  seizure  by  a  belligerent  power ;  but  he  is  never 
punished  by  his  own  sovereign  for  his  contraband  ship- 
ments. In  like  manner,  the  neutral  may  lawfully  carry 
enemy's  property,  and  the  belligerent  may  lawfully  in- 
terrupt him  and  seize  it.  An  insurance,  then,  by  neutrals, 
in  a  neutral  country,  is  valid,  whether  it  relates  to  an  in- 
terloping trade  in  a  foreign  port,  illicit  lege  loci,  or  to  a 
trade  in  transporting  contraband  goods,  which  is  illicit 
jure  belli.  But  to  render  the  insurance  in  either  case 
valid,  the  nature  of  the  trade,  and  of  the  goods,  should 
be  disclosed  to  him,  or  there  should  be  just  ground, 
*froni  the  circumstances  of  the  trade,  or  otherwise,  *269 
to  presume  that  he  was  duly  informed  of  the  facts.^ 

(3.)    Of  seameii' s  wages. 

The  commercial  ordinances  have  generally  prohibited 
the  insurance  of  seamen's  wages,  and  the  expediency  of 
the  prohibition  arises  from  the  consideration,  that  if  the 
title  to  wages  did  not  depend  upon  the  earning  of  freight 
by  the  performance  of  the  voyage,  seamen  would  want 


*  Parsons,  Ch.  J.,  6  Mass.  Rep.  114,  115.  In  New- York,  the  underwriter  is 
presumed  to  assume  the  risk  of  contraband  of  war,  without  a  previous  disclosure 
of  the  nature  of  the  cargo ;  and  on  the  ground  of  that  presumption  the  contraband 
cargo  need  not  be  disclosed.  Seton  v.  Low,  1  Johns.  Cas.  1.  Juhel  v.  Rhine- 
lander,  2  tiiti.  120.  487. 
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one  great  stimulus  to  exertion  in  times  of  difficulty  and 
disaster.  Though  there  be  no  statute  ordinance  on  the 
subject  in  the  English  law,  yet  it  is  every  where  assumed, 
as  a  settled  principle  in  the  marine  law  of  England,  that 
seamen's  wages  are  not  insurable.^  But  the  goods  that 
seamen  purchase  abroad  with  their  wages,  do  not  fall 
within  the  reason,  nor  do  wages  already  earned  and  due; 
and  yet  if  a  seaman,  at  an  intermediate  port,  by  a  refusal 
to  proceed,  coerces  the  master  to  have  his  wages  already 
earned  insured,  such  a  policy  has  been  held  void  in  the 
French  courts.^ 

(4.)    Of  freight.,  inojlts,  and  commissions. 

In  France  and  Spain,  freight  not  earned,  cannot  be 
insured,  and  for  the  same  reason,  that  seamen's  wages 
are  not  insurable.  Several  of  the  commercial  tribunals 
wished,  however,  to  adopt  the  practice  of  the  English, 
and  give  a  greater  extension  to  the  liberty  of  insurance. 
To  this  it  was  answered,  that  risk  was  of  the  es- 
*270  sence  of  the  contract,  and  that  there  *could  be  no 
real  loss  of  that  which  is  a  nonentity,  and  had  no 
certain  existence,  as  future  contingent  freight  and  profits.*^ 
By  leaving  the  freight  to  be  earned  uncovered,  the  mas- 
ter has  stronger  inducements  to  be  vigilaAt  in  the  preser- 
vation of  the  ship  and  cargo.  This  is  the  reason  assigned 
by  Cleirac ;  but  Emerigon  says,  the  true  ground  of  the 
prohibition  is,  the  uncertainty  of  the  existence  of  any 
future   freight.'^     In   England,    and   the   United    States, 


*  1  Magens  on  Insurance,  18.  Lord  Mansfield,  in  3  Burr.  Rep.  1912. 
Webster  v.  De  Tastet,  7  Term  Hep.  157.  Lord  Stowell,  in  1  Hagg.  Adm. 
Rep.  239. 

•>  Emerigon,  torn.  i.  236. 

c-  Boulay  Paty,  torn.  iii.  482,  483. 

<J  Ord.  de  la  Mar.  Du  Fret.  art.  15.  Code  de  Commerce,  art.  347.  Cleirac, 
siir  Ic  Guidon,  ch.  15.  art.  1.  1  Emerigon,  224.  ■  Ord.  of  Bilboa,  ch.  22. 
But  freight  already  earned  and  due  may  be  insured,  for  it  has  then  ceased  to  be 
uncertain.     Pardessics,  Cours  de  Droit  Com.  torn.  iii.  n.  764,  765. 
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future,  or  expected  and  contingent,  and  even  dead  freight 
is  held  to  be  an  insurable  interest.  It  is  sufficient  that 
the  insured  has  an  interest  in  the  subject  matter  from 
which  the  freight  is  to  arise.  It  is  necessary,  however, 
that  the  ship  should  have  actually  begun  to  earn  freight, 
in  order  to  entitle  the  insurer  to  recover,  ibr,  until  then, 
the  risk  on  the  freight  does  not  commence.  An  inchoate 
right  to  freight  is  an  insurable  interest.  The  risk  gene- 
rally begins  from  the  time  the  goods,  or  part  of  them,  are 
put  on  board ;  and  if  the  ship  has  been  let  to  freight 
under  a  charter-party  of  affreightment,  the  right  to  freight 
commences,  and  is  at  risk,  so  soon  as  the  ship  breaks 
ground ;  and  if  the  charterer  omits  to  put  on  board  the 
expected  cargo,  and  the  ship  performs  the  voyage  in 
ballast,  the  right  to  freight  is  perfect.  But  when  the 
freight  arises  from  the  transportation  of  the  goods',  it 
commences  when  the  goods  are  put  on  board,  and  the 
policy  attaches  to  the  extent  of  the  goods  on  board,  or 
ready  to  be  shipped.'' 

*Profits  are,  equally  with  freight,  a  proper  sub-     *271 
ject  of  insurance.     The  right  to  insm'e  expected  or 
contingent  profits,  is  settled  in  England,  and  has  received 


*  Tonge  V.  Watts,  Sir.  Rep.  1251.  Thompson  v.  Taylor,  6  Term  Rep. 
478.  Forbes  v.  Aspinall,  13  East's  Rep.  323.  Davidson  v.  WiJlasey,  1 
Mauls  4"  Selw.  313.  Riley  v.  Hartford.  Ins.  Company,  2  Conn.  Rep.  368. 
Livingston  v.  Columbian  Ins.  Company,  3  Johns.  Rep.  49.  Davy  v.  Hallett,  3 
Caines'  Rep.  16.  Mr.  Benecke,  in  his  Treatise  on  the  Principles  of  Indem- 
nity, 57,  says,  that  the  practice  of  insuring  ship  and  freight  separately,  is  at- 
tended with  many  difficulties,  and  that  the  best,  if  not  the  only  way  to  obviate 
them,  and  to  put  the  owner,  under  all  circumstances,  in  the  same  situation  in 
which  he  would  have  been  in  case  of  a  safe  arrival,  would  be,  to  insure  the  ship 
and  freight  jointlt),  as  one  indivisible  risk,  in  the  same  policy.  In  Adams  v. 
Pennsylvania  Ins.  Company,  1  Raicle,  97,  in  the  case  of  a  valued  policy  on 
freight,  there  was  specie  on  board  belonging  to  the  owner  of  the  ship,  and  the 
shij)  was  lost  befoi-e  any  cargo  was  purchased,  or  contracted  for,  or  procured  ; 
and  it  was  held,  that  thei'e  was  no  claim  upon  the  insurer,  for  there  was  only  a 
reasonable  expectation  of  profit  upon  a  cargo  expected  to  be  procured  and 
shipped.     The  contingency  of  expected  freight  was  too  remote.  ■      ■' 
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repeated  and  elaborate  confirmation.''  They  are  like- 
wise, in  this  country,  held  to  be  an  insurable  interest.^ 
The  consignee  of  goods  consigned  to  him  for  sale,  has  an 
insurable  interest  therein  to  their  full  value,  and  he  may 
insure  them  in  his  own  name."^  Insurances  on  freights, 
profits,  and  commissions,  are  required,  by  the  course  and 
interests  of  trade,  and  have  been  found  to  be  greatly 
conducive  to  its  prosperity.  But  the  doctrine  that  per- 
vades the  cases  is,  that  the  insured  must  have  a  real  in- 
terest in  the  subject  matter  from  which  the  profits  are 
expected.  There  must  be  a  substantial  basis  for  the 
hope  or  expectation  of  profits,  in  order  to  prevent  the 
policy  from  being  considered  a  wager.  Commissions  are 
a  species  of  profit  expected  to  arise  from  the  sale  of  pro- 
perty consigned  to  an  agent  or  supercargo,  and  they  are 
an  insurable  interest  in  England,  and  other  countries, 
where  insurance  on  profits  are  legal.** 

In  France,  assurances  on  profits  are  unlawful,   and 

contrary  to  the  code,  as  they  were  also  to  the  or- 
*272      dinances  of  the  marine,  *and  for  the  same  reason 

that  insurances  on  freidit  are  not  allowed.  The 
subject  insured  must  have  a  physical  existence,  and  be 
a  substance  capable  of  being  exposed  to  the  hazards  of 
the  sea.  And  yet  there  seems  to  be  no  more  objection 
to  the  insurance  of  a  thing  having  only  a  potential  exist- 
ence, than  to  the  sale  of  it ;  and  it  is  admitted,  that  the 
sale  of  the  proceeds  of  a  future  vintage,  or  of  the  next 


^  Grant  v.  Parkinson,  cited  in  Pai-k  on  Insura7ice,  354.  6tli  edition.  Le 
Cras  f.  Hughes,  ibid.  358.  Craufurd  v.  Hunter,  8  Term  Rep.  13.  Barclay  v. 
Cousins,  2  East's  Rep.  544.  Henrickson  v.  Margetson,  ibid.  549.  note.  Pro- 
fits must  be  insured  qua  profits.     3  Neville  4'  Manning,  819. 

*>  Loomis  V.  Shaw,  2  Johns.  Cas.  36.  Tom  v.  Smith,  3  Caines'  Rep.  245. 
Abbot  V.  Sebor,  3  Johns.  Cas.  39.     Fosdick  v.  Norwich  Marine  Ins.  Company, 

3  Dafs  Rep.  108. 

'^  De  Forest  v.  Fulton  Ins.  Company,  1  Hall's  Rep.  84.     Brisban  v.  Boyd, 

4  Paige,  17. 

^  Benecke  on  Indemnity,  35. 
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cast  of  the  net  by  a  fisherman,  is  a  good  and  valid  sale. 
The  hope  or  expectation  of  profit,  in  these  cases,  is,  says 
Pothier,^  a  moral  entity  susceptible  of  value,  and  of  being 
sold.  But  in  Italy,  Portugal,  and  the  Hanse  Towns, 
they  are  held  lawful;  and  Santerna,  and  after  him, 
Straccha,  and  then  Roccus,  all  show,  that  the  profits  of 
goods  may  lawfully  be  estimated  in  an  insurance  on 
goods.**  The  English  cases  have  I'equired  the  insured  to 
show,  in  an  insurance  on  profits,  that  some  profit  would 
have  been  produced  upon  the  adventure,  if  the  peril  to 
the  property  from  which  the  pi'ofits  w^ere  to  arise  had  not 
intervened.*^  I  should  apprehend  that  was  the  proper 
course,  though  the  cases  in  this  country  have  not  exph'citly 
declared,  that  the  party  must  show  affirmatively  that  the 
goods,  if  they  had  arrived  safe,  would  have  come  to  a 
profitable  market,  or  that  the  state  of  the  foreign  market 
was  such  as  to  have  afforded,  as  in  Grant  v.  Parhinson, 
a  very  strong  expectation  of  profits.  Such  an  expectation 
seems  to  have  been  assumed  in  the  American  cases. 

(5.)    Of  open  and  valued  policies. 

An  open  policy  is  one  in  which  the  amount  of  interest 
is  not  fixed  by  the  policy,  but  is  left  to  be  ascertained  by 
the  insured,  in  case  a  loss  should  happen.  A  valued 
policy  is  where  a  value  has  been  set  on  the  ship 
or  goods  insured,  *and  inserted  in  the  policy  in  the  *273 
nature  of  liquidated  damages. 

If  a  policy  on  profits  be  an  open  one,  there  must  be 
proof  given  of  the  amount  of  the  profits  that  would  pro- 
bably have  been  made,  if  the  loss  had  not  happened  ; 
there  would  not  otherwise  be  any  guide  to  the  jury,  in 


*   Traite  du  Con.  de  Vente,  n.  5,  6. 

*>  Roccus,  n.  31.  96.  Santerna,  de  Ass.  and  Spons.  Merc.  Tract,  part  3. 
n.  40,  41.  Straccha,  de  Ass.  Gloss.  6.  n.  1.  Ord.  of  Hamburg,  2  Magens, 
213.     Benecke,  35. 

"^  Jlodgson  V.  Glover,  6  East's  Rep.  316. 


273  OF  PERSONAL  PROPERTY.  [Part  V. 

the  computation  of  the  loss.  In  Mumford  v.  Hallett,^  it 
was  supposed  that  every  poHcy  on  profits  must,  of  neces- 
sity, be  a  valued  one,  because  without  the  valuation  it 
would  be  extremely  difficult  to  ascertain  the  amount  to  be 
recovered.  A  loss  on  the  profits  must  be  regulated  by 
the  loss  of  the  property  from  which  the  profits  were  to 
arise.''  Where  the  ship  and  cargo  were  lost  on  the 
voyage,  the  whole  amount  of  the  valued  profits  was  held 
recoverable,  without  showing  that  there  would  have  been 
any  ultimate  profit  if  the  loss  had  not  happened.*^ 

The  value  in  the  policy  is,  or  ought  to  be,  the  real 
value  of  the  ship,  or  the  prime  cost  of  the  goods,  including 
the  incidental  expenses  of  them  previous  to  the  shipment, 
and  the  premium  of  insurance."*  It  means  the  amount  of 
the  insurable  interest ;  and  if  the  insured  has  some  interest 
at  risk,  and  there  be  no  fraud,  the  valuation  on  the  policy 
is  conclusive  between  the  parties ;  for  they  have,  by 
agreement,  settled  the  value,  and  not  left  it  open  to  future 
inquiry  and  dispute  as  between  themselves.^  If  the  valu- 
ation should,  however,  be  grossly  enormous,  as  in  the  case 
put  by  Lord  Mansfield,  where  cargo  was  valued  at  2,000/., 
and  the  insured  had  only  the  value  of  a  cable  on  board, 
there  is  no  doubt  it  would  raise  a  strong  presumption  of 
fraud ;  and  either  the  valuation  or  the  policy  would  be 
set  aside.  A  valuation,  fraudulent  in  fact,  as  respects 
the  insurer,  or  so  excessive  as  to  raise  a  necessary  pre- 
sumption of  fraud,  entirely  vacates  the  policy,  and  dis- 
charges the  insurer;  and  the  English,  American,  and 
French  law  of  insurance  contain  the  same  general 
doctrine  on  the  subject.^ 


a  1  Johns.  Rep.  433. 
''  Abbott  V.  Sebor,  3  Johns.  Cas.  39. 

<=  Patapsco  Ins.  Company  v.  Coulter,  3  Peters''  U.  S.  Rep.  222. 
^  Pothier,  des  Ass.  n.  43. 
«  Shaw  V.  Felton,  2  Easfs  Rep.  109. 

^  Lord  Mansfield,  in  Lewis  v.  Rucker,  2  Burr.  Rep.  1171.     Shaww.  Felton, 
2  Easfs  Rep.  109.     Feise  v.  Aguilar,  3  Taunt.  Rep.  506.     Haigh  v.  De  la 
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There  are  cases  which  suggest  that  the  valuation  is 
apphcable  only  to  cases  of  total  loss,  and  does  not  apply 
to  average  losses.^  But  the  better  opinion  is,  that  in  set- 
tling all  losses,  total  or  partial,  the  valuation  of  the  pro- 
perty in  the  policy,  is  to  be  considered  as  correct  in  the 
adjustment  of  the  loss  and  the  true  measure  of  indemnity, 
and  the  adjustment  is  to  be  the  same  as  if  the  goods  had 
actually  cost,  or  the  ship  and  freight  were  actually  worth, 
the  sum  at  which  they  were  valued.**  Mr.  Benecke  con- 
cludes, from  a  consideration  of  the  cases,  that  the  opinion, 
that  in  a  case  of  a  partial  loss  the  valuation  ought 
to  be  disregarded,  *is  as  destitute  of  authority,  as  *275 
it  is  void  of  justice  and  sound  reason.<= 


Cour,  .3  Camph.  Rep.  319.  Forbes  v.  Aspinall,  13  East's  Rep.  323.  Aubert 
V.  Jacobs,  Wightwick's  Rep.  118.  Wolcott  v.  Eagle  Ins.  Company,  4  Pick.  Rep. 
429.  Marine  Ins.  Company  ».  Hodgson,  6  C ranch's  Rep.  206.  Condfs  Marshall, 
290,  291.  1  Phillips  on  Insurance,  305—313.  1st  edit.  Valines  Com.  torn.' 
11.  147.  Pothier,  des  Ass.  n.  151.  159.  Boulay  Paty,  torn.  iii.  397,  398.  M. 
Delvincourt,  in  his  Institutes  de  Droit  Com.  tom.  ii.  345,  346,  contends,  that 
though  the  valuation  be  made  without  fraud,  if  there  be  palpable  evidence  of 
mistake  m  the  valuation,  the  policy  may  be  opened ;  and  Vahn,  Pothier,  and 
Emerigon,  are  of  that  opinion.  But  Boulay  Paty  thinks  that  the  excess  in  the 
valuation,  by  mistake,  is  not  sufficient  to  open  the  policy  ;  and  there  must  be  proof 
of  actual  fraud  going  to  the  destruction  of  the  contract.  Cours  de  Droit  Com. 
tom  iii.  401.  The  Ordinance  of  the  Marine,  h.  t.  art.  8,  and  the  Code  de 
Commerce,  art.  336,  make  fraud  the  basis  of  opening  the  valuation.  Le  Guidon, 
ch.  2.  art.  13,  and  Valin,  Com.  tom.  ii.  52,  consider  an  over  valuation  of  a 
moietj-,  or  one-third,  or  even  of  one-fourth,  to  be  e^^dence  of  fraud ;  but  other  text 
writers  justly  conclude  that  every  case  will  depend  upon  its  own  circumstances, 
without  being  governed  by  any  such  rule.  Mr.  Benecke  has  referred  to  the' 
various  and  discordant  provisions  of  the  principal  commercial  nations  of  Europe, 
concerning  valuations,  and  they  are  generally  held  to  be  conclusive,  unless  shown' 
to  be  fraudulent.     Benecke  on  Indemnity,  151,  1.52. 

^  Lord  Mansfield,  in  Le  Cras  v.  Hughes,  cited  in  2  East's  Rep.  113.  Sewall, 
J.,  7  Mass.  Rep.  370.     Allegre  v.  Insurance  Company,  6  Harr.  ^  Johns.  A08. 

b  The  New-York  Board  of  Underwriters,  May  20,  1837,  resolved,  that  in  cases' 
of  a  technical  total  loss  of  a  vessel,  the  only  basis  of  ascertaining  her  value,  shall 
be  her  valuation  in  the  policy,  and  if  not  so  valued,  her  actual  value  at  the  time 
of  the  inception  of  the  risk  at  the  port  of  which  she  belonged. 

<^  Goldsmith  V.  Gillies,  4  Taunt.  Rep.  803.  Tunno  v.  Edward,  12  Easfs  Rep 
488.  Forbes  v.  Aspinall,  13  Easfs  Rep.  323.  Phillips  on  Insurance,  vol.  ii! 
206— ..17.   1st  edit.     Benecke  on  Indemnity,  1.52,  153.  157. 

Vol.  III.  40 
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A  valuation  does  not  preclude  the  inquiry,  whether 
the  whole  interest  valued  has  been  at  risk.  If  the 
valuation  of  freight  of  a  whole  cargo  be  made,  the 
underwriter  will  not  be  liable  beyond  the  extent  of  the 
freight  of  the  goods  put  on  board.''  This  doctrine  applies 
equally  to  an  insurance  upon  cargo ;  and  the  insured,  on 
a  valued  policy  on  cargo,  will  not  recover  beyond  the 
interest  he  had  at  risk.  There  must  be  a  total  loss  of 
the  whole  subject  matter  of  insurance  to  which  the  valua- 
tion applied,  whether  the  insurance  was  on  goods,  or  upon 
freight.  The  valuation  fixes  the  price  of  the  whole  subject 
at  risk,  but  it  does  not  admit,  that  the  propert}^  on  which 
the  valuation  was  made  was  on  board  the  vessel.^  If, 
therefore,  certain  articles  be  comprised  in  a  valuation, 
and  part  are  safely  landed  before  the  ship  is  lost,  the 
valuation  must  be  opened,  and  the  claim  of  the  insured 
reduced  in  the  proportion  which  the  articles  actually  lost 
bore  to  the  valuation  of  the  whole  at  the  commencement 
of  the  risk.*^ 

(6.)    Of  wager  policies. 

A  mere  hope  or  expectation,  without  some  interest  in 
the  subject  matter,  is  a  wager  policy,  and  all  such  marine 
policies  are,  by  statute,  in  England,  declared  void.*^  But 
the  English  courts  have  refined  greatly,  in  considering 
what  is  an  interest  sufficient  to  sustain  a  policy,  and  to 
j)lace  it  out  of  the  reach  of  the  prohibition.  If  a  per- 
son be  directly  liable  to  loss  in  the  happening  of  any 


*  Forbes  v.  Aspiiiall,  13  East's  Rep.  323. 

•>  Parker,  Ch.  J.,  Haven  v.  Gray,  12  Mass.  Rep.  71.  Wolcott  v.  Ea2:le  Ins. 
Company,  4  Pick.  Rep.  429.  Brooke  v.  Louis.  Ins.  Company,  4  Martin,  N. 
S.  C40.  681.  If  much  less  property  was  shipped  than  was  expected  to  be  on 
board,  the  assured,  though  it  be  a  valued  policy,  can  recover  only  in  case  of  loss, 
a  proportion  pro  rata.     Alsop  v.  The  Comm.  Ins.  Company,  1  Sumner,  451. 

<^  Beneckc  on  Indemnity,  146. 

li  10  Geo.  II.  c.  37.  ,  - 
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particular  event,  as  if  he  be  an  insurer,  or  *be  answer- 
able as  owner  for  the  necjlio-ence  of  the  master,  he  has 
an  insurable  interest.^  A  creditor,  to  whom  property 
is  assigned  as  collateral  security,  has  an  insurable  inte- 
rest to  the  amount  of  his  debt.**  In  the  case  of  Luceiia 
V.  Cravfurd,^  the  distinction  between  a  reasonable  ex- 
pectation of  gain  in  the  shape  of  freight,  commissions, 
or  profits,  founded  on  some  interest  in  the  subject  mat- 
ter which  was  to  produce  them,  and  a  mere  shadowy 
hope  or  expectation,  was  fully,  and  very  ably  investiga- 
ted, in  the  Court  of  Common  Pleas,  and  in  the  House  of 
Lords,  and  great  talents  were  displayed  and  exhausted 
upon  that  litigated  point.  The  decision  was,  that  com- 
missions to  become  due  to  public  agents,  and  all  reason- 
able expectations  of  profits,  were  insurable  interests. 
The  interest  need  not  be  a  property  in  the  subject  insured. 
It  is  sufficient  if  a  loss  of  the  subject  would  bring  upon  the 
insured  a  pecuniary  loss,  or  intercept  a  profit.  Interest 
does  not  necessarily  imply  a  right  to,  or  property  in,  the 
subject  insured.  It  may  consist  in  having  some  relation 
to,  or  concern  in,  the  subject  of  the  insurance,  and  which 
relation  or  concern  may  be  so  affected  by  the  peril  as  to 
produce  damage.  Where  a  person  is  so  circumstanced, 
he  is  interested  in  the  safety  of  the  thing,  for  he  receives 
a  benefit  from  its  existence,  and  a  prejudice  from  its  de- 
struction, and  that  interest  is,  in  the  view  of  the  English 
law,  a  lawful  subject  of  insurance.*^ 

It  was  admitted  by  the  judges  of  the  Court  of  K.  B.,  in 
Craufurd  v.  Hunter,^  that,  at  common  law,  prior  to  the 


a  Walker  w.  Maitland,  .5  Barnw.  Sj-  Aid.  171. 

b  Wells  V.  Philadelphia  Ins.  Company,  9  Serg.  Sf  Rawle,  103. 

<=  3  Bos.  Sf  Pull.  7.5.     5  ibid.  269. 

^  Lawrence,  .1.,  in  5  Bos.  Sr  PM.  302,  303,  304.  Hvghes  on  Insurance, 
30.  An  equitable,  as  well  as  a  legal  interest,  and  an  interest  held  under  an  ex- 
ecutory contract,  are  valid  subjects  of  insurance.  Columbian  Insurance  Com- 
pany V.  Lawrence,  2  Peters^  Sup.  C.  Rep.  25. 

«  6   Term  Rep.  13.  .  ,  ,  . 
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Statute  of  Geo.  II,  wager  policies  were  not  illegal ;  and 
the  courts  have  been  very  much  embarrassed  in  their 
endeavours  to  draw  the  line  of  distinction  between  wagers 

that  were  and  were  not  admissible  in  courts  of 
*277     justice.     The  law  has  been  *thought  to  descend 

from  its  dignity  when  it  lends  its  aid  to  recover 
the  fruits  of  an  idle  and  frivolous  wager.  In  Good  v. 
Elliot,^  Mr.  J.  Buller  made  a  vigorous,  but  unsuccessful 
stand,  against  suits  upon  wagers  in  any  case;  and  noth- 
ing could  have  been  more  impertinent  than  the  wager  in 
that  case,  which  was,  whether  one  third  person  had  pur- 
chased a  wagon  of  another.  Many  of  the  cases  stated  by 
Mr.  J.  Buller,  were  of  a  nature  to  draw  into  discussion, 
and  unnecessarily  affect  the  character  or  feelina's  of  third 
persons ;  and  to  sustain  suits  upon  such  wanton  wagers, 
would  be  a  disgrace  to  any  administration  ofjustice.  The 
case  oi  Jones  v.  Randall,^  went  quite  far  enough,  when  it 
sustained  an  action  upon  a  wager  whether  a  decree  in 
Chancery  would  be  reversed  on  appeal  to  the  House  of 
Lords.  If  wagers  are  to  be  allowed  in  any  case,  as  valid 
ground  for  a  suit,  the  betting  on  the  return  of  a  ship,  in 
the  shape  of  a  policy  without  interest,  is  as  harmless  as 
any  that  could  be  devised.  In  Egerto?i  v.  Furzeincm,'^  it 
was  ruled  in  the  English  courts,  that  a  wager  on  a  battle 
between  two  dogs  was  illegal,  and  not  the  ground  of 
action. 

In  New-York,  the  courts  had  formerly  assumed  it  to  be 
a  clear  and  settled  principle  of  the  common  law,  that  a 
policy  in  which  the  insured  had  no  interest,  and  which 
was,  in  fact,  nothing  more  than  a  wager  or  bet  between 
the  parties  to  the  contract,  whether  such  a  voyage  would 
be  performed,  or  such  a  ship  arrive  safe,  was  a  valid  con- 


a  3  Term  Rep.  693. 

b   Co7cp.  Rep.  37. 

<=   1  Carr.  4'  P(7pie,  613. 
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tract.*  It  was  only  required  that  the  wager  should  con- 
cern an  innocent  transaction,  and  not  be  contrary 
to  good  morals  or  sound  policy.*'  *But  now,  by  *278 
statute,'^  all  wagers,  bets,  or  stakes  made  to  depend 
upon  any  lot,  chance,  casualty,  or  unknown,  or  contingent 
event  whatever,  are  declared  to  be  unlawful,  with  the 
exception  of"  conti^acts  on  bottomry  or  respondentia,  and 
all  insurances  made  in  good  faith  for  the  security  or  in- 
demnit}^  of  the  party  insured.  The  statute  has  effectually 
destroyed  wager  policies;  for  they  are  not  within  the  ex- 
ception. In  Massachusetts,  the  Supreme  Court  expressed 
a  strong  opinion  against  the  vahdity  of  a  wager  policy, 
and  the  doctrine  there  is,  that  all  gaming  is  unlawful  ac- 
cording to  the  general  policy  and  laws  of  the  common- 
wealth. In  Pennsylvania,  every  species  of  gambling 
policy  is  reprobated,  and  they  follow  the  principles, 
while  they  do  not  acknowledge  the  authority,  of  the  Eng- 
lish statute  in  the  reign  of  George  11."^  Wager  policies, 
without  any  real  interest  to  support  them,  are  condemned 
also  by  positive  ordinances  in  France,  and  in  most  of  the 
commercial  nations  of  Europe.^ 


1  Juhel  V.  Church,  2  Johns.  Cas.  33.3.  Abbot  v.  Sebor,  3  ibid.  39.  Clen- 
dening  v.  Church,  3  Caiiies'  Rep.  t41.  Buchanan  v.  Ocean  Ins.  Company,  6 
Cowen's  Rep.  318. 

^  Bunn  V.  Riker,  4  Johns.  Rep.  426.  Mount  &  Wardell  v.  Waites,  7  ibid. 
434.     Campbell  v.  Richardson,  10  ibid.  406. 

<^  New- York  Revised  Statutes,  vol.  i.  662.  sec.  8,  9,  10. 

"^  Amory  v.  Oilman,  2  Mass.  Rep.  1.  Babcock  v.  Thompson,  3  Pick.  Rep. 
446.  Pritchett  v.  Insurance  Co.  of  North  America,  3  Yeates'  Rep.  464. 
Craig  V.  Murgatroyd,  4  ibid.  168.  Adams  v.  Pennsylvania  Ins.  Company,  1 
Rawle,  107.  In  Vermont,  it  is  held,  that  no  suit  wdll  lie  to  recover  property 
won  of  another  by  a  bet  or  wager.  Collamer  v.  Day,  2  Vermont  Rep.  144. 
Wager  contracts  or  bets  on  elections  are  void.  Lloyd  v.  Leisenring,  7  IVatts, 
294. 

"  Ord.  de  la  Mar.  liv.  3.  tit.  6.  Des  Ass.  art.  22.  1  Emerigon,  264.  In 
Scotland,  the  rule  of  the  ci\-il  law  relative  to  Sponsiones  ludicra;  was  early 
adopted  as  common  law,  and  no  wager  or  gaming  contract  will  support  an  ac- 
tion. 1  Bell's  Com.  300.  Code  de  Commerce,  art.  357.  Ord.  of  Genoa,  of 
Middleburg,  of  Rotterdam,  oi  Amsterdam,  of  Hambnrg,  and  Stockholm,  col- 
lected in  2  Magens,  65.  68,  83.  132.  229.  257.     Roccus,  de  Assecur.  n.  88. 
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(4.)    Of  reassurance  and  doiihle  insurance. 

Alter  an  insurance  has  been  made,  the  insurer  may 
have  the  entire  sum  he  hath  insured,  reassured  to 
*279  him  by  some  *other  insurer.  The  object  of  this 
is  indemnity  against  his  own  act ;  and  if  he  gives 
a  less  premium  for  the  reassurance,  all  his  gain  is  the 
difference  between  what  he  receives  as  a  premium  for  the 
original  insurance,  and  what  he  gives  for  the  indemnity 
against  his  own  policy.  If  he  gives  as  much  for  reassu- 
rance, he  gains  nothing  by  the  transaction ;  and  if  he 
gives  a  higher  premium,  as  insurers  will  sometimes  do  to 
cover  a  dangerous  risk,  he  becomes  a  loser  by  his  original 
insurance.  These  reassurances  are  prohibited  in  Eng- 
land, except  in  special  cases,  by  the  statute  of  19  Geo. 
II.  ch.  37  ;  but  they  are  allowed  with  us.*  The  contract 
of  reassurance  is  totally  distinct  from,  and  unconnected 
with,  the  primitive  insurance  ;  and  the  reassured  is 
obhged  to  prove  the  loading  and  value  of  the  goods,  and 
the  existence  and  extent  of  the  loss,  in  the  same  manner 
as  if  he  were  the  original  insured.''  He  need  not  aban- 
don to  the  reinsurer,  as  soon  as  the  first  insured  has  aban- 
doned to  him,  for  he  has  no  connexion  with  the  first  in- 
surance. If  he  proves  the  original  claim  against  him  to 
be  valid,  when  he  resorts  over  to  the  reinsurer,  he  makes 
out  a  case  for  indemnity. •= 

These  reassurances  are  allowed  by  the  French  ordi- 


The  latter  refers  to  a  decision  of  the  Rota  of  Genoa,  in  which  the  principle  is 
declared,  si  non  adest  risicum,  assecuratio  non  valet;  nam  non  adest  materia 
in  qua  forma  posset  fnndari.     Decision.es  Rota  Genuce,  55.  n.  9. 

*  Hastie  v.  De  Peyster,  3  Caines^  Rep.  190.  Merry  v.  Prince,  2  Mass. 
Rep.  176. 

t'  Pothier,  h.  t.  n.  153.     Emerigon,  torn.  i.  247.  250. 

•=  Hastie  V.  De  Poyster,  ub.  sup.  When  the  loss  has  happened,  and  been 
duly  ascertained,  the  reassurer  must  pay  to  the  first  insm'er  the  amount  of  the 
loss  within  the  policy,  notwithstanding  the  first  insurer  has  become  insolvent, 
and  can  pay  only  in  part.  He  must  pay  the  entire  sum  reassured,  and  has  no 
concern  with  any  arrangement  between  the  first  insurer  and  his  creditors.  I 
Marshall  on  Insurance,  143.     Emerigon,  tom.  i.  p.  248. 
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nances,''  and  the  first  insurer  can  reassure  to  the  same 
amount ;  but  the  better  opinion  is,  that  he  cannot  insure 
the  premium  due  him  for  the  first  insurance.  Vahn, 
Pothier,  M.  Estrangin  the  commentator  upon  Pothier,  and 
Boulay  Paty,  are  all  opposed  to  Emerigon  on  this  point, 
and  they  certainly  bear  down  his  opinion.'' 

The  insured  may  hkewise  cause  to  be  insured 
the  solvency  *of  the  first  insurer ;  but  this  will  not  *280 
often  be  the  case,  for  it  lessens  greatly  the  profits 
of  the  voyage,  by  multiplying  the  charges  upon  it ;  and 
Marshall  says  it  has  never  happened  in  England,  for  a 
double  insurance  answers  better  the  end  proposed.-^  The 
second  insurer  does  not  become  strictly  a  surety  for  the 
first  insurer.  It  is  a  totally  distinct  contract,  without  any 
l)articipation  in  the  other,  and  he  is  not  bound  to  render 
any  service  to  the  first  one.  It  is  a  conditional  obhgation 
of  a  special  kind.^  Vahn  and  Pothier  contend,  that  the 
second  insurer  of  the  solvency  of  the  first  one,  becomes  a 
surety  for  the  first,  and  is  entitled  to  oppose  to  the  claim 
the  exceptio)i  of  discussion,  which  is  to  require,  that  the 
first  insurer  should,  at  his  expense,  be  first  prosecuted  to 
judgment  and  execution  ;  but  Emerigon  and  Boulay  Paty 
are  not  of  that  opinion,  though  they  admit,  that  the  first 
insurer  must  be  put  legally  in  default  after  a  legal  de- 
mand.^ 

A  douhlc  insurance  is  w^here  the  insured  makes  two  in- 
surances on  the  same  risk,  and  the  same  interest.     But 


a  Ord.  de  la  Mar.  des  Assurances,  art.  20.     Code  de  Commerce,  art.  342. 

b  Valin,  h.  t.  Pothier,  h.  t.  n.  35.  1  Emerigon,  249.  3  Boulay  Paty, 
432. 

■=    Candy'' s  Marshall,  p.  145. 

<J  Santerna,  de  Ass.  part  3.  n.  55,  56,  57,  58.  Straccha,  de  Ass.  introduc. 
n.  48,  49,  who  cites  and  adopts  the  opinion  of  Santerna;  and  both  of  them  refer 
back  to  the  civil  law,  and  to  the  doctors  who  had  commented  upon  it ;  and  they, 
in  their  turn,  are  quoted  and  followed  by  Emerigon,  torn.  i.  253. 

e  Pothier,  Traiti  des  Ass.  No.  33.  Valiu,  torn.  ii.  66.  Le  Guidon,  ch. 
2.  art.  20.     1  Emerigon,  259.     Boulay  Paty,  torn.  iii.  440.  442. 
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the  law  will  not  allow  him  to  receive  a  double  satisfaction 
in  case  of  loss,  though  he  may  sue  on  both  policies.  The 
underwriters  on  the  different  policies  are  bound  to  con- 
tribute ratably  towards  the  loss.^  They  pay  according 
to  the  rate  of  their  subscriptions,  without  regard  to  the 

order  of  time  in  which  the  policies  were  made ; 
*2S1      and  if  the  insured  recovers  *his  whole  loss  from 

one  set  of  underwriters,  they  will  be  entitled  to 
their  action  against  the  other  insurers,  on  the  same  inte- 
rest and  risk,  for  a  ratable  proportion  of  the  loss.''  The 
doctrine  of  contribution  applies  very  equitably  to  such  a 
case.  It  was  so  declared  by  the  Circuit  Court  of  the 
United  States  at  Philadelphia,  in  Thurston  v.  Koch  f  and 
though  in  most  countries  of  Europe,  the  first  policy  in  the 
order  of  time  is  to  be  exhausted  before  the  second  ope- 
rates, yet  the  rule  requiring  the  insurers  in  each  policy  to 
bear  a  ratable  share  of  the  loss,  was  declared,  in  that 
case,  to  be  founded  in  equity,  and  in  sound  principles  of 
commercial  policy.  The  French  rule  is,  that  if  there 
exist  several  contracts  of  insurance  on  the  same  interest 
and  risk,  and  the  first  pohcy  covers  the  whole  value  of 
the  subject,  it  bears  the  whole  loss,  and  the  subsequent 
insurers  are  discharged  on  returning  all  but  half  per  cent, 
premium.  But  if  it  does  not  cover  the  entire  value,  the 
subsequent  policies,  in  case  of  loss,  are  bound  only  to 
make  up  the  part  uncovered.'^  The  ancient  rule  in  Eng- 
land was  according  to  the  French  ordinance,^  and  it  has 


^  Rogers  v.  Davis,  and  Davis  ■».  Gilbert,  decided  at  N.  P.  by  Lord  Mansfield, 
Park  on  Insurance,  374,375.  6th  edition.  Lucan  v.  Jefferson  Ins.  Company, 
6  Cowe7i's  Rep.  635. 

•>  Newby  V.  Reed,  1  Blacks.  Rep.  416.  Millaudon  v.  Western  Marine  and 
Fire  Ins.  Company,  Louis.  Rep.  by  Curry,  vol.  ix.  p.  27. 

c  4  Dallas'  Rep.  348.     App.  p.  32. 

^   Code  de  Commerce,  art.  359. 

*  Malynes'  Lex  Mercatoria,  112.  The  African  Company  v.  Bull,  1  Show. 
Rep.  132.     Gilbert's  Rep.  232. 
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been  deemed  more  simple  and  convenient.  Merchants 
frequently  prefer  it,  and  it  is  perfectly  consonant  to  a 
strict  construction  of  the  contract  with  the  first  under- 
writer. 

Policies  have  sometimes  a  clause  introduced  into  them 
to  prevent  the  rule  of  contribution,  and  to  make  the  in- 
surers responsible  according  to  the  order  of  date  of  their 
respective  policies.  Where  two  policies  were  dated 
upon  the  same  day,  it  was  held,  that  prior  in  date  was 
intended  to  be  equivalent  to  prior  in  time,  and  that  the 
policy  first  in  time,  in  point  of  fact,  was  to  bear  the 

loss.* 

*As  a  general  rule  of  construction,  and  indepen-     *2S2 

dent  of  usage,  the  first  policy,  under  such  a  clause 
as  that  to  which  I  have  referred,  would  have  to  bear 
the  whole  loss,  whether  partial  or  total,  to  the  extent  of 
the  policy.''  But  the  usage  of  the  companies  in  New- York 
is  understood  to  be,  that  partial  losses  are  to  be  appor- 
tioned between  the  policies  without  regard  to  dates, 
provided  the  cargo  on  board  was  large  enough  to  have 
attached  both  policies  to  it.  This  is  the  French  rule.  In 
France,  if  there  be  goods  on  board  to  the  amount  of  both 


*  Brown  V.  Hartford  Ins.  Company,  3  Day^s  Rep.  58.  The  same  point  was 
afterwards  so  ruled  in  Potter  v.  Marine  Ins.  Company,  2  Mason's  Rep.  475. 
The  clause  against  contribution  runs  thus  ;  "  It  is  further  agreed  that  if  the  as- 
sured shall  have  made  any  other  assurance  upon  the  premises,  prior  in  date  to 
this  pohcy,  the  assurers  shall  be  answerable  only  for  so  much  as  the  amount  of 
such  prior  insurance  may  be  deficient."  The  Amenean  clause,  as  it  has  been 
denominated,  is  slated  in  the  case  of  the  American  Ins.  Company  v.  Griswold, 
14  Wendell,  399,  to  be,  that  "  in  case  of  any  subsequent  insurance,  the  insurer 
shall,  nevertheless,  be  answerable  for  the  full  extent  of  the  sum  subscribed  by 
him,  wdthout  right  to  claim  contribution  from  subsequent  assurers."  The  one 
form  is  adapted  to  the  first  policy,  and  the  other  form  to  the  last  policy.  This 
clause  was  held,  in  the  above  case,  to  bar  the  claim  for  contribvlion  from  sub- 
sequent assurers  upon  the  same  cargo,  although  there  was  ahment  for  all  the 
policies  at  the  time  of  subscription. 

^  Columbian  Ins.  Company  v.  Lynch,  11  Johns.  Rep.  233.  Rogers  v.  Davis, 
Park  on  Insurance,  374. 

Vol.  III.  41 
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policies,  and  a  partial  loss  ensues,  the  insurers  contribute 
ratably  in  proportion  to  their  subscriptions.'^ 

(5.)    Of  representation  and  warranty. 

1.   Of  representation. 

All  the  writers  who  have  treated  of  the  contract  of  in- 
surance, agree,  that  it  is  eminently  a  contract  of  good 
faith,  which  is  peculiarly  enjoined  upon  the  insured,  as  he 
possesses  an  entire  knowledge  of  all  those  circumstances 
which  combine  to  form  the  contract,  and  is  bound  to 
communicate  the  facts  and  objects  which  are  to  determine 
the  will  of  the  insurer.  It  is,  accordingly,  an  established 
principle,  that  a  misrepresentation  to  the  underwriter,  or 
concealment  of  a  fact  mateiial  to  the  risk,  will  avoid  the 
policy.  It  will  avoid  it  though  the  loss  arose  from  a  cause 
unconnected  with  the  misrepresentation,  or  even  though 
the  misrepresentation  or  concealment  happened  through 
mistake,  neglect,  or  accident,  without  any  fraudu- 
*2S3  lent  intention.''  Lord  Mansfield  laid  down,  *with 
great  strength  and  clearness,  the  general  principles 
which  governed  this  branch  of  the  subject,  and  they  have 
been  implicitly  adopted  in  all  succeeding  cases.  The 
special  facts  upon  which  the  contingent  chance  was  to  be 
computed,  usually  lie  in  the  knowledge  of  the  insured 
only,  and  the  underwriter  trusts  to  his  representation,  and 
proceeds  upon  the  confidence  that  he  does  not  withhold 
any  facts  material  to  the  estimate  of  the  risk.  The  sup- 
pression of  any  such  facts,  whether  by  design,  or  mistake, 
or  negligence,  equally  renders  the  policy  void,  for  the  risk 


*  Ord.  de  la  Mar.  des  Ass.  art.  25.  2  Valin,  73,  74.  Code  de  Commerce, 
n.  360.     Pothier,  h.  t.  n.  77. 

''  Carter  v.  Boehm,  3  Burr.  Rep.  1905.  Pawson  v.  Watson,  Co^cp.  Rep_ 
785.  Fitzherbert  v.  Mather,  1  Term  Rep.  12.  Ratcliffe  r.  Shoolbred,  Park 
on  Insurance,  249.  6th  edition.  Mac  Dowall  v.  Fraser,  Dovg.  Rep.  260. 
Shirley  v.  Wilkinson,  ibid.  293.  n.     Biidges  v.  Hunter,  1  Maule  ^  Selio.  15. 
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run  becomes  different  from  the  one  assumed  in  the  pohcy. 
The  law  requires  uberrima  Jides  in  the  formation  of  the 
contract,  and  yet  either  party  may  be  innocently  silent, 
as  to  grounds  open  to  both,  for  the  exercise  of  their  judg- 
ment. The  underwriter  need  not  be  told  general  topics 
of  speculation  and  intelhgence.  He  is  bound  to  know 
every  cause  which  may  occasion  natural  or  political 
perils.  Men  argue  differently  from  natural  phenomena 
and  political  appearances,  and  when  the  means  of  in- 
formation and  judging  are  open  to  both  parties,  each  acts 
from  his  own  skill  and  judgment.  The  question  in  those 
cases  always  is,  whether  there  was,  under  all  the  circum- 
stances, a  fair  representation  or  a  concealment ;  if  the 
misrepresentation  or  concealment  was  designed,  whether 
it  was  fraudulent,  and,  if  not  designed,  whether  it  varied 
materially  the  ol^ject  of  the  policy,  and  changed  the  risk 
understood  to  be  run.  If  the  misi'epresentation  was  by 
fraudulent  design,  it  avoids  the  policy,  without  staying  to 
inquire  into  its  materiality ;  and,  if  by  mistake  or  over- 
sight, it  does  not  affect  the  policy,  unless  it  was  material, 
and  not  true  in  substance.^ 

*If  the  information  be  stated  as  mere  opinion,  or     *2S4 
expectation,  and,  perhaps,  as  mere  belief,  it  does 
not  amount  to  a  representation,  or  affect  the  policy,  provi- 
ded it  was  given  in  good  faith ;  for  the  underwriter,  in 
such  a  case,  takes  the  risk  upon  himself.'' 


*  Marshall,  in  his  Laiv  of  Insurance,  479,  questions,  very  strongly,  the  pro- 
priety of  the  decision  in  Carter  v.  Boehm,  from  which  I  have  chiefly  drawn  the 
above  principles.  But  whatever  may  be  the  opinion  as  to  the  application  in  that 
case  of  the  doctrines  stated,  there  is  no  question  as  to  their  solidity  independent 
of  the  case,  and  they  were  confirmed  by  Lord  Ellenborough,  in  4  East's  Rep. 
596,  and  recently  by  the  Supreme  Court  of  the  United  States,  in  M'Lanahan  v. 
The  Universal  Ins.  Company,  1  Peters'  Rep.  170.  See,  also,  Flinn  v.  Tobin, 
1  Moody  4-  Malkin,  367.  S.  P. 

^  Lord  Mansfield,  Cowp.  Rep.  788.  Barbier  v.  Fletcher,  Dong.  Rep.  305. 
Hubbard  v.  Glover,  3  Campb.  Rep.  312.  Bowden  v.  Vauglian,  10  East's  Rep. 
415.  Rice  v.  New-England  Marine  Ins.  Company,  4  Pick.  Rep.  439.  Alle« 
gre  V.  Maryland  Ins.  Company,  2  Gill,  i^  Johnson,  136. 


■•; 
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A  represention  to  the  first  underwriter,  in  favour  of 
the  risk,  extends  to  all  subsequent  underwriters,  and  on 
the  ground  that  they  subscribed  upon  their  confidence  in 
his  judgment  and  knowledge  of  the  risk,  and  are,  there- 
fore, entitled  to  avail  themselves  of  all  the  conditions 
upon  which  he  subscribed.^  This  rule  has  not  been 
favourably  received  by  later  judges,  and  it  is  strictly 
confined  to  representations  made  to  the  first  underwriter, 
and  not  to  intermediate  ones.**  Nor  does  it  extend  to 
a  subsequent  underwriter  on  a  different  pohcy,  though 
on  the  same  vessel,  and  against  the  same  risks.^ 

The  knowledge  or  information  material  for  the  insurer 
to  know,  and  necessary  to  be  communicated  to  him, 
when  the  contract  is  made,  is  a  question,  not  of  science, 
or  one  w^hich  rests  upon  the  opinion  of  mercantile  men, 
but  a  question  of  fact  for  a  jury,  and  the}'^  are  to  judge 
of  the  materiality  of  the  information  under  a  con- 
*285  sideration  of  all  the  circumstances  *that  belong- 
to  the  case.*^  This  point  was  fully  considered, 
and  with  a  review  of  the  Enghsh  and  American  authori- 
ties, in  the  case  of  the  Neiv-York  Firemen'' s  Insurance 
Company  v.  Waldenf  and  that  doctrine  has  since  received 
the  unquahfied  sanction  of  the  Supreme  Court  of  the 
United  States/  The  books  abound  with  cases  relative 
to  the  very  htigated  question  as  to  what  are,  and  what 
are  not,  necessary  disclosures,  and  it  is  not  consistent 
with  m}'  purpose  to  do  more  than  bring  into  notice  the 
leading  principles  which  govern  this  very  practical 
branch  of  the  law  of  insurance. 


*  Barber  v.  Fletcher,  supra.  Stackpole  v.  Simon,  Park  on  Insurance, 
582.  6th  edit. 

•>  Brine  v.  Featherstone,  4  Taunt.  Rep,  869,  Lord  Ellenborough,  Forrester 
V.  Pigou,  1  Maule  ^  Selu:  9.     Bell  v.  Carstairs,  3  Campb.  Rep.  543. 

•^  Eking  v-  Scott,  2  Johns.  Rep.  157. 

d  Durellr.  Bederley,  1  Holt's  N.  P.  Rep.  283. 

^=^12  Johns.  Rep.  513. 

^  M'Lanahan  v.  Universal  Ins.  Company,  1  Peters'  Rep.  170. 
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It  is  the  duty  of  the  insured  to  communicate  every 
species  of  intelhgence  which  he  possesses,  which  may 
affect  the  mind  of  the  insurer  either  as  to  the  point 
whether  he  will  insure  at  all,  or  as  to  the  rate  of 
premium.  The  decisions,  in  some  of  the  old  cases, 
contain  strict  doctrines  on  the  subject  of  concealment, 
which  have  never  been  shaken  f  and  the  modern  cases 
are  equally  sound  and  exact  in  their  requisition s.""  But 
the  insured  is  not  bound  to  communicate  loose  rumours, 
nor  any  facts  which  the  underwriter  may  be  presumed 
to  know  equally  w4th  himself.  General  news  stated  in 
the  newspapers  and  open  to  all  need  not  be  stated, 
unless  there  be  something  known  to  the  assured,  and 
applying  peculiarly  to  his  case,  or  unless  he  has  par- 
ticular information  not  in  possession  of  the  public,  and 
then  the  withholding  of  it  is  material.*^  The  underwriters 
are  presumed  to  have  the  ordinary  marine  intelligence 
appearing  in  the  gazettes,  or  when  the}"  are  fairly  put 
upon  inquiry.*^ 

The  insured  is  not  bound  to  disclose  all  by-gone 
calamities,  or  produce  his  portfolio  of  letters ;  and  he 
need  only  disclose  the  material  facts  known  to  him  at 
the  date  of  the  last  intellis-ence.^     The  underAvriter  is 


»  Dacosta  v.  Scandrett,  2  P.  Wm.  170.     Seaman  v.  Fonereau,  Sir.  1183. 

^  L\Tich  V.  Hamilton,  3  Taunt.  Rep.  37.  Beckwaite  v.  Walgrove,  cited 
ibid.  Richards  v.  Murdock,  1  Lloyd  Sp  Welshy,  132.  10  Barnw.  <^  Cress. 
527.  S.  C.  In  this  last  case,  orders  to  an  agent  to  wait  thirty  days  after  the 
receipt  of  the  order,  before  he  insures,  to  give  every  chance  for  the  annval  of  the 
vessel,  were  deemed  material,  and  the  fact  of  the  delay  ought  to  have  been  dis- 
closed to  the  insurer.  In  the  subsequent  case  of  Richards  v.  Campbell,  in  1832, 
the  agent  was  held  responsible  for  his  great  ignorance  in  not  knowing  the  neces- 
sity of  the  disclosure,  and  in  not  making  it. 

"^  Lynch  v.  Dunsford,  14  Easfs  Rep.  494.  Moses  v.  Delaware  Ins.  Com- 
pany, Wharton's  Dig.  310.  pi.  18. 

^  Greene  v.  Merchants'  Ins.  Company,  10  Pick.  Rep.  402.  Alsop  v.  Com- 
mercial Ins.  Company,  reported  in  2  PhiUij-is  on  Insurance,  85.  1st  edit. 

«  Freeland  v.  Glover,  6  Esp.  N.  P.  Rep.  14.  7  East's  Rep.  457.  S.  C. 
Kemble  r.  Bowne,  1  Caines'  Rep.  75.  Vallance  v.  Dewar,  1  Campb.  N.  P. 
Rep.  503. 
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bound  to  know  the  nature  *and  general  course  of  the 
trade  and  of  the  voyage,  and  he  assumes  that  kind  of 
knowledge  at  his  peril.*  The  general  rule  is,  that  all 
facts  material  to  the  risk,  and  known  to  the  one  party 
and  not  to  the  other,  must  be  disclosed  when  the  policy 
is  to  be  effected ;  and  they  must  be  fully  and  fairly 
disclosed.''  But  if  the  subject  on  which  disclosures 
would  otherwise  be  requisite,  be  covered  by  a  war- 
ranty, either  express  or  implied,  in  that  case  it  need 
not  become  a  matter  of  representation.*^  It  is  likewise 
sufficient  in  the  case  of  a  representation,  that  it  be  equi- 
tably and  substantially  complied  with  f  and  in  furtherance 
of  that  perfect  good  faith  which  is  so  strongly  called  for  in 
the  formation  of  this  contract,  it  is  adjudged,  that  if  the 
party,  after  having  given  instructions  for  effecting  a 
policy,  receives  intelligence  material  to  the  risk,  he  must 
forthwith,  or  with  due  and  reasonable  diligence,  commu- 
nicate it,  or  countermand  his  instructions.®  If,  however, 
the  insured  acts  with  good  faith,  the  validity  of  the  policy 
will  not  be  affected  by  the  fraudulent  misconduct  of  the 
master,  in  withholding  from  his  owner  information  of  the 
loss,  until  after  the  policy  was  underwritten.*^ 


'^  Planche  v.  Fletcher,  Doug.  Rep.  251.  Calbraith  v.  Gracie,  1  Condi/^s 
Marshall,  388.  a.  note.  Delonguemere  v.  N.  Y.  Firemen's  Ins.  Company,  10 
Johns.  Rep.  120.  Kingston  w.  Knibbs,  1  Campb.  N.  P.  Rep.  .508.  note.  Vallance 
V.  Dewar,  ihid.  503.  Stewart  v.  Bell,  5  Barnw.  ^  Aid.  238.  Seton  v.  Low, 
1  Johns.  Cos.  1. 

^  Ely  V.  Hallet,  2  Caines'  Rep.  57.  Kohne  v.  Ins.  Company  N.  America, 
6  Bi7niey's  Rep.  219.     Hoyt  v.  Gilman,  8  Mass.  Rep.  336. 

"^  Shoolbred  v.  Nutt,  Park  on  Ins.  300.  6th  edit.  Haywood  v.  Rodgers,  4 
East's  Rep.  590.  Walden  v.  N.  Y.  Firemen's  Ins.  Company,  12  Johns.  Rep. 
128.  De  Wolf  z!.  N.  Y.  Firemen's  Ins.  Company,  20  ibid.  214.  S.  C.  2  Cowen's 
Rep.  56. 

^  Pawson  V.  Watson,  Covrp.  Rep.  785.  De  Hahn  v.  Hartley,  1  Term  Rep. 
343.     Suckley  v.  Delafield,  2  Caines''  Rep.  222. 

*  Emcrig07i,  torn.  ii.  148.  Valines  Com.  tom.  ii.  95.  Grieve  v.  Young, 
Miller  on  Insurance,  65.  Watson  v.  Delafield,  2  Caines'  Rep.  224.  2  Johns. 
Rep.  526.  S.  C.     M'Lanahan  v.  Universal  Ins.  Company,  1  Peters'  Rep.  170. 

f  Gen.  Int.  Ins.  Company  v.  Ruggles,  12  Wheat.  Rep.  408.    S.  C.  4  Mason's 
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The  French  ordinance  of  the  marine  had  no  positive 
provisions  on  this  subject,  and  yet  the  same  principles 
which  prevailed  in  the  English  law  were  recognised  as 
sound  principles  applicable  to  the  government  of  the 
contract."*  In  the  new  code,''  it  is  provided,  tliat  any 
concealment  or  misrepresentation  on  the  part  of  the 
insured,  which  would  diminish  the  opinion  of  the  risk,  or 
change  the  subject  matter  of  it,  annuls  the  insurance.  It 
is  held  to  be  void  even  when  the  concealment  or  misre- 
presentation would  have  had  no  influence  on  the  loss. 
Nor  is  it  deemed  necessary,  under  the  French  law,  to 
prove  fraud  in  fact ;  and  the  concealment  or  misrepre- 
sentation is  cquall}^  fatal,  whether  it  proceeds  from  design, 
forgetfulness,  or  negligence.*^  The  severe  dispositions  of 
the  code  are  much  commended  by  the  French  lawyers,  as 
an  improvement  upon  their  ancient  jurisprudence,  and  a 
great  protection  to  the  insurer  against  impositions  of  which 
he  was  often  the  victim. 

2.   Of  warrant]]. 

There  is,  in  every  policy,  an  implied  warranty  that 


Rep.  74.  The  decision  in  Gladstone  v.  King,  1  Maule  S,-  Selw.  35,  was,  that 
if  the  master  conceals  a  loss  or  other  material  fact  from  the  owner,  in  the  letter 
to  him,  and  the  owner  upon  the  receipt  of  the  letter,  and  in  ignorance  of  the  fact, 
effects  an  insurance,  the  policy  is  void  so  far  as  respects  the  previous  loss;  for 
that  the  captain  was  bound,  as  agent  of  the  owner,  to  communicate  to  him  the 
loss,  and  what  was  known  to  the  agent,  was  impliedly  known  to  the  principal. 
The  decision  in  Ruggles  i\  Gen.  Int.  Ins.  Company,  overruled  the  English 
doctrine,  and  held  that  the  omission  of  the  master  to  communicate  the  loss, 
though  fraudulently  done,  did  not  affect  the  policy,  for  the  knowlege  of  the  agent 
was  the  knowledge  of  the  principal  onli/  so  far  as  the  agency  extended,  and  he 
was  not  the  agent  of  the  owner  as  to  insuring. 

*  Emerigon,  tom.  i.  69. 

^  Code  de  Commerce,  art.  348. 

•=  Pardessus,  tom.  iii.  330.  Bonlay  Pafy,  tom.  iii.  510.  The  latter  writer 
cites  several  decisions  from  the  Journal  de  Jurisprudence  Commerciale  et 
Maritime  de  Marseilles,  made  within  the  ten  preceding  years,  by  which  contracts 
of  insurance  were  declared  void  on  this  very  ground  of  misrepresentation  and 
concealment;  and  they  do  great  credit  to  the  exemplary  justice  of  the  French 
tribunals.     Ibid.  514—527. 
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the  ship  is  seaworthy  when  the  pohcy  attaches.  This 
means,  as  we  have  ah'eady  seen,  that  the  vessel  is  com- 
petent to  resist  the  ordinary  attacks  of  wind  and  weather, 
and  is  competently  equipped  and  manned  for  the  voyage, 
with  a  sufficient  crew,  and  with  sufficient  means  to  sus- 
tain them,  and  with  a  captain  of  general  good  character 
and  nautical  skill.*  It  is  also  an  implied  condition  that 
the  goods,  tackle  of  the  ship,  &c.,  shall  be  properly 
stowed, "^  and  that  there  should  be  a  pilot  on  board  of  com- 
petent skill.*^  This  warranty  of  seaworthiness 
*2S8  relates  to  the  commencement  *of  the  risk,  and  the 
warranty  is  not  broken  if  she  becomes  unseawor- 
thy  afterwards.^  But  it  is  the  duty  of  the  assured  to 
keep  the  vessel  seaworthy  during  the  voyage,  if  it  be  in 
his  power  to  do  so,  and  if  from  the  neglect  or  want  of 


"  Law  V.  Hollingworth,  7  Term  Rep.  160.  Wilkie  v.  Geddes,  3  Daw's 
Rep.  57.  Silva  v.  Low,  1  Johns.  Cas.  184.  Brown  v.  Girard,  4  Yeates' 
Rep.  115.  Walden  «.  Firemen's  Ins.  Company,  12  Johnson,  128.  In  the  nisi- 
prius  case  of  Clifford  v.  Hunter,  3  Carr.  ^  Payne,  16,  Lord  Tenterden  ruled, 
that  a  ship  was  not  seaworthy  for  a  voyage  from  India  to  England,  with  no  other 
person  on  board  except  the  master,  capable  by  his  skill  in  navigation,  of  taking 
the  command  of  the  ship,  in  the  case  of  the  death  or  sickness  of  the  master,  and 
that  the  mate  must  have  that  nautical  skill.  This  is  a  new  doctrine,  and  it  may 
be  questioned.  Lord  Tenterden  admitted  it  to  be  a  question,  not  of  law  but  of 
fact,  for  a  jury.  The  warranty  would  seem  to  imply  no  more  than  that  the 
assured  must  have  a  sound  and  well  equipped  vessel  in  reference  to  the  voyage, 
and  have  on  board  a  competent  person  as  master,  and  a  competent  person  as 
mate,  and  a  competent  crew  as  seamen.  In  the  American  coasting  and  West 
India  trade.  Lord  Tenterden's  rule  would  be  oppressive,  and  is  contradicted  by 
usage,  and  is  not  the  law  in  respect  to  any  such  trade.  Treadwell  v.  Union 
Ins.  Company,  6  Cowen,  270.  In  the  c.ise  of  Gillespie  v.  Forsyth,  tried  before 
Mr.  Justice  Bowen  and  a  special  jury  in  the  K.  B.  at  Quebec,  October,  1839, 
the  doctrine  of  Lord  Tenterden  was  discarded,  in  reference,  at  least,  to  voyages 
between  the  West  Indies  and  Quebec,  and  it  was  shown  to  be  contrary  to  usage. 
Law  Reporter,  for  January,  1840. 

''  Roccus,  note  22.     Brooks  v.  Oriental  Ins.  Company,  7  Pick.  259. 

*^  Vide,  supra,  p.  175. 

^  Peters  v.  Phcenix  Ins.  Company,  3  Serg.  ^  Rawle,  25.  Holdsworth  v. 
Weir,  1  Manning  Sc  Ryland,  673.  American  Ins.  Company  v.  Ogden,  20 
Wendell,  287.  The  want  of  seaworthiness  in  a  vessel  when  the  voyage  com- 
mences, is  a  good  defence,  though  she  arrived  in  safety  at  the  port  of  destina- 
tion.    Preacott  V.  U.  Ins.  Company,  1  Wharion,  399. 
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faith  of  the  owner  or  his  agents,  the  vessel  becomes  un- 
seaworthy  by  damage  or  loss  in  her  hull  or  equipments 
during  the  woyage,  the  owner  must  repair  the  damage  or 
supply  the  loss,  at  the  port  of  refuge,  refreshment,  or 
trade.  The  underwriter  will  be  discharged  from  liabihty 
for  any  loss,  the  consequence  of  such  want  of  faith  or 
diligence.  Unseaworthiness  arising  after  the  commence- 
ment of  the  voyage,  and  produced  by  a  peril  insured 
against,  does  not,  of  itself,  discharge  the  insurer.  It  im- 
poses upon  the  assured  the  duty  of  using  reasonable  dili- 
gence to  repair  it,  and  a  negligence  in  that  respect  may 
discharge  the  insurer  from  any  loss  arising  from  the  want 
of  such  due  diligence.*  If  a  vessel  be  insured  in  the  latter 
part  of  a  long  seavoyage,  the  standard  of  seaworthiness 
is  more  liberal  and  more  relaxed,  and  it  will  be  sufficient 
if  the  vessel  be  competent  to  be  safely  navigated  home.** 
There  are  numerous  cases  in  England,  and  in  this  coun- 
try, on  the  question  of  seaworthiness,  and  they  have 
generally  been  questions  depending  upon  matters  of  fact, 
and  lead  to  inquiries  too  minute  for  general  elementary 
instruction.'^  A  breach  of  the  implied  warranty  of  sea- 
worthiness, in  the  course  of  the  voyage,  has  no  retro- 
spective operation,  and  does  not  destroy  a  just  claim  to 
damages  for  losses  occurring  prior  to  the  breach  of  this 
implied  condition .'^  The  standard  of  seaworthiness  has 
been  gradually  raised  within  the  last  thirty  years,  from  a 
more  perfect  knowledge  of  ship-building,  a  more  enlarged 


^  Paddock  r.  Franklin  Ins.  Company,  11  Pick.  227.  Hollingworth  f.  Brod- 
rick,  7  Adolph.  4'  Ellis,  40.  American  Ins.  Company  v.  Ogden,  20  Wendell, 
287.  294. 

b  Hucks  V.  Thornton,  1  Holt's  N.  Y.  Rep.  30.  Paddock  v.  Franklin  Ins. 
Company,  li  Pick.  227. 

•=  The  cases  are  well  collected  in  Phillips  on  lns7irance,  vol.  i.  308 — 329. 
2d  edit. 

^  Annen  v.  Woodman,  3  Taunt.  Rep.  299.  Sewall,  J/,  in  Taylor  v.  Lowell, 
3  Mass.  Rep.  347.     Paddock  v.  Franklin  Ins.  Companv,  11  Pick.  227. 

Vol.  III.  42 
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experience  of  maritime  risks,  and  an  increased  skill  in 
navigation. 

In  many  ports  certain  equipments  would  now  be 
deemed  essential,  which,  at  an  earlier  period,  were  not 
customary  on  the  same  voyages.  Seaworthiness  is  to  be 
measured  by  the  standard  in  the  ports  of  the  country  to 
which  the  vessel  belongs,  rather  than  by  that  in  the  ports 
or  country  where  the  insurance  was  made.** 

Every  warranty  is  part  of  the  contract,  and  is  either 
express  or  implied.  If  it  be  an  express  warranty,  it  must 
appear  upon  the  face  of  the  policy.  It  differs  from  a  re- 
presentation in  this  respect,  that  it  is  the  nature  of  a  con- 
dition precedent,  and  requires  a  strict  and  literal  per- 
formance. Whether  the  thing  warranted  be  material  or 
not,  and  whether  the  loss  happened  by  reason  of  a  breach 
of  the  warranty,  or  did  not,  is  immaterial.''  A  breach  of 
it  avoids  the  contract  ah  initio.  Every  condition  prece- 
dent requires  a  strict  performance  to  entitle  a 
*289  party  to  his  right  of  action.  But  seaworthiness  *in 
port  may  be  one  thing,  and  seaworthiness  for  a 
whole  voyage  quite  another,  and  a  ship  may  be  seaworthy 
in  harbour  when  under  repair,  though  she  would  not  be 
so  in  that  condition  at  sea."^  It  relates  to  the  purposes  in 
contemplation,  whether  in  port  or  for  the  voyage,  and 
seaworthiness  is  of  course  subject  to  be  modified  by  cir- 
cumstances. A  vessel  may  be  seaworthy  while  lying  in 
port  for  the  purposes  to  which  she  is  to  be  there  applied, 
when  she  would  not  be  for  the  voyage,  and  she  may  be 
seaworthy  for  one  voyage  and  not  for  another.     It  is  suf- 


*  Tidmarsh  V.  Washington  Fire  and  Marine  Ins.  Company,  4  Mason,  439. 

*>  De  Hahn  v.  Hartley,  1  Term  Rep.  343.  Goicoochea  v.  Louisiana  State 
Ins.  Company,  6  Martin,  N.  S.  51. 

<^  Annen  v.  Woodman,  3  TaMnt.  Rep.  299.  Bond  ».  Niitt,  Cowp.  Rep.  601. 
Pawson  V.  Watson,  ihid.  785.  De  Hahn  v.  Hartley,  1  Term  Rep.  343.  Wors- 
ley  tJ.  Wood,  6  ibid.  710.  Forbes  v.  Wilson,  1  Park  on  Insurance,  344. 
Fowler  v.  Mtna  Fire  Ins.  Company,  6  Cowen's  Rep.  673. 
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ficient  if  she  be  seaworthy  for  the  voyage  when  she  sails.^ 
The  general  rule  is  that  the  vessel  must  be  seaworthy 
at  the  commencement  of  the  risk,  whatever  that  risk  may 
be,  in  order  to  make  the  policy  attach  and  charge  the 
insurer.''  It  was  held,  in  the  case  of  Weir  v.  Aherdecn,'^ 
that  though  a  ship  be  unseaworthy  at  the  commencement 
of  the  risk,  yet  if  the  defect  be  cured  before  a  loss,  a 
subsequent  loss  is  recoverable  under  the  policy.  The 
argument  of  Lord  Tenterden  in  favour  of  this  doctrine  is 
very  weighty,  but  a  doubt  seems  to  have  been  thrown 
over  its  solidity  by  the  Supreme  Court  of  the  United 
States.*^ 

There  has  been  much  discussion  respecting  the  doc- 
trine of  seaworthiness,  in  its  application  to  the  successive 
stages  of  the  voj^age  subsequent  to  its  commencement. 
The  owner  is  bound  to  keep  the  vessel  in  a  competent 
state  of  repair  and  equipment  during  the  voyage,  as  far 
as  it  may  be  in  his  power.  If  this  be  not  the  case,  and  a 
loss  afterwards  happens,  which  could  not  by  any  means 
be  either  increased  or  affected  by  a  prior  breach  of  the 
implied  warranty  of  seaworthiness  when  the  policy  at- 
tached, as,  for  instance,  if  the  master  should  omit  to  take 
a  pilot  at  an  intermediate  port,  when  he  ought  and  might 
have  done  it,  and  the  vessel  be  two  years  afterwards  lost 
by  capture,  or  if  he  sailed  without  sufficient  anchors,  and 
the  vessel  be  afterwards  struck  with  lightning,  would  the 
insurer  be  discharged  ?  The  better  opinion  would  seem 
to  be  that  he  would  not  be  discharged.^  A  clause  is  fre- 
quently inserted  in  policies  that  if  a  vessel  upon  a  regular 


*  Taylor  w.  Lowell,  3  il/ass.  Rep.  331.  Merchants' Ins.  Company  v.  Clapp, 
11  Pick.  56. 

''  Paddock  v.  Franklin  Ins.  Company,  11  Pick.  227. 

<^  2  Barnw.  Sf  Aid.  320. 

**  M'Lanahanv.  The  Universal  Ins.  Company,  1  Peters'  Rep.  170. 

•^  Shaw,  Ch.  J.,  Paddock  v.  Franklin  Ins.  Company,  11  Pick.  227.  Weir  v, 
Aberdeen,  2  Barnw.  Sf  Aid.  320.  M-Millan  v.  Union  Ins.  Company  of  Chailes^ 
ton,  S.  C.  1838.     American  Ins.  Company  v.  Ogden,  15  Wendell,  532- 
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survey  be  declared  unseaworthy,  by  reason  of  her  being 
unsound  or  rotten,  the  insurers  shall  be  discharged.  This 
clause  is  intended  to  save  the  underwriters  from  the  vex- 
atious and  difficult  investigation  of  the  latent  defects  of  a 
ship  to  which  the  disaster  was  to  be  attributed.  It  is 
sufficient  if  the  survey  be  made  within  a  reasonable  time 
after  the  termination  of  the  voyage,  and  if  the  survey 
states  that  the  vessel  was  condemned  solely  on  account 
of  rottenness  existing  at  the  time  of  the  survey,  it  is  a 
conclusive  bar  to  the  assured.^ 

The  most  usual  express  warranties  are,  that  the  ship 
was  safe  at  such  a  time,  or  would  sail  by  such  a  day,  or 
would  sail  with  convoy,  or  a  warranty  against  ilhcit  and 
contraband  trade,  or  that  the  property  insured  is  neutral. 
During  the  long  maritime  wars  that  grew  out  of  the 
French  i^evolution,  and  while  we  continued  in  our  neutral 
position,  the  warranty  of  neutrality  attracted  great  atten- 
tion, and  became  a  very  fruitful  topic  of  discussion  in  the 
courts  of  justice.  It  was  understood  and  settled,  that  it 
was  not  sufficient,  under  this  warranty,  that  the  ship  and 
cargo  be  in  fact  neutral.  They  must  be  neutral  to  the 
purpose  of  being  protected,  and,  therefore,  the  ship  must 
have  the  requisite  insignia  of  neutrality  by  being  duly 
documented  as  a  neutral  vessel,  and  by  being  unaccom- 
panied with  documents  that  go  to  falsify  the  warranty. 
She  must  also  have  been  conducted,  throughout  the  voy- 
age, according  to  the  duties  which  particular  treatises, 
and  the  general  rules  of  neutrality,  enjoin,  so  as  to  be  en- 
titled to  protection,  by  the  law  of  nations,  in  the  courts  of 

the  belligerent  powers.     To  construe  the  engage- 
*290      ment  to  be  less  *than  that,  would  be  to  render  it, 

in  a  great  degree,  idle  and  nugatory.     On  such  a 


*  Stcinmetz  v.  United  States  Ins.  Company,  2  Serg.  S,-  Rawle,  296.  Bran- 
degee  v.  National  Ins.  Company,  20  Johns.  Rep.  328.  Griswold  v.  National 
Ins.  Company,  3  Coivc?i'.s  Rep.  96.  Rogers  v.  Niagara  Ins,  Company,  2 
HalVi  N.  Y.Rep.  86. 
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warranty  the  insurer  lays  out  of  view  the  risk  of  loss,  by 
reason  of  the  want  of  due  proof  of  neutrality,  and  of  a 
strictly  neutral  conduct.  The  insured  having  in  his  own 
hands  the  means  to  maintain  his  averment,  he  is  bound  to 
do  it  whenever  and  wherever  the  neutrality  of  the  pro- 
perty, or  its  privileges  as  such,  are  called  in  question.* 
The  warrant}'  imposes  upon  the  insured  the  exact  ob- 
servance of  all  those  duties  which  belong  to  a  neutral 
vessel ;  and  by  the  violation,  or  by  the  omission,  of  any 
clear  and  certain  neutral  duty,  the  vessel  forfeits  her 
neutrality,  and  the  warranty  is  broken.  The  neutral  is 
bound  to  submit  to  visitation  and  search,  and  resistance 
thereto  would  be  a  breach  of  the  warranty.*" 

Many  interesting  questions  arise  in  the  course  of  a  ma- 
ritime war,  upon  the  warranty  of  neutrality,  but  which 
attract  no  attention  while  they  remain  dormant  in  a  sea- 
son of  general  peace.  One  of  those  questions  held  a  pro- 
minent place  some  years  ago  in  the  jurisprudence  of  this 
country,  and  led  to  very  vexed  dicussions,  and  contra- 
dictor}''  results.  The  controversy  to  which  I  allude  was 
concerning  the  legal  effect,  in  a  suit  upon  the  poHcy,  of 
a  sentence  of  condemnation  in  the  admiralty  courts  of 
the  belligerent  powers,  of  property  warranted  neutral,  but 
captured,  libelled,  and  condemned  as  enemy's  property.'^ 
The  general  result  of  those  discussions  has  been  already 
stated,  and  they  will  probably  not  be  revived  until  some 
maritime  war  shall  hereafter  arise,  to  stimulate  cupidity, 
and  disturb  the  commerce  of  the  ocean.  ...... 


*  Blagge  V.  New-York  Ins.  Company,  1  Cairies'  Rep.  .549.  Baring  v.  Royal 
Exchange  Ins.  Company,  5  East's  Rep.  99.  Carrere  v.  Union  Ins.  Company, 
Candy's  Marshall,  406.  a.  note.  Calbraith  v.  Gracie,  ibid.  PhcEni.K  Ins. 
Co.  V.  Pratt,  2  Binn.  Rep.  .308.  Wilcocks  v.  Union  Ins.  Company,  ibid.  .574. 
Coolidge  V.  N.  Y.  Firemen's  Ins.  Company,  14  Johns.  Rep.  .308.  The  register 
is  the  only  requisite  document  in  time  of  peace  in  e\'idence  of  the  national  cha- 
racter of  the  vessel.     Catlett  v.  Pacific  Ins.  Companv,  1  Payne,  .594. 

b  See,  vol.  i.  153. 

«  See,  Yol.il.  120,  121. 
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(6.)   Of  the  yerils  within  the  'policy. 

The  general  rule  is,  that  the  insurer  charges  himself 
with  all  the  maritime  perils  that  the  thing  insured  can 
meet  with  on  the  voyage  :  j;?-«storc  tenetur  quodcunque 
damnum  ohveniens  in  mari.  It  was  an  ancient  opinion 
stated  by  Santerna,  that  the  insurer  was  not  responsible 
for  very  unusual  and  extraordinary  perils  not  specially 
stated.  But  such  a  principle  is  now  utterly  exploded, 
and  the  policy  sweeps  within  its  inclosure  every  peril 
incident  to  the  voyage,  however  strange  or  unexpected, 
unless  there  be  a  special  exception.''  The  perils  enume- 
rated in  the  common  policy  are  sufficiently  comprehensive 
to  embrace  every  species  of  risk  to  which  ships  and  goods 
are  exposed  from  the  perils  of  the  sea,  and  all  other 
causes  incident  to  maritime  adventure.  The  enumerated 
list  may  be  enlarged  or  abridged  at  the  pleasure  of  the 
parties. 

A  person  may  protect  himself  by  insurance  against  all 
losses  except  such  as  may  be  repugnant  to  public  policy 
or  positive  prohibition,  or  occasioned  by  his  own  mis- 
conduct or  fraud.  Against  the  latter  it  is  not  to  be 
presumed  any  insurance  could  be  effected,  nor  would 
the  courts  tolerate  such  a  vicious  principle ;  for  this 
would,  as  Pothier  says,  be  a  contract  which  would  invite 
ad  delinquendum.^ 

1.   Of  the  acts  of  the  gover?ime7it  of  parties. 

An  insurance  against  loss  by  reason  of  the  acts  of 
one's  own  government,  as  an  arrest,  or  embargo,  is  valid. 
There  is  no  distinction  on  this  point  between  a  foreign 
and  domestic  embargo ;  and  if  the  embargo  intervenes 
after  the  commencement  of  the  risk,  it  suspends,  but 


*  Santerna  de  Ass.  part  3.  n.  72.  0?-d.  de  la  Mar.  tit.  Ass.  art.  20.  Code, 
art.  350.     Boulay  Paty,  torn.  iv.  9. 

''  Goix  V.  Knox,  1  Johns.  Cas.  337.  Simeon  v.  Bazett,  2  Maule  4*  Selw.  94. 
Pothier,  Traiti  de  Ass.  No.  65. 
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does  not  dissolve,  the  contract  *of  insurance,  and  the 
insured  may  abandon  and  claim  a  total  loss.^  The  same 
principle  is  incorporated  into  the  new  French  commercial 
code,  and  it  pervades  universally  the  law  of  insurance.'' 
A  distinction  has,  however,  been  taken  between  that  case 
and  a  claim  arising  between  subjects  of  different  states, 
and  it  has  been  held,  that  a  foreigner  could  not  claim 
against  a  British  underwriter,  founded  on  the  act  of  his 
own  state,  any  more  than  if  the  claim  was  created  bj'- 
his  own  act,  and  on  the  principle  that  he  was  to  be  deemed 
a  party  to  the  public  authoritative  acts  of  his  own  govern- 
ment.*^ But  Lord  Ellenborough  afterwards  threw  a  doubt 
ov^er  the  doctrine,  and  explained  away  the  force  of  it,  by 
raising  refined  distinctions.  He  said,  the  exclusion  of  risk 
occasioned  by  the  act  of  the  assured's  own  government, 
was  only  an  implied  exclusion  from  the  reason  and  fitness 
of  the  thing,  and  might  be  rebutted  by  circumstances.** 
The  distinctions  were  afterwards  pointedly  disclaimed, 
and  the  whole  doctrine  exploded,  on  a  writ  of  error,  in  the 
Exchequer  Chamber  ;*'  and  it  was  there  established,  that 
it  was  no  objection  to  the  right  of  recovery  b}^  the  insured, 
that  the  loss  happened  by  the  act  of  the  government  of 
his  country'',  though  he  and  the  insurer  were  subjects  of 
difTerent  states.  The  latter  rule  has,  likewise,  after  a 
clear  and  accurate  review  of  the  cases,  been  adopted  as 
just  and  solid  by  the  Supreme  Court  of  New- York ;  and 
it  was  declared,  that  a  subject  was  not  to  be  deemed  a 
party  to  the  legislative,  and  much  less  to  the  judicial 


*  Fage  V.  Thompson,  cited  in  P<7r^  ow  Insurance,  109.  n.  6th  edit.  Odlin 
V.  Pennsylvania  Ins.  Company,  2  Wash.  Cir.  Rep.  312.  Delano  v.  Bedford 
Ins.  Company,  10  Mass.  Rep.  347.  M'Bride  v.  Marine  Ins.  Company,  5  Johns. 
Rep.  299. 

^  Code  de  Commerce,  art.  369.     1  Emerigon,  541.     Pothier,h.  t.  No.  59. 

"^  Conway  v.  Gray,  10  East's  Rep.  536.  Mennett  v.  Bonham,  15  East's 
Rep.  477.  '  Flindt  v.  Scott,  ibid.  525. 

'1  Simeon  v.  Bazett,  2  Maule  Sf  Selw.  94.  , 

«  Bazett  V.  Meyer,  5  Taunt.  Rep.  824. 
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acts  of  his  own  country,  so  as  thereby  to  deprive 
*293     him  of  remedy  on  *a  policy  by  a  foreign  insurance 

office,  by  reason  of  any  acts  or  judgments  of  his 
own  country.  The  contrary  doctrine  was  founded  on 
a  fanciful  and  unreasonable  theory.* 

2.   Of  interdiction  of  commerce. 

An  interdiction  of  commerce  with  the  port  of  destina- 
tion, or  a  denial  of  entry  by  the  power  at  the  port,  or  by 
a  blockade,  has  been  held  not  to  be  a  loss  within  the  policy, 
by  decisions  in  England  and  in  this  country.  The  loss 
must  be  occasioned  by  a  peril,  acting  upon  the  subject 
insured  immediately,  and  not  circuitously,  and  a  just  fear 
of  capture  is  not  sufficient.''  But  there  are  other  cases, 
which  have  declared  that  an  interdiction  of  commerce 
with  the  port  of  destination  by  means  of  a  blockade,  or 
the  possession  of  the  port  by  an  enemy,  was  a  peril  within 
the  policy.  It  is  considered  a  loss  by  restraint  of  princes 
which  could  not  be  resisted,  and  operates  as  effectually  as 
if  the  vessel  was  actually  seized.  It  would  be  unreason- 
able to  require  the  insured  to  rush  into  danger  with  the 
moral  certainty  of  loss.*^     There  is  no  doubt  about  the 


*  Francis  v.  Ocean  Ins.  Company,  6  Cowen's  Rep.  404.  S.  C.  2  WendelVs 
Rep.  64. 

•>  Hadkinson  v.  Robinson,  3  Bos.  ,^  Pull.  3S8.  Lubback  v.  Rowcroft,  5  Esp. 
N.  P.  Rep.  50.  Parkin  v.  Tunno,  11  East's  Rep.  22.  Richardson  v.  Maine 
Ins.  Company,  6  Mass.  Rep.  102.  King  v.'  Delaware  Ins.  Company,  2  Wash. 
Cir.  Rep.  300.  Smith  v.  Universal  Ins.  Company,  6  Wheaton's  Rep.  176. 
Story,  J.,  in  Andrews  v.  Essex  Ins.  Company,  3  Mason,  6. 

'^  1  Emerigon,  507 — 512.  Symonds  v.  Union  Ins.  Company,  4  Dallas''  Rep. 
417.  Schmidt  v.  Union  Ins.  Company,  1  Johns.  Rep.  249.  Craig  v.  Union 
Ins.  Company,  6  ibid.  226.  Barker  v.  Blakes,  9  East's  Rep.  283.  Oliveraw. 
Union  Ins.  Company,  3  IVkeaton's  Rep.  183.  Saltus  v.  Union  Ins.  Company, 
15  Johns.  Rep.  523.  Thompson  v.  Read,  12  Serg.  4"  Rawle,  440.  Simonds 
V.  Union  Ins.  Company,  1  Wash.  Cir.  Rep.  382.  Yigers  v.  Ocean  Ins.  Com- 
pany, 12  Louisiana  Rep.  362.  If  the  loss  be  occasioned  by  the  illegal  act  of  a 
foreign  government,  it  is  a  loss  within  the  perils  of  the  policy,  even  though  the 
master  refused  to  submit  to  the  illegal  order,  provided  his  actual  conduct  was 
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general  principle,  that  if  the  voyage  be  relinquished 
merely  through  fear  of  capture,  the  loss  is  not  covered 
by  the  policy.  The  apprehension  of  capture,  or  of  any 
other  peril  in  transitu  is  no  ground  of  abandonment.  But 
a  just  fear  of  one  of  the  perils  insured  against,  has  been 
deemed  equivalent  to  the  presence  of  vis  major,  when 
that  applied  directly  and  effectually,  as  in  the  case  of  a 
blockading  squadron,  so  as  to  break  up  the  voyage.  The 
danger  was  imminent,  and  might  be  said  to  be  present 
and  palpable,  as  well  as  apparently  remediless  and 
morally  certain.  If  therefore  the  danger  be  so 
great  as  to  amount  to  almost  a  certainty  *of  cap-  *294 
ture,  it  becomes  a  restraint  in  contemplation  of 
the  pohcy,  and  this  is  the  doctrine  which  is  best  supported 
by  authority. 

A  warranty  against  ilhcit  trade  was  introduced  into 
some  of  our  American  policies  in  1788.  It  was  intended 
to  apply  only  to  seizures  for  breaches  of  the  laws  of  trade, 
and  the  commercial  regulations  of  ports.  It  does  not 
extend  to  seizures  for  offences  against  the  law  of  nations, 
nor  to  acts  of  lawless  violence,  though  committed  under  a 
pretext  of  some  municipal  regulation;  nor  to  arbitrary 
seizures  under  the  pretence  of  iUicit  trade,  when  in  truth 
no  such  thing  existed.  It  only  apphes  to  protect  the 
insurers  against  illicit  trade  actually  carried  on  or  at- 
tempted.* 

3.   Of  risks  excluded  by  the  usual  memorandum. 

To  prevent  disputes  respecting  partial  losses,  arising 
from  the  perishable  quahty  of  the  goods  insured,  or  from 
trivial  subjects  of  difference,  it  has  been  a  general  practice 


bona  fide  in  furtherance  of  the  voyage.     WiUiams  v.  Suffolk  Ins.  Company,  C. 
C.  U.  S.  Mass.,  August,  1838. 

a  Faudel  v.  Phcenix  Ins.  Company,  4  Serg.  ^  Rmcle,  29.     Cuculu  v.  Orleans 
Ins.  Company,  18  Martin's  Louis.  Rep.  11. 
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to  introduce  into  policies  a  stipulation,  by  way  of  memo- 
randum, that  upon  certain  enumerated  articles,  the  in- 
surer should  not  be  liable  for  any  partial  loss  whatever, 
and  upon  others  for  none,  under  a  given  rate  per  cent. 
This  clause  was  first  introduced  into  the  Enghsh  poli- 
cies about  the  year  1749.  Before  that  time  the  insurer 
was  liable  for  every  injury,  however  small,  that  hap- 
pened to  the  thing  insured.  In  France,  if  there  be 
no  such  express  stipulation,  the  ordinance  of  the  ma- 
rine, and  the  new  code,  provide  that  the  insurer 
*295  *shall  not  be  liable,  if  the  partial  loss  does  not 
exceed  one  per  cent,  of  the  value  of  the  article 
damaged.*^ 

The  memorandum  clause  alluded  to,  usually  declares 
that  the  enumerated  articles,  and  any  other  articles  that 
are  perishable  in  their  own  nature,  shall  be  free  from 
average  under  a  given  rate,  ttnless  general,  or  the  ship  he 
stranded.  In  consequence  of  this  exception,  all  small 
partial  losses,  however  inconsiderable,  are  to  be  borne  by 
a  general  average,  provided  they  were  incurred  in  a  case 
proper  for  such  an  average ;  and  in  Cantillon  v.  London 
Assurance  Company,^  it  was  held,  that  the  exception 
amounted  to  a  condition,  and  that  if  the  ship  was  stranded, 
the  insured  was  let  in  to  prove  his  whole  partial  loss.  But 
in  Wilson  v.  Smith,''  that  decision  was  overruled,  and 
it  was  held  that  those  words  did  not  make  a  condition, 
but  only  an  exception;  and  that  in  the  case  of  strand- 
ing, and  in  all  cases  proper  for  a  general  average, 
and  in  those  cases  only,  the  memorandum  did  not  apply. 
Afterwards,  in  Mason  v.  Skurray,^  Lord  INIansfield  held 


a  3  Burr.  Rep.  1551.     Ord.  de  la  Mar.  tit.  Assurances,  art.  47.     Code  de 
Commerce,  art.  408. 
b  Cited  3  Burr.  Rep.  1553. 
<"  3  Burr.  Rep.  1550. 
^  Park  on  Insicrance,  160. 
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the  same  doctrine;  and  in  CocJcingv.  Fraser,^th.e  principle 
was  carried  still  further,  and  received  its  due  expansion, 
and  was  clearly  and  precisely  defined.  It  was  settled 
by  a  strong  determination  of  the  court  of  K.  B.,  that  though 
a  total  loss  may  exist,  in  certain  cases,  when  the  voyage  is 
defeated,  yet  in  case  of  perishable  articles  within  the 
memorandum,  the  insurer  is  secure  against  all  damage 
to  them,  whether  great  or  small,  whether  it  defeats  the 
voyage,  or  only  diminishes  the  price  of  the  goods,  unless 
the  article  be  completely  and  actually  destroyed,  so  as  no 
longer  physically  to  exist.  Considering  the  difficulty  of 
ascertaining  how  much  of  the  loss  arose  by  the 
perils  of  the  sea,  and  how  much  by  *the  perisha-  *296 
ble  nature  of  the  commodit}^  and  the  impositions 
to  which  insurers  would  be  liable  in  consequence  of  that 
difficulty,  the  rule  of  construction,  as  settled  in  that  case, 
is  very  salutary,  by  reason  of  its  simplicity  and  certainty. 
But  this  decision  was  shaken,  and  the  original  doctrine 
of  Lord  Ch.  J.  Ryder,  in  Cantillon  v.  London  Assurance 
Coynpany,  revived,  by  the  decision  of  the  K.  B.  in  Burnet 
V.  Kensington^  \v\{\ch.  declared,  that  if  the  ship  be  stranded, 
it  destroyed  the  exception,  and  let  in  the  general  words  of 
the  pohcy.  It  was  also  shaken  by  the  observations  of 
Lord  Alvanley,  in  Dyson  v.  Rowcroft,'^  and  of  Lord  Ellen- 
borough,  in  Cologan  v.  Londo7i  Assurance  Company.^  In 
our  American  courts,  the  doctrine  of  the  case  of  Cocking 
V.  Fraser  is  the  received  law.  It  was  exphcitly  and 
pointedly  recognised  as  a  sound  decision  by  the  Supreme 
Court  of  New- York,  in  Maggrath  v.  Church,'^  and  it  has 


*  Park  on  Insurance,  151.     In  some  of  our  American  policies  ihe  exception 
in  these  words,  or  the  ship  be  stranded,  is  omitted, 
b  7  Term  Rep.  210. 
•=  3  Bos.  4-  Pull.  474. 
d  5  Maule  Sf  Selic.  447. 
^  1  Cainei  Rep.  196. 
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received  a  similar  sanction  in  subsequent  cases,  in  that 
and  in  other  courts  f  and  the  weight  of  authority  is  in 
favour  of  the  doctrine,  that  in  order  to  charge  the  insurer, 
the  memorandum  articles  must  be  specifically  and  phy- 
sically destroyed,  and  must  not  exist  in  specie.  It  has 
been  frequently  a  vexed  point  in  the  discussions,  whether 
the  insurer  was  holden,  if  the  memorandum  articles  phy- 
sically existed,  though  they  were  absolutel}'  of  no  value. 
The  dicta  of  some  of  the  judges,  in  the  cases  referred  to, 
are  in  favour  of  the  doctrine,  that  an  extinguishment  of  the 
memorandum  articles  in  value,  was  equivalent  to  an  ex- 
tinguishment in  specie;  and  there  is  much  plausible 
reasoning  in  favour  of  that  explanation  of  the  rule. 
*297  *Lord  Ellenborough,  in  Cologan  v.  London  Assu- 
rance Company,  expressed  himself  strongly  on  the 
point,  and  declared  that  it  could  not  be  less  a  total  loss 
because  the  commodity  subsisted  in  specie,  if  it  subsisted 
only  in  the  form  of  a  nuisance.  There  was  a  total  loss  of 
the  thing,  if,  by  any  of  the  perils  insured  against,  it  was 
rendered  of  no  use  whatever,  although  it  might  not  be 
entirely  annihilated.^ 

If  there  be  a  total  loss  of  the  voyage  by  reason  of  ship- 
wreck, or  any  other  casualty,  and  there  be  no  other 
means  to  forward  the  cargo,  there  is  no  distinction  be- 
tween  the  memorandum   articles   and  the  rest   of  the 


*  Neilson  lu  Columbia  Ins.  Company,  3  Caines'  Rep.  108.  Saltus  v.  Ocean 
Ins.  Company,  14  Johns.  Rep.  138.  Marcardier  v.  Chesapeake  Ins.  Company, 
8  Cranch^s  Rep.  39.  Morean  v.  United  States  Ins.  Company,  1  Wheat.  Rep. 
219. 

*>  5  Maulc  4"  Seho.  447.  Parry  v.  Aberdein,  9  Barmc.  ^  Cress.  411.  Mr. 
Benecke  says,  that  the  prevalent  opinion  now  is,  that  if  the  memorandum  articles 
are,  by  sea  damage,  rendered  of  no  value,  there  is  a  total  lost,  though  they  exist 
in  specie.  And  yet  he  puts,  and  leaves  unanswered  the  question,  whether,  if  a 
cargo  offish,  valued  at  100  pounds,  be  entirely  rotten,  and  can  be  sold  for  one 
shilling,  for  manure,  is  that  deemed  of  any  value  ?  Benecke  on  Indemnity,  379. 
He  might  have  answered  in  the  negative,  for  the  cargo  was  of  no  value  as  fish,  or 
in  contemplation  of  the  contract. 
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cargo.     The  total  loss  applies  equally  to   the   whole.=^ 
When  part  of  the  articles  in  the  memorandum  are  totally 
destroyed  by  the  perils  insured  against,  and  the  residue 
remain  partially  damaged,  it  has  been  a  very  unsettled 
question,  whether  the  insured  was  entitled  to  recover  for 
the  part  so  totally  lost.     The  case  of  Davy  v.  Mil- 
ford,^  is  a  strong  determination  in  favour  of  the  *re-     *298 
covery.     It  was  said,  that  there  was  no  case,  nor 
no  reason  to  maintain,  that  where  the  least  particle  of 
the  thing  insured  subsisted  in  specie,  though  the  greater 
part  was  actually  destroyed,  the  insured  should  be  pre- 
cluded  from  recovering  the  value  of  that  which  was 
totally   lost.      The    language    of  some    of   the  judges, 
afterwards,   in    Cologan  v.  London  Assurance  Company," 
was  to  the  same  effect.     But,  in  opposition  to  that  doc- 
trine, we  have  the  case  of  Hedburgh  v.  Pearson,'^  in  which 
the  hogsheads  of  sugar  covered  by  the  memorandum 
were  saved,  but  the  greater  part  of  the  loaves  in  each 
hogshead  were  washed  out  and  destroyed  by  a  peril  of 
the  sea,  and  yet  it  was  held  to  be  only  an  average  loss, 
and  the  insurer  wholly  discharged.     So,  in   Guerlain  v. 
Col.  Insurance  Company,''  part  of  the  memorandum  arti- 
cles (and  which  were  distinct  kinds  of  provisions,  and 
specifically  enumerated  in  the  pohcy)  were  lost  by  ship- 
wreck, and  the  insured  was  not  allowed  to  recover,  on 
the  ground  that  the  insurance  was  upon  so  much  cargo 


a  Manning  v.  Newnham,  Candy's  Marshall,  586.  Cologan  v.  London  As- 
surance Company,  5  Maule  ^  Selw.  447.  Morean  v.  United  States  Ins.  Com- 
pany, 1  Wheat.  Rep.  219.  Maggrath  v.  Church,  1  Caines'  Rep.  214,  and, 
see,  Phillips  on  Insurance,  vol.  ii.  467 — 510.  2d  edition,  where  all  the  cases 
are  collected  and  stated.  The  French  code,  art.  409,  exempts  the  insurer,  un- 
der the  clause,  free  from  average,  for  all  partial  losses,  except  in  cases  which 
authorize  an  abandonment;  and,  in  such  cases,  the  insured  has  the  option 
between  the  abandonment  and  the  claim  for  average  loss. 

b  15  East's  Rep.  559. 

<=  5  Maule  Sf  Selw.  447.  ,  - 

d  7  Taunt.  Rep.  154. 

«  7  Johns.  Rep.  527. 
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as  an  Integral  subject,  and  the  insurer  was  not  liable  for 
any  particular  item,  though  it  was  totally  lost.  The 
court  referred  to  several  decisions  in  the  French  tribu- 
nals, as  reported  by  Emerigon,*  and  to  the  doctrine  of 
that  writer,  by  which  it  appears,  that  in  France,  under 
the  clause  free  of  average,  the  insurer  is  not  holden, 
though  part  of  the  subject  insured  be  totally  destroyed. 
The  principle  is,  that  the  parties  have  a  right  to  make 
their  own  contracts,  and  if  the  contract  be  lawful,  it  be- 
comes a  law  to  the  court,  and  it  would  introduce  uncer- 
tainty and  confusion  to  undertake  to  modify  the  contract 
(as  they  do  in  Italy,  under  this  very  clause*^)  upon 
assumed  principles  of  equity.  The  cases  of  Biays  v. 
The  ChesapeaJce  Insurance  Company,  Morean  v.  The 
*299  *United  States  Insurance  Company,  and  of  Hum- 
phreys V.  The  Union  Insurance  Company,'^  have 
established  the  same  rule,  that  the  underwriter  pays 
nothing  if  the  loss  of  the  memorandum  articles  be  partial, 
and  not  total ;  and  it  is  partial  only  when  part  of  the 
cargo  arrives  in  safety,  however  deteriorated  in  value, 
though  another  part  of  the  cargo  had  been  wholly  de- 
stroyed by  disasters  on  the  voyage.  This  may  now  be 
considered  as  the  settled  law  of  this  country  on  the 
subject.*^ 

The  French  law  requires,  that  goods,  subject  by  their 
nature  to  particular  detriment  or  diminution,  be  specified 


*  1  Emerigon,  662 — 670. 

^   Targa,  ch.  52.  not.  18.     Casaregis,  Disc.  47.  n.  10. 

<:  7  Cranch,  415.     1  Wlieat.  Rep.  219.  227.  note.     3  Mason,  429. 

^  Wadsworth  v.  Pacific  Ins.  Company,  4  Wendell,  33.  In  that  case  it  was 
decided,  that  the  underwriter  was  not  answerable  for  a  partial  loss  on  memo- 
randum articles,  except  for  general  average,  unless  there  be  a  total  loss  of  the 
whole  of  the  particular  species,  whether  the  particular  article  be  shipped  in  bulk, 
or  in  separate  boxes  or  packages.  So,  in  Brooke  v.  Louisiana  Ins.  Company, 
17  Martin,  530,  where  the  insurance  was  of  a  cargo  of  mules  as  memorandum 
articles,  it  was  held,  that  there  must  be  a  physical  total  loss  of  the  whole  num- 
ber insured,  to  authorize  a  recovery.  See,  16  B'lartin,  640.  681,  discussions  on 
the  same  case. 


Lee.  XL VIII.]  OF  PERSONAL  PROPERTY.  299 

in  the  policy  ;  otherwise,  the  insurer  is  not  Uable  for  the 
losses  which  may  happen  to  those  articles,  unless  the  in- 
sured was  ignorant  of  the  nature  of  the  cargo  at  the  time 
the  contract  was  made.''  This  is  a  valuable  rule,  calcu- 
lated to  guard  against  dispute  and  imposition. 

4.   Of  the  usual  perils  covered  hy  the  policy. 

It  will  not  be  necessary,  nor  will  this  course  of  instruc- 
tion permit  me  to  do  more,  than  take  notice  of  a  few  of 
the  prominent  perils  which  accompany  the  voyage,  and 
surround  it  with  danger.  The  general  and  sweeping 
clause  in  the  pohcy  which  follows  the  list  of  enumerated 
perils,  "  and  of  aU  other  perils,  losses,  and  misfortunes  to 
the  hurt,  detriment,  or  damage  of  the  goods,  ship,  &c." 
cover  other  cases  of  marine  damage  of  the  like  kind  with 
those  specially  enumerated,  and  occasioned  by  similar 
causes.'' 

The  ignorance  or  inattention  of  the  master  or  mariners, 
is  not  one  of  the  perils  of  the  sea.*^  Those  words 
apply  to  all  *those  natural  perils  and  operations  of  *300 
the  elements  which  occur  without  the  intervention 
of  human  agency,  and  which  the  prudence  of  man  could 
not  foresee,  nor  his  strength  resist.  Quod  fato  contingit, 
et  cuivis  yatrifamilias,  quamvis  diligentissimo  possit  contingere. 
The  imprudence,  or  want  of  skiU  in  the  master,  may 
have  been  unforseen,  but  it  is  not  a  fortuitous  event.*^ 


»  Ord.  de  la  Mar.  tit.  Des  Ass.  art.  31.     Code  de  Commerce,  art.  355. 

b  Cullen  V.  Butler,  5  Maule  Sf  Selw.  461. 

<=  Pothier,  h.  t.  No.  64.  Gregson  v.  Gilbert,  Park  on  Insurance,  83.  Lodo- 
wick  V.  Ohio  Ins.  Company,  5  Hammond,  435. 

^  In  Straccha,  Glossa.  22,  casus  fortuitus  is  defined  to  be  accidens,  quod 
jper  custodiam,  curam  et  diligentiam  mentis  liumance  evitari  nan  potest. 
Santerna,  de  Ass,  part  3.  n.  65,  adds,  ubi  diligentissimus  prcecavisset,  et 
providisset  non  dicitur  proprie  casus  fortuitus.  In  Andrews  v.  Essex  Marine 
Ins.  Company,  3  Mason's  Rep.  26,  and  in  the  case  of  Cammann  v.  N.  Y.  Na- 
tional Ins.  Company,  tried  in  the  Superior  Court  in  New-York,  in  December, 
1834,  it  was  held  to  be  an  unsettled  question,  whether  a  loss  proceeding  from 
the  negligence  of  the  captain,  would  affect  the  policy  as  fully  as  fraud,  and  the 
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The  insurer  undertakes  only  to  indemnify  against  extra- 
ordinary perils  of  the  sea,  and  not  against  those  ordinary 
ones  to  which  every  ship  must  inevitably  be  exposed ; 
but  it  is  often  difficult  to  discriminate  between  damage 
occasioned  by  the  ordinary  service  of  the  voyage,  and 
which  falls  upon  the  owner,  and  by  a  peril  of  the  sea  for 
which  the  insurer  is  responsible.  Damages  resulting 
from  the  ordinary  employment  of  the  ship,  or  the  inherent 
infirmity  of  the  article,  as  the  loss  of  an  anchor  by  the 
friction  of  the  rocks,  or  the  wear  and  tear  of  the  equip- 
ment of  the  ship,  or  her  destruction  by  worms,  or  the 
diminution  of  liquids  by  the  ordinary  leakage  to  which 
they  are  naturally  subject,  or  hemp  taking  fire  in  a  state 
of  effervescence,  may  be  mentioned  as  instances  of  losses 
which  are  not  within  the  policy,  because  they  are  not 
losses  attributable  to  a  cas  fortuit.^     It  has  even  been  a 


proper  rule  was  suggested  by  Oakley,  J.,  to  be,  that  the  neglect  of  the  captain 
to  use  those  precautions  against  damage,  which  a  prudent  man  would  have  used 
under  like  circumstances,  would  be  a  case  of  gross  negligence  within  the  meaning 
of  the  law.  In  the  case  of  Bolton  v.  American  Ins.  Company,  tried  in  the  Su- 
perior Court  of  New-York,  before  Ch.  J.  Jones,  (November,  1835,)  it  was  held, 
that  the  underwriters  were  liable  for  a  loss  arising,  not  from  negligence  merely, 
but  from  gross  negligence  by  the  master.  But  it  is  very  difficult  to  draw  the  line 
of  distinction  between  the  cases  where  gross  negligence  ends  and  ordinary 
negligence  begins,  or  to  distinguish  between  pure  accident,  and  accident  from 
negligence.  The  Courts  seem  to  be  approximating  in  effect  to  the  French  mean- 
ing of  barratiy,  for  they  hold,  that  in  a  case  not  amounting  to  baiTatry  within  the 
meaning  of  the  English  law,  if  the  proximate  cause  of  the  loss  be  a  peril  enu- 
merated, the  insurer  is  liable,  though  the  remote  cause  of  that  loss  was  the  negli- 
gence of  the  master  or  crew.  Shore  v.  Bentall,  7  Barnw.  4'  Cress.  798.  note. 
Busk  V.  Royal  Exchange  Ass.  Company,  2  Barnw.  Sj-  Aid.  73.  Bishop  v. 
Pentland,  7  Barnw.  Si-  Cress.  219.  Patapscolns.  Company?;.  Coulter,  3  Peters^ 
S.  C.  Rep.  222.     See,  also,  infra,  p.  306.  note  3,  and  2  Sumner's  Rep.  200. 

a  Valin,  tom.  ii.  81.  Pothier,  des  Ass.  No.  66.  1  Emerigon,  390.  Rhol 
V.  Parr,  1  Esp.  N.  P.  Rep.  444.  Martin  v.  Salem  Marine  Ins.  Company,  2 
Mass.  Rep.  420.  Boyd  v.  Dubois,  3  Campb.  N.  P.  Rep.  133.  Mr.  Phillips, 
in  his  Treatise  on  Insurance,  vol.  i.  639,  very  properly  adds,  that  if  the  injury 
to  the  ship,  by  worms,  arose  from  the  loss,  by  a  sea  peril,  of  the  protection  of  the 
copper  sheathing,  the  insurer  may  reasonably  be  charged.  But  if  the  loss  of  the 
sheathing  might  have  been  repaired,  before  the  vessel  became  exposed  to  the  action 
of  the  worms,  it  was  an  act  of  negligence  in  the  master,  which  would  exonerate 
the  underwriter.     Hazard  v.  N.  E.  Marine  Ins.  Company,  1  Sumner,  213.     The 
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vexed  question,  whether  damage  done  to  a  ship  by  rats, 
was  among  the  casualties  comprehended  under  perils  of 
the  sea,  and  the  authorities  are  much  divided  on  the  ques- 
tion. The  better  opinion  would,  however,  seem 
to  be,  that  the  insurer  *is  not  liable  for  this  sort  *301 
of  damage,  because  it  arises  from  the  negligence 
of  the  common  carrier,  and  it  may  be  prevented  by  due 
care,  and  is  within  the  control  of  human  prudence  and 
sagacity.* 

When  a  missing  vessel  shall  be  presumed  to  have 
perished  by  a  peril  of  the  sea,  depends  upon  circumstan- 
ces, and  there  is  no  precise  time  fixed  by  the  English  law.'' 
In  the  French  law,  a  vessel  not  heard  from  is  presumed 
to  be  lost  after  the  expiration  of  one  year  in  ordinary  voy- 
ages, and  of  two  years  in  long  ones.'=  The  ordinances  of 
foreign  states  have  been  very  arbitrary  on  this  point. 
Thus,  by  the  ordinance  of  Hamburg,  a  ship  was  presumed 
to  be  lost,  if  bound  to  any  place  in  Europe,  and  not  heard 
from  in  three  months,  and  by  the  Recojiilacion  des  Loycs 
de  Indias,  in  Spain,  if  a  vessel  which  goes  to  the  Indies  is 


insurer  is  liable  for  all  accidents  arising  from  any  cxtTaordinary  circumstances 
or  cause,  and  not  from  the  inherent  weakness  or  ordinary  wear  and  tear  of  the 
vessel.  Potter  v.  Suftolk  Ins.  Company,  2  Sumner,  197.  Fletcher  v.  Inglis,  2 
Bariiw.  4'  Aid.  315. 

a  Dale  V.  Hall,  1  Wils.  Rep.  281.  Hunter  v.  Potts,  4  Campb.  N.  P.  Rep. 
203.  Aymar  v.  Astor,  6  Cowen's  Rep.  266.  Roccus,  de  Ass.  n.  49.  Cleirac, 
sur  le  Guidon,  ch.  5.  art.  8,  and  Emerigon,  torn.  i.  377,  378,  who  cites  the  Dig. 
19.  2.  13.  6,  and  Casaregis,  Straccha,  Santerna,  Kuricke,  and  Targa,  may  all 
be  considered  as  maintaining  the  principle,  that  the  owner,  and  not  the  insurer,  is 
holden  for  an  injury  by  rats ;  and  the  only  case  that  I  have  met  with  directly  to 
the  contrary,  is  Garrigues  v.  Coxe,  1  Binn.  Rep.  592.  The  opinion  oi Santerna, 
De  Ass.  part  4.  n.  31,  32,  is  not  consistent  with  his  own  principles;  for,  while 
he  admits  that  an  injury  by  rats  cannot  properly  come  under  the  name  of  casus 
fortuitus;  magis  est  improvisus  poveniens  ex  alterius  culpa,  quain  fortuitus, 
he  still  concludes  it  to  be  a  peril  generally  and  absolutely  assumed,  when  not 
conti-oUed  by  usage. 

''  Green  v.  Brown,  Str.  Rep.  1199.  Brown  v.  Neilson,  1  Caines'  Rep.  525. 
Gordon  v.  Bowne,  2  Johns.  Rep.  150.  Houstman  v.  Thornton,  1  Holt's  N.  P. 
JEe^.  242.  ; 

<=  Code  de  Commerce,  art.  .375. 

Vol.  III.  44 
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not  heard  from  within  a  year  and  a  half.*  In  the  case  of 
missing  vessels,  the  loss  is  presumed  to  have  happened 
immediately  after  the  date  of  the  last  news  ;  so  that  if  an 
insurance  be  for  three  months,  and  the  vessel  not  being 

heard  from,  a  further  insurance  is  made  for  a  year, 
*302     and  the  vessel  *is  never  heard  from,  in  that  case 

the  first  insurer  pays  the  loss.'' 
What  degree  of  peril  changes  it  from  an  ordinary  to 
an  extraordinary  character,  so  as  to  bring  it  within  the 
stipulation  of  indenniity,  is  frequently  a  perplexing  ques- 
tion, to  be  determined  by  the  circumstances  of  the  par- 
ticular case.  And  to  prevent  uncertainty  and  dispute, 
it  is  a  settled  rule,  that  the  peril,  whatever  it  may  be, 
upon  which  the  pohcy  attaches,  must  be  the  proximate, 
and  not  the  remote  cause  of  the  loss.  Causa proxima  non 
remota  spectatur.'^     If  a  ship  be  driven  ashore  by  the  wind, 


^  1  Magens,  89,  90.    Institutes  of  the  Civil  Laic  of  Spain,  b.  2.  tit.  17.  ch.  1. 

*>  Boulay  Paty,  tom.  iv.  246. 

^  Walker  v.  Maitland,  5  Barnw.  <5'  Aid.  171.  It  is  upon  the  principle  men- 
tioned in  the  text,  that  the  insurer  on  goods  is  not  liable  when  they  are  sold  by 
the  captain  of  a  ship,  to  defray  the  expense  of  repairs,  rendered  necessary  by  a 
tempest.  Powell  v.  Gudgeon,  5  Maule  4'  Selw.  431.  Sarguy  v.  Hobson,  4 
Bingham,  131.  Damages  to  another  vessel  by  collision,  in  which  the  vessel  in- 
sured, according  to  the  admiralty  rule,  in  a  case  of  mutual  error,  was  bound  to 
bear  half  the  damage,  wei-e  held  by  the  K.  B.  not  chargeable  upon  the  insurer, 
for  the  proximate  injury  is  what  the  insurer  has  to  sustain,  and  not  what  the 
ship  has  to  pay  for  damages  to  another,  by  an  accident  remote  and  incidental. 
De  Vaux  v.  Salvador,  4  Adolph.  i^  Ellis,  420.  This  decision  was  examined 
and  questioned  by  Mr.  Justice  Story,  in  the  case  of  Peters  v.  Warren  Ins.  Co. 
in  the  C.  C.  U.  S.  for  Massachusetts,  in  Octobei-,  1839,  2  Phillips  on  Insu- 
rance, 2d  edif.  181 — 190.  In  that  case  the  Ship  Paragon  came  in  collision  in 
the  river  Elbe  with  the  galliot  Franc  Anna,  and  sunk  her ;  no  fault  on  either 
side.  The  marine  court  at  Hamburg  apportioned  one-half  of  the  loss  upon  the 
Paragon,  which  the  master  was  compelled  to  pay,  and  for  which  the  under- 
writers were  held  liable,  on  the  ground  that  the  damages  apportioned  on  the  Pa- 
ragon, were  a  direct  and  proximate  eft'ect  of  the  collision.  The  great  point  in 
discussion  was  not  the  principle  that  ca7isa  proxima  non  remota  spectatxir, 
but  its  application.  Lord  Bacon  {Maxims  of  the  Law,  regula  1,)  gives  this 
sound  reason  for  the  maxim,  that  "  it  were  infinite  for  the  law  to  consider  the 
causes  of  causes,  and  their  impulsions  one  of  another;  therefore,  it  contenteth 
itself  with  the  immediate  cause."  The  French  codes  and  jurists,  in  a  case  of 
mere  accident  by  collision,   without  the   fault   of  cither  party,  and  where  the 
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and  in  that  situation  be  captured  by  an  enemy,  the  loss  is 
to  be  imputed  to  the  capture,  and  not  to  the  stranding.** 
When  a  partial  loss  is  followed  by  a  total  loss,  the  former 
may  be  considered  as  merged  in  the  latter.  The  courts 
are  not  to  be  seeking  about  for  odds  and  ends  of  previous 
partial  losses,  when  there  is  an  overwhelming  cause  of 
loss  which  swallows  up  the  whole  subject  matter.''  So, 
on  the  other  hand,  if  the  first  loss  be  distinct  and  total, 
and  be  followed  by  abandonment,  the  rights  of  the  parties 
are  fixed,  and  the  courts  are  not  to  cast  their  eyes  for- 
ward to  see  what  further  perils  awaited  the  property.*^ 

By  the  rule  and  practice  in  the  United  States,  the 
wages  and  provisions  of  the  crew  during  the  necessary 
detention  of  the  vessel  for  repairs  requisite  in  the  course 
of  the  voyage,  by  reason  of  perils  insured  against,  are 
considered  as  included  in  the  perils  of  the  sea, 
and  made  chargeable  upon  *the  insurer  f  and  we  *303 
have  already  seen*^  how  far  wages  and  provisions 


damages  are  apportioned,  declare  that  the  insurers  bear  the  part  of  the  damages 
which  belong  to  the  vessel  insured  by  them.  Emerigon,  Valin,  Pothier,  Boulay 
Paty,  and  Estrangin,  the  commentator  on  Pothier,  all  concur  in  this  rule,  and  it 
appears  to  me  that  the  decision  of  Mr.  Justice  Story  was  well  sustained  by  just 
reasoning  and  sound  authority. 

*  Green  v.  Elmslie,  Peake's  N.  P.  Rep.  212.  In  De  Hahn  v.  Cobbett,  2 
Bingham,  20-5,  a  ship  was  sti-anded,  and  in  that  condition  captured,  and  the 
froxima  causa  was  held,  in  that  case,  to  be  the  shipvvTeck  and  not  the  capture, 
as  the  former  was  a  total  loss. 

''  Livie  V.  Jansen,  12  East's  Rep.  648. 

<=  Schieftelin  v.  N.  Y.  Ins.  Company,  9  Johns.  Rep.  27. 

"*  Walden  v.  Le  Roy,  2  Caines'  Rep.  263.  Barker «?.  Phenix  Ins.  Company, 
8  Johns.  Rep.  307.  Padelford  v.  Boardman,  4  Mass.  Rep.  548.  Clark  v. 
U.  S.  Fire  and  Marine  Ins.  Company,  7  Mass.  Rep.  36.5.  In  Guzzam  v.  Cin- 
cinnati Ins.  Company,  6  Ohio  Rep.  73,  it  was  held,  that  in  a  policy  on  time, 
the  insurer  was  not  liable  for  the  wages  of  the  crew,  while  the  vessel  is  stranded 
within  the  time.  The  wagas  were  considered  to  be  the  ordinary  expense.  Webb 
V.  Protec.  Ins.  Company,  Ibid.  456.  S.  P.  But  in  the  case  of  Potter  v.  The 
Ocean  Ins.  Company,  C.  C.  U.  S.  Mass.  October,  1837,  Judge  Story  held,  that 
it  made  no  difference  in  the  application  of  the  principle,  that  the  wages  and  pro- 
visions of  the  crew,  while  the  vessel  went  into  port  to  repair,  constituted  a  gene- 
ral average,  when  the  insurance  was  on  time. 

e  Supra,  p.  236. 
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contitute  an  item  of  general  average  in  the  cases  of  cap- 
ture, embargo,  or  detention.  But  I  cannot  undertake  to 
specify  more  particularly  the  various  kinds  of  losses 
which  are  deemed  to  be  covered  by  the  general  stipula- 
tion to  indemnify  against  perils  of  the  sea.  Many  subtle 
distinctions  have  been  raised  and  discussed  in  the  books 
on  this  point,  and  several  of  them  have  been  stated  or 
referred  to  by  Mr.  Phillips.* 

The  enumerated  perils  of  the  sea,  pirates,  rovers,  thieves, 
include  the  wrongful  and  violent  acts  of  individuals, 
whether  in  the  open  character  of  felons,  or  in  the  cha- 
racter of  a  mob,  or  as  a  mutinous  crew,  or  as  plunderers 
of  shipwrecked  goods  on  shore.''  The  theft  that  is  in- 
sured against  by  name,  means  that  which  is  accompanied 
by  violence,  {Jatrocinimn,)  and  not  simple  theft :  furtum 
lion  est  casus  fortuitus.'^     But  the  stipulation  of  indemnity 


=  Phillips^  Treatise  on  Insurance,  vol.  i.  635 — 647. 

**  Nesbit  V.  Lushington,  4  Term  Rep.  783.  Brown  v.  Smith,  1  Doiu's  Rep. 
349.  Bondrett  v.  Hentigg,  1  HoWs  N.  P.  Rep.  149.  Pirates,  rovers,  thieves, 
are  perils  expressly  mentioned  in  the  policy;  but  in  the  early  history  of  insu- 
rance, it  was  quite  a  vexed  question,  whether  they  were  included  among  the 
general  perils  of  the  sea ;  and  Santerna,  and  after  him  Straccha,  have  noticed 
the  discussions,  and  compiled  learning,  on  the  point.  It  was  conceded,  that 
piracy  was  a  casus  fortuitus  of  the  sea,  but  not  theft.  Santerna,  De  Ass. 
and  Spans,  part  3.  n.  61 — 65.     Straccha,  Glossa.  22.  passim. 

"=  Boulay  Paty,  torn.  iv.  35.  Roccus,  not.  42.  Emerigoji,  torn.  i.  ch.  12. 
sec.  29.  These  cases  refer  to  simple  theft  committed  on  board  the  vessel,  and 
which  the  law  presumes  might  have  been  prevented  by  due  vigilance  in  the  mas- 
ter. It  is  now  held,  that  the  clause  in  the  modern  policies  against  loss  by  thieves, 
applies  to  the  acts  of  thieves  who  stole  from  the  ship  while  she  lay  at  the  wharf, 
but  who  had  no  connexion  with  the  ship,  though  the  master  and  ship-owners 
might  also  be  liable  as  common  carriers.  It  seems  to  be  intimated,  that  the 
clause  might  even  apply  to  simple  theft  by  persons  belonging  to  the  ship.  The 
Atlantic  Ins.  Co.  v.  Storrow,  5  Paige,  293.  This  decision  overrules  all  the  old 
authorities  and  text  books,  for  they  all  apply  the  term  furtum  or  simple  theft, 
as  well  as  latrociniiim  or  robbery,  to  assailants  from  without  the  ship,  and  ex- 
clude from  the  policy  simple  theft,  as  not  being  properly  a  casualty.  All  the 
English  text  waiters  follow  the  same  rule,  as  Malynes,  {Lex  Mer.  c.  25,) 
Molloy,  {de  Jur.  Mar.  b.  2.  c.  7.  sec.  7,)  Beawes,  {Lex  Mer.  313,)  Weskett, 
{on  Ins.  tit.  Theft,)  Park,  (p.  30,31,)  Millar,  (p.  145,  146,)  and  Marshall, 
(by  Condy,  vol.  i.  243.)  Park,  in  his  6th  edition,  says,  that  the  English  law  is 
silent  on  the  subject.     The  decision  by  Chancellor  Walworth  may  be  reasona- 
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against  takings  at  sea,  arrest!^,  restraints  and  detainments  of 
all  kings,  princes,  and  people,  refers  only  to  the  acts  of 
government  for  government  purposes,  whether  right  or 
wrong.     An  arrest  in  the  domestic  port,  after  the  voyage 
commenced,  justifies   an   abandonment  ;    but   if 
made  before  the  risk  commenced,  the  contract  *is     *304 
discharged.^     An  arrest  by  the  admiraUy  process, 
at  the  instance  of  an  individual,  on  a  private  claim,  is 
not  a  case  within  the  policy,  and  it  is  to  be  presumed  the 
Court  of  Admiralty  would  indemnify  the  owner  or  insured 
in  the  award  of  costs  and  charges  against  the  unjust 
prosecutor.^     It  is  a  veiy  ancient  rule,  that  the  insurer 
does  not  run  the  risk  of  obstructions  occasioned  by  the 
debts  or  misconduct  of  the  assured.<=    Under  the  insurance 
against  fire,  it  is  held,  that  if  the  ship  be  burnt  under  jus- 
tifiable circumstances,  to  prevent   capture,  or  from  an 
apprehension  of  a  contagious  disease,  the  insurer  is  hable.^ 
If  sails  and  rigging,  put  on  shore  while  the  vessel  is  re- 
pairing at  a  foreign  port,  be  burnt,  they  are  covered  by 
the   pohcy.^     It  has  likewise  been  held,  after  a  very 
learned  discussion,  that  the  insurer  is  answerable  for  a 
loss  by  fire  occasioned  by  the  negligence  of  the  master 
and  mariners.^     This   decision  is  subsequent  to  that  of 


ble,  and  it  is  according  to  the  popular  acceptation  of  the  word  thieves,hM  it  is 
against  all  the  text  authorities,  foreign  and  domestic.  It  is  also  in  contravention 
of  the  principle  that  thefts  are  not  casualties,  and  it  may  be  a  matter  of  quesnon- 
able  policy  whether  the  owners  and  masters  of  ships  ought  to  be  indemnified 
against  thefts  of  goods  under  their  own  care,  and  occasioned  by  their  own  lack 
of  vigilance.  This  decision  was  followed  in  Bryan  v.  The  American  Ins.  Co. 
in  the  Superior  Court  of  New-York,  in  April,  1840,  where  it  was  held,  that  an 
insurance  against  thieves,  and  baiTatry  of  the  master  and  crew,  covered  a  loss  by 
simple  theft  on  the  voyage,  unaccompanied  with  force. 

a  Boulay  Paty,  tom.  iv.  233. 

b  Nesbit  V.  Lushington,  supra.     Ord.  of  Hamburg,  2  Magens,  218. 

c  Le  Guidon,  ch.  2.  sec.  7. 

i  PothieT,\y.t.n.b-i.  Targa,c\i.b6.  Emcrigoyi,  tom.  \.  i:ii.  2  Valin, 
75.     Gordons.  Rimmington,  1  Campb.  N.  P.  Rep.  123. 

e  Pelly  V.  Royal  Exchange  Assurance  Company,  1  Burr.  Rep.  341. 

f  Busk  V.  Royal  Exchange  Assurance  Company,  2  Barmo.  <5-  Aid.  73.     See, 
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Grim  v.  Phoenix  Insurance  Company,^  in  which  it  was 
held,  after  a  discussion  equally  searching  and  elaborate, 
that  a  loss  by  fire  arising  from  carelessness,  was  not 
covered  by  the  insurance.  The  French  law  coincides 
with  the  English  decision.^  Every  species  of  capture, 
whether  lawful  or  unlawful,  and  whether  by  friends  or 
enemies,  is  also  a  loss  within  the  policy.  Barratry  is  a 
peril    specially   insured   against,    and    Lord    Mansfield 

thought  it  very  strange,  that  the  underwriter  should 
*305      undertake  *to  indemnify  against  the  misconduct 

of  the  master,  who  is  the  agent  of  the  insured,  and 
subject  to  his  control.*^  It  means  fraudulent  conduct  on 
the  part  of  the  master,  in  his  character  of  master,  or  of 
the  mariners,  to  the  injury  of  the  owner,  and  without  his 
consent,  and  it  includes  every  breach  of  trust  committed 
with  dishonest  views.  Barratry  is  used  by  the  French 
writers  in  its  larger  sense,  as  comprehending  negligence, 
as  well  as  wilful  misconduct  f  therefore,  no  illustration 
can  be  safely  drawn  from  the  French  authorities,  when 


also,  Walker  v.  Maitland,  5  ibid.  171,  and  Bishop  ».  Pentland,  7  Barnw.  ^ 
Cress.  219.  S.  P.  See,  also,  infra,  p.  306.  It  may  here  be  added,  that  loss  of 
goods  by  spontaneous  ignition,  is  not  covered  by  the  policy.  Boyd  v.  Dubois,  3 
Camph.  133. 

^  13  Johns.  Rep.  451. 

b  Boulay  Paly,  torn.  iv.  23.  The  rule  appears  to  be  settled  by  the  weight  of 
authority  in  the  United  States,  that  in  a  marine  policy  in  which  fire  is  expi-essly 
insured  against,  the  insurer  is  answerable  for  a  loss  by  fire,  occasioned  by  the 
negligence  of  the  master  or  crew.  Patapsco  Ins.  Co.  v.  Coulter,  3  Peters''  U.  S. 
Rep.  222.  Columbia  Ins.  Co.  v.  LawTence,  10  ibid.  517.  Waters  v.  Mer- 
chants' Ins.  Company,  11  ibid.  213. 

c  We  are  told  by  Roccus,  De  Ass.  n.  89,  that  barratry  is  expressly  excepted 
in  the  policies  at  Naples.  So,  by  the  ordinance  of  Philip  II,  for  Antwerp,  and 
by  the  usage  at  Rotterdam  and  Cadiz,  barratry  in  the  captain  or  mariners  was 
not  insurable.  On  the  other  hand,  at  Hamburg,  and  Genoa,  and  Bilboa,  it 
might  be  insured  against.  Emerigon,  Des  Ass.  torn.  i.  366,  367.  Ord.  de 
Bilboa,  ch.  22.  n.  19.  In  the  Institutes  of  the  Civil  Law  of  Spain,  by  Asso 
4*  Manuel,  h.  2.  tit.  17.  ch.  1,  it  is  laid  down  that  the  insurer  is  not  liable  for 
damages  arising  from  the  fault  of  the  captain  or  pilot.  In  some  of  our  Ameri- 
can policies,  the  risk  from  barratry  is  qualified :  it  is,  "  Barratry  of  the  master, 
(^unless  the  assured  be  owner  of  the  vessel,^  and  mariners." 

•*  Pardcssns,  Coins  de  Droit  Com.  tom.  iii.  n.  772. 
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the  term  is  used  as  in  the  EngUsh  and  American  law,  in 
a  more  hmited  sense,  and  apphcable  only  to  the  wilful 
misconduct  of  the  master  or  mariners.     To  trade  with  an 
enemy  without  leave  of  the  owner,  though  it  be  intended 
for  his  benefit,  or  for  a  neutral  to  resist  search,  though  his 
motive  be  to  serve  the  owner,  or  for  a  letter  of  marque  to 
cruise,  and  take  a  prize,  though  done  for  the  benefit  of 
the  owner,  if  the  ship  be  lost  by  reason  of  the  acts,  are  all 
of  them  acts  of  barratry.     So,  saihng  out  of  port  in  viola- 
tion of  an  embargo,  or  without  paying  the  port  duties,  or 
to  go  out  of  the  regular  course  upon  a  smuggling  expedi- 
tion, or  to  be  engaged  in  smugghng  against  the  consent  of 
the  owner,  are  all  of  them  acts  of  barratry,  equally  with 
more  palpable  and  direct  acts  of  violence  and  fraud,  for 
they  are  wilful  breaches  of  duty  by  the  master,  in  his 
character  of  master,  to   the   injury  of  the  owner.""     It 
makes  no  difference  in  the  reason  of  the  thing, 
*  whether  the  injury  the  owner  suffers  be  owing  to     *306 
an  act  of  the  master,  induced  by  motives  of  advan- 
tage to  himself,  or  of  mahce  to  the  owner,  or  a  disregard 
to  those  laws  which  it  was  the  master's  duty  to  obey, 
and  which  the  owner  relied  upon  him  to  observe.     It  is, 
in  either  case,  equally  barratry.     If  the   ship  be  barra- 
trously  taken  out  of  her  course,  that  act  takes  the  whole 


a  Stamina  w.  Brown,  Sir.  Rep.  1173.  Knight  v.  Cambridge,  as  cited  by 
Lord  Manslield,  in  Cowp.  Rep.  1,53,  and  by  Lord  Ellenborough,  in  8  Easfs 
Rep.  13.5,  136.  Vallejo  v.  Wheeler,  Co^cp.  Rep.  143.  Robertson  v.  Ewer, 
1  Term  Rep.  127.  Havelock  v.  Hancill,  3  Term  Rep.  277.  Moss  v.  Byrom, 
6  Term  Rep.  379.  Phj-n  v.  Royal  Exchange  Assurance  Company,  7  Term 
Rep.  505.  Earll  v.  Rowcroft,  8  Easfs  Rep.  126.  Hood  v.  Nesbit,  2  Dallas' 
Rep.  137.  Kendrick  v.  Delafield,  2  Caines'  Rep.  67.  Brown  v.  Union  Ins. 
Company,  5  Day^s  Rep.  1.  Cook  v.  Commercial  Ins.  Company,  11  Johns. 
Rep.  40.  Grim  v.  Phcenix  Ins.  Company,  13  Johns.  Rep.  451.  Wilcocks  «. 
Union  Ins.  Company,  2  Binn.  Rep.  574.  Millaudon??.  New-Orleans  Ins.  Com- 
pany, 11  Martinis  Louis.  Rep.  602.  The  insurer  is  answerable  for  a  loss  from 
barratry  of  the  master,  in  attempting  to  smuggle,  though  the  policy  contains  a 
warranty  by  the  assured  against  illicit  or  prohibited  trade.  Sucklcyw.  Dela- 
field, 2  Caines''  Rep.  222.     Amer.  Ins.  Co.  v.  Dunham,  15  Wendell,  1. 


^* 
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property  from  the  possession  of  the  insured,  and  pro- 
duces a  total  loss.^  But  it  is  requisite  that  the  loss  re- 
sulting from  the  barratry  must  actually  happen  during 
the  continuance  of  the  voyage ;  and  if  the  ship  be  not 
seized  for  a  smuggling  act  until  she  has  been  moored 
twenty  hours  in  safety  at  the  port  of  destination,  the  in- 
surer is  discharged.^ 

We  have  seen  that  it  is  a  vexed  question,  rendered 
the  more  perplexing  by  well  balanced  decisions,  and  in 
direct  opposition  to  each  other,  whether  a  loss  by  fire 
proceeding  from  negligence,  be  covered  by  a  policy  in- 
suring against  fire.  It  has  been  made  a  question,  also, 
whether  a  loss  by  any  other  peril  in  the  policy,  operating 
immediately  and  proximately  upon  the  property,  be 
chargeable  upon  the  insurer,  when  the  remote  cause  of 
that  loss  was  the  negligence  or  misconduct  of  the  master 
and  mariners,  not  amounting  to  barratry.  Among  a  num- 
ber of  cases  that  bear  upon  the  question,  the  case  of  Cleve- 
land V.  Union  Insurance  Company,'^  may  be  selected  as  a 
strong  decision  in  favour  of  the  insured  ;  and  the  more  re- 
cent case  of  Walker  v.  Maitland,^  as  one  equally 
*307  strong  against  *him,  on  that  very  point.  The  doc- 
trine in  the  last  decision  seems  to  be  gaining  ground 
as  the  prevalent  and  better  opinion.^ 


*  Dixon  V.  Reid,  5  Barnw.  <^  Aid.  597. 

''  Lockyer  v.  Offley,  1  Term  Rep.  252. 

<=  8  Mass.  Rep.  308. 

d  5  Barmo.  Sr  Aid.  171. 

^  The  authority  of  the  case  of  Cleveland  v.  Union  Ins.  Company  is  much 
weakened  by  the  circumstances  attending  it,  as  stated  by  Mr.  Justice  Story,  in 
Williams  v.  The  Suffolk  Ins.  Company,  C.  C.  U.  S.  Mass.,  August,  1838.  It 
has  received,  however,  a  confirmation  by  the  decision  of  the  Supreme  Court  of 
Ohio,  after  a  full  and  learned  discussion,  in  Fulton  v.  The  Lancaster  O.  Ins. 
Company,  7  Ohio  Rep.  part  2.  p.  1.  25.  It  was  there  decided,  that  a  river  insu- 
rance policy,  without  any  clause  against  baiTatry,  did  not  cover  a  loss  by  a  peril 
within  the  policy,  the  remote  cause  of  which  was  the  negligence  of  the  master  or 
crew.  The  court  went  upon  the  authority  of  former  decisions  in  Ohio  and  earlier 
English  cases,  and  upon  the  principle  that  it  was  just  and  politic  to  hold  the  in- 
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II.   Of  the  voyage  hi  relation  to  the  jwUcij. 
'    (1.)    When  tlie  poliaj  attaches  aiid,  terminates. 

The  commencement  and  end  of  the  risk,  depend  upon 
the  words  of  the  policy.  The  insurer  may  take,  and 
modify,  what  risk  he  pleases.  The  policy  may  be  on  a 
voyage  out,  or  on  a  voyage  in,  or  on  the  whole  complex 
voyage  out  and  in  ;  or  it  may  he  for  iiart  of  the  route,  or 
for  a  limited  time,  or  ixova  port  to  port,  in  an  intermediate 
stage  of  the  voyage.*  If  insurance  on  a  ship  he  from  such 
a  place,  the  risk  does  not  commence  until  the  vessel 
breaks  ground.  1^  at  and  from,  it  then  includes  all  the 
time  the  ship  is  in  port  after  the  pohcy  is  subscribed,  if 
the  ship  be  at  home ;  and  if  abroad,  it  commences,  ac- 
cording to  a  decision  in  Pennsylvania,  only  from  the 
time  she  has  been  safely  moored  twenty-four  hours  after 
her  arrival.''     But  if  a  ship  be  expected  to  arrive  at  a 


surer  discharged,  when  the  more  remote  cause  of  the  loss  was  neghgence  of  the 
master  or  mariners,  notwithstanding  the  immediate  cause  of  the  loss  was  a  peril 
insured  against.  But  I  apprehend  that  the  rule,  that  eausa  proxima  non  remola 
spectator,  has  now  become  a  controlling  and  a  settled  rule,  not  only  in  the  English 
but  in  the  general  American  insurance  law.  The  Supreme  Court  of  Massachu- 
setts, afterwards,  in  Delano  v.  The  Bedford  Ins.  Company,  10  Mass.  Rep.  3.54, 
recognised  the  general  rule,  that  the  immediate  and  direct,  not  the  remote  or 
contingent,  cause  of  the  loss  was  to  be  regarded  in  maintaining  the  right  of  the 
assured  to  recover;  and  in  the  Supreme  Court  of  the  United  States,  the  doctrine 
has  been  repeatedly  declared,  in  conformity  with  the  Enghsh  rule  as  laid  down 
in  the  later  cases.  Patapsco  Ins.  Company  v.  Coulter,  3  Peters'  Rep.  222. 
Columb.  Ins.  Company  v.  Lawrence,  10  ibid.  517.  Waters  v.  M.  L.  Ins.  Com- 
pany, 11  ibid.  213.  Vide  supra,  p.  300.  n.  Independent  of  all  authority  the 
Ohio  nile  would  appear  to  be  the  most  just,  and  the  other  the  most  practicable, 
convenient,  and  certain. 

*  A  policy  on  time  insures  no  specific  voyage,  but  covers  any  voyage  within 
the  prescribed  time,  and  the  loss  and  damage  the  ship  may  sustain,  by  the  perils 
insured  against,  within  the  limited  period.  Bradlie  v.  The  Maryland  Ins.  Com- 
pany, 12  Peters,  378. 

b  Garrigues».  Coxe,  1  BiJin.  Rep.  592.  In  Pittagrew  v.  Pringle  3  Barnw. 
Sf  Adolph.  514,  the  general  principle  was  admitted  to  be,  that  if  a  ship  qjiits 
her  moorings  and  removes,  though  only  to  a  short  distance,  being  perfectly 
ready  to  proceed  on  her  voyage,  it  is  a  sailing  on  the  voyage,  though  she  be 
detained  by  some  subsequent  occurrence.  It  is  otherwise  if  she  be  not  in  a 
condition  for  the  voyage,  when  she  quits  her  moorings  and  hoists  sail.  In 
TreadwelH-.  Union  Ins.  Company,  6  Cou-en's  Rep.  270,  the  court  said,  that  a 
policy  at  and  from  North  Carolina  to  Ncv:-York,  did  not  attach,  at  least  as  to 
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foreign  port,  and  be  insured  at  and  from  that  place,  or 

from  her  arrival  there,  other  cases  say,  the  risk 

*308      attaches    from   her   *first   arrival.*     The   risk  is 


seaworthiness,  until  the  vessel  had  passed  the  boundary  line  of  the  state, 
though  the  voyage  had  commenced  when  the  vessel  sailed  with  the  cargo  from 
Perquimions'  river,  at  or  near  tlie  town  of  Hertford,  in  that  state.  That  was 
giving  too  narrow  a  construction  to  the  words  at  and  from ;  for  though  it  has 
been  justly  held,  that  the  warranty  of  seaworthiness  has  not  the  same  extended 
application  iw  as  out  of  port,  while  the  vessel  is  dismantled,  and  undergoing  ne- 
cessary repairs,  (Smith  v.  Surridge,  4  Esp.  N.  P.  Rep.  25,)  yet,  to  every  rea- 
sonable extent,  such  a  policy  covers  the  risk  of  the  vessel  while  within  port,  or 
within  the  line  of  the  state. 

But  a  pohcy  on  a  vessel  at  and  from  her  port  of  lading,  means  one  indicated 
port  or  place  only,  and  going  to  another  within  seven  miles,  after  she  had  begun 
to  take  in  her  cargo,  is  a  deviation.     Brown  v.  Tayleur,  4  Adolph.  ^-  Ellis,  241. 

*  Motteaux  v.  London  Assurance  Company,  1  Atk.  Rep.  548.  Condy's 
Marshall,  261.  2  Caines'  Cases  in  Error,  172.  In  Parmeter  v.  Cousins,  2 
Campb.  N.  P.  Rep.  235,  the  ship  was  insured  at  and  from  St.  Michael  to 
England,  and  the  ship  arriving  there  in  distress,  was  blown  out  to  sea  and  de- 
stroyed, after  lying  at  anchor  above  twenty-four  hours,  and  Lord  EUenborough 
ruled,  that  the  insurer  was  not  liable,  because  the  vessel  had  not  once  been  at 
the  place  in  good  safety,  and  the  policy  on  the  homeward  voyage  had  not  attach- 
ed. It  is  surprising,  that  the  construction  of  the  policy  at  and  from  should  still 
remain  to  be  settled.  The  words  ought  long  since  to  have  been  defined  and  fix- 
ed with  mathematical  precision.  Lord  Hardwicke  says,  the  policy  attaches 
from  the  first  arrival.  Ch.  J.  Tilghman  says,  it  attaches  as  soon  as  the  vessel 
has  been  safely  moored  twentyfour  hours.  Lord  EUenborough  requires  the 
vessel  to  be  at  the  place  in  good  safety,  whether  the  loss  takes  place  within,  or 
not  until  above  twenty-four  hours  after  she  has  arrived  and  anchored.  Mr.  Justice 
Porter,  in  Zacharie  v.  Orleans  Ins.  Company,  5  Martin  N.  S.  637,  required 
the  same  anchorage  for  twenty-four  houis  in  good  safety.  In  Williamson  v. 
Innes,  8  Bingham,  79.  note,  it  was  held,  that  on  a  homeward  policy  on  freight 
at  and  from  A.  it  attaches  when  the  ship  was  in  a  condition  to  begin  to  take  in 
her  cargo.  There  are  excepited  cases  in  which  the  lisk  in  a  policy  at  and  from 
will  not  attach  until  the  time  of  sailing,  as  where  the  ship  is  not  finished,  or  is 
vmdergoing  repairs,  or  where  there  is  a  particular  usage  to  that  effect.  The  gen- 
eral rule  is  that  in  policies  at  and  from  a  given  place,  the  risk  attaches  while 
the  vessel  is  at  the  place.  Palmer  v.  Marshall,  8  Bing.  79,  an.l  in  Taylor  v. 
Lowell,  3  Mass.  Rep.  331,  and  which  was  confirmed  in  Merchants'  Ins.  Com- 
pany V.  Clapp,  11  Pick.  56,  it  was  held,  that  in  an  insurance  on  cargo  and 
freight  at  and  from  a  foreign  port,  the  policy  attaches  though  the  vessel,  while 
in  port  with  the  cargo  on  board,  may  need  repairs  to  enable  her  to  undertake  the 
voyage.  There  is  much  nicety  and  difficulty  in  settling  precisely  when  the  policy 
attaches  so  as  to  charge  the  insurer,  or  when  the  voyage  insured  is,  under  the 
circumstances,  to  be  considered  as  discontinued  or  abandoned.  The  case  of 
Tasker  v.  Cunningham,  1  Bligh.  87,  which  floated  through  several  courts  in 
Scotland,  and  was  finally  disposed  of  in  the  British  House  of  Lords,  is  a  sample 
of  much  subtlety  indiscrimination. 
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usually  made  to  continue  until  the  vessel  has  been 
anchored  for  twenty-four  hours  in  safety,  and  no  longer ; 
and  the  rule  has  been  applied,  though  the  loss  proceeded 
from  a  cause,  or  death  wound,  existing  before  the  ship's 
arrival.*  But  the  risk  continues  during  quarantine, 
though  after  the  twenty-four  hours.'' 

If  the  poKcy  be  to  a  country  generally,  as  to  Javuiica, 
the  risk  ends  at  the  first  port  made  for  the  purpose  of 
unloading,  after  the  vessel  has  been  moored  there  in  safety 
for  twenty-four  hours.'^  But  in  France,  where  insurances 
are  generally  to  the  French  West  India  Islands,  the  ship 
continues  until  the  cargo  is  discharged  at  the  last 
place  of  *destination.''  If  the  policy  contains  a  *309 
liberty  to  touch,  stay,  and  trade,  or  to  tovch  and  stay, 
or  if  there  be  a  known  usage  of  trade,  the  risk  will  be  pro- 
longed according  to  that  usage,  or  the  terms  of  the  policy, 
and  intermediate  voyages  may  be  covered  by  the  insu- 
rance.*^ 

The  risk  upon  the  cargo  is  subject  to  much  modifica- 
tion by  the  agreement  of  the  parties,  but  it  usually  com- 
mences from  the  loading  thereof  aboard  the  ship.  By 
the  French  law,  the  pohcy  covers  the  goods  while  on  the 
passage  in  lighters  from  the  wharf  to  the  ship,  in  the 
harbour  where  she  is  anchored,  though  not  if  the  goods 


a  Lockyer  v.  Offley,  1  Term  Rep.  252.  Meretony  u.  J3unlope,  cited  in  ibid. 
260.  Howell  v.  The  Protection  Ins.  Company,  7  Ohio  Rep.  284.  In  Peters 
V.  PhcEnix  Ins.  Company,  3  Serg.  Sf  Rawle,  25,  the  court  overruled  this  case 
of  Meretony  v.  Dunlope,  and  held,  that  where  a  vessel  received  her  death 
wound  during  the  voyage,  or  sutfered  damage  above  fifty  per  cent.,  she  might  be 
abandoned,  though  she  had  been  moored  twenty-four  hours  in  safety  in  the  port 
of  destination,  and  that  it  was  of  no  moment  at  what  time  the  loss  was  ascertain- 
ed, if  it  occurred  during  the  voyage. 

b  Waples  V.  Eames,  Str.  Rep.  1243. 

<:  Leigh  V.  Mather,  1  Esp.  N.  P.  Rep.  412.  ... 

^  2  Emerigon,  72. 

«  Salvador  v.  Hopkins,  3  Burr.  Rep.  1707.  Gregory  v.  Christie,  cited  in 
Coudy's  Marshall,  273.     Farquharson  v.  Hunter,  Park  on  Insurance,  G7. 
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are  to  ascend  or  descend  a  river  to  the  ship.*  The  risk 
continues  while  the  cargo  is  actually  on  board  the  ship, 
and  no  longer  ;  though  if  the  cargo  be  temporarily  landed 
from  necessity,  during  the  voyage,  they  are  still  protected 
by  the  policy.''  If  the  policy,  as  is  usual,  covers  the  risk 
upon  the  goods  until  safely  landed,  then  the  risk  continues 
during  their  passage  to  the  shore,  and  until  all  the  goods 
are  landed.'^  Policies  of  insurance  are  construed  accord- 
ing to  the  usages  of  trade ;  and  therefore  if  it  be  the 
ordinary  course  of  the  trade  for  the  owner  to  employ  a 
common  public  lighter  to  remove  the  goods  from  the 
ship  to  the  shore,  the  policy  covers  them ;  though  if  he 
was  to  employ  his  own  lighter,  or  to  take  the  goods  under 

his  own  charge,  the  insurer  would  be  discharged.*^ 
*310  *There    are   usually   distinct   policies   on   the 

outward  and  on  the  homeward  voyage,  and  if  the 
ship  perishes  in  the  harbour  abroad,  after  having  dis- 
charged part  of  her  outward,  and  received  part  of  her 
homeward  cargo,  there  may  arise  questions  as  between 
the  different  policies  on  the  cargo.  It  is  stated  in  the 
French  law,  that  the  pohcy  on  the  outward  cargo  does 
not  end  but  by  the  total,  or  almost  total,  discharge  of  the 
outward  cargo ;  and  I  should  presume  the  risk  on  the 
homeward  cargo  attaches  as  fast  as  it  is  received  on  board, 
and  that  the  case  may  happen  in  which  there  was  aliment 
sufficient  to  sustain  both  policies  concurrently  in  point  of 
time.  If  the  policy  be  on  the  voyage  out  and  home,  on 
cargo  to  such  a  value,  or  on  a  trading  voyage,  the  pohcy 


=>  Boulay  Paty,  torn.  iii.  419.      Code  de  Commerce,  art.  328. 

*>  Boulay  Paty,  torn.  iii.  427. 

<^  Tiernay  v.  Etherington,  cited  in  1  Burr.  Rep.  348.  Gardiner  v.  Smith, 
1  Johns.  Cas.  141. 

"^  Rucker  v.  London  Assurance  Company,  cited  2  Bos.  4'  Pull.  432.  in  notis. 
Hurry  v.  Royal  Exchange  Assurance  Company,  ibid.  430.  Matthie  v.  Potts,  3 
ibid.  23.  Strong  v.  Nataily,  4  ibid.  16.  Coggeshall  v.  American  Ins.  Com- 
pany, 3  Wendell,  283.     See  supra,  p.  260,  as  to  usage. 


Lee.  XLVIII.]  OF  PERSONAL  PROPERTY.  310 

will  attach  on  every  successive  cargo,  taken  on  board  in 
the  course  of  the  voyage,  and  the  amount  of  property  on 
board  to  the  sum  mentioned,  remains  covered,  if  onboard, 
without  regard  to  the  ftict  that  part  of  the  original  cargo 
was  landed  at  an  intermediate  port,  and  the  cargo  on 
board  at  the  time  of  the  loss  was  the  proceeds  of  the  out- 
ward cargo.     The  pohcy  attaches  on   goods   taken  in 
exchange,  or  substituted,    in   the    course   of  a   trading 
voyage,  as  often  as  the  goods  may  be  changed.''     But  if 
the  policy  be  on  goods  outward,  and  upon  ther  proceeds 
home,  and  the  same  goods  are  brought  back  in  the  same 
vessel,  without  having  been  changed  or  landed  at  the  port 
of  destination,  they  are  not  covered  by  the  pohcy  on  the 
homeward  voyage.    The  policy  had  reference  to  a  change 
of  cargo  at  the  port  of  destination,  and  meant  a 
substituted  *cargo  for  the  one  carried  out,  and  not     *311 
the  cargo  itself     The  homeward  cargo,  procured 
by  money  or  credit  advanced  on  the  outward  cargo,  may, 
and  has  been  deemed,  by  a  reasonable  construction,  as 
the  proceeds  of  the  outward  cargo ;''  but  it  would  be  too 
extravagant  a  departure  from  the  terms  of  a  written  con- 
tract, to  make  the  issues  and  profits  of  a  cargo  stand  in 
this  case  for  the  original  cargo.'' 

In  insurances  on  freight,  the  risk  usually  begins  from 
the  time  the  goods  are  sent  on  board,  and  not  before.'^ 
But  if  the  ship,  sailing  under  a  contract,  be  lost  on  her 
way  to  the  port  of  lading,  or  at  the  port  of  lading  to 
which  she  had  arrived  in  ballast,  before  any  goods  are 
put  on  board,  or  when  part  of  the  cargo  is  on  board,  and 


*  Mansfield,  Ch.  .J.,  in  Grant  v.  Paxton,  1  Taunton,  474.  Columbia  Ins. 
Company  v.  Catlett,  12  IVlieat.  333.  Coggeshall  v.  American  Lis.  Company, 
3  Wendell,  283. 

•>  Haven  v.  Gray,  12  Mass.  Rep.  71.  Whitney  v.  The  American  Ins.  Com- 
pany, 3  Cowen,  210. 

<=  Dow  V.  Hope  Ins.  Company,  1  Hall's  N.  Y.  Rip.  166. 

^  Tonge  V.  Watts,  Str.  Rep.  1251. 

•  ■ 
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preparations  making  to  receive  passengers,  the  insurer 
on  freight  and  passage  money  is  liable ;  because  an 
inchoate  right  to  freight,  which  is  an  insurable  interest, 
had  commenced,  and  there  was  an  inception  of  the  risk, 
which  attaches  on  the  whole  freight  for  the  voyage.'' 

If  the  policy  be  an  open  one,  the  recovery  is  hmited  to 
the  actual  amount  of  freight  which  would  have  been 
earned  ;  and  it  is  necessary  to  prove  that  goods  were  on 
board  from  which  freight  was  to  arise,  or  that  there  was 
some  contract,  under  which  the  ship-owner  would  have 
been  entitled  to  freight,  if  the  peril  had  not  occured.  In 
a  valued  policy,  if  the  insured  has  done  something  to- 
wards earning  the  freight,  and  there  was  nothing 
*312  to  prevent  earning  it  but  the  occurrence  *of  the 
peril,  his  interest  in  the  whole  freight  has  com- 
menced and  been  put  at  risk,  and  the  weight  of  authority 
is,  that  he  is  entitled  to  recover  the  amount  of  the  valua- 
tion, though  only  part  of  the  cargo  be  on  board.^  In  the 
case  of  De  Longuemere  v.  Fire  Insurance  Company,'^  the 
court  did  not  question  the  decision  in  Forbes  v.  Aspinall,^ 
where  a  valued  pohcy  on  freight  was  opened,  and  a 
recovery  allowed  only  as  to  the  portion  of  the  cargo  on 
board  when  the  peril  occurred  ;  and  they  rather  con- 
curred in  it,  on  the  ground  that  the  residue  of  the 
cargo,  which  was  to  be  the  aliment  for  the  freight,  was 
not  in  that  case  ready  to  be  shipped,  and  the  vessel 
was,  in  fact,  a  mere  seeking  ship,  and  for  aught  that 


"  Thompsons.  Taylor,  6  Term  Rep.  478.  Mackenzie  v.  Shedden,  2  Campb. 
N.  P.  Re-p.  431.  Horncastlc  v.  Stuart,  7  East''s  Rep.  400.  Truscott  v.  Christie, 
2  Brod.  4'  Bing.  320.  Riley  v.  Hartford  Ins.  Company,  2  Conn.  Rep.  373. 
Hart  V.  Delaware  Ins.  Company,  Candy's  Marshall,  281.  note. 

^  Montgomery  v.  Eggington,  3  Term  Rep.  362.  Davidson  v.  Wiilasey,  1 
Maule  Sf  Selw.  313.  Livingston  v.  Columbian  Ins.  Company,  3  Johns.  Rep. 
49.  De  Longuemere  v.  Phoenix  Ins.  Company,  10  Johns.  Rep.  127.  Same  v. 
Fire  Ins.  Company,  ibid.  201. 

•^  10  Johns.  Rep.  201. 

^  13  East's  Rep.  323. 
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appeared,  the  residue  of  the  cargo  might  never  have  been 
obtained.  -  ■  ' 

(2.)    Of  deviation. 

The  pohcy  relates  only  to  the  voyage  described  in  it, 
and  to  the  route  proper  for  the  vo3^age  insured  ;  and  if 
the  vessel  departs  voluntarily,  and  without  necessity, 
from  the  usual  course  of  the  voyage,  the  insurer  is  dis- 
charged, for  it  is  a  variation  of  the  risk,  and  the  substi- 
tution of  a  new  voyage.  The  meaning  of  the  contract  of 
insurance  for  the  voyage  is,  that  the  voyage  shall  be 
performed  with  all  safe,  convenient,  and  practicable  ex- 
pedition, and  in  the  regular  and  customary  track.  In  the 
case  of  an  .unjustifiable  deviation,  the  insurer  is  dis- 
charged ;  not  indeed  from  loss  occurring  previous  to  the 
deviation,  but  from  all  subsequent  losses.  These  are 
elementary  principles  in  the  law  of  insurance,  and  pervade 
the  institutions  of  every  country  on  the  subject.^ 

*The  shortness  of  the  time,  or  of  the  distance  of  *313 
a  deviation,  makes  no  difference  as  to  its  effect  on 
the  contract ;  if  voluntary  and  without  necessity,  it  is  the 
substitution  of  another  risk,  and  determines  the  contract.*^ 
So  strictly  has  this  doctrine  been  maintained,  that  where 
a  vessel  having  liberty  in  saihng  down  the  Frith  of  Forth 
to  touch  at  Leith,  she  touched  at  another  port  in  its  stead 
equally  in  her  way,  it  was  held  to  be  a  fatal  deviation, 
though  neither  risk  nor  premium  would  have  been  in- 
creased, if  it  had  been  permitted."^ 

The  great  cause  of  litigation  in  the  courts,  on  this 
subject  of  deviation,  is  as  to  the  facts  and  circumstances 


*  Roccus  de  Ass.  n.  20.  52.  Emerigon,  torn.  ii.  28.  59,  60.  9  Mass.  Rep. 
4  47.     Coiuli/'s  Marshall,  184,  185.     1  Phillips  on  Insurance,   181.  1st  edit. 

''  Fox  V.  Black,  and  Townson  v.  Guyon,  cited  in  Beaices,  vol.  i.  306.  9 
Mass.  Rep.  449.     Martin  v.  Delaware  Ins.  Company,  2  Wash.  Cir.  Rep.  254. 

<=  Elliott  V.  Wilson,  7  Bro.  P.  C.  459. 
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which  will  be  sufficient  to  justify  it,  on  the  ground  of 
usage  or  necessity,  or  of  the  true  construction  of  the 
pohcy ;  and  these  are  mostly  questions  of  law  for  the 
determination  of  the  court. 

Stopping,  or  going  out  of  the  way  to  relieve  a  vessel 
in  distress,  or  to  save  lives,  or  goods,  may  perhaps, 
under  certain  circumstances,  not  be  considered  as  a  de- 
viation which  discharges  the  insurer.  Mr.  Justice  Law- 
rence intimates,  in  one  case,*^  that  it  might  be  justifiable  ; 
but  Judge  Peters  observed,  that  such  deviations  were 
justified  to  the  heart  on  principles  of  humanity,  but  not 
to  the  law.  If,  however,  the  object  of  the  deviation  was 
to  save  life.  Judge  Washington  afterwards  observed,  that 
he  would  not  be  the  first  judge  to  exclude  such  a  case 
from  the  exceptions  to  the  general  rule,  though  he  could 
not  extend  the  exception  to  the  case  of  saving  jDroperty.'' 
The  Chief  Justice  observed,  in  the  case  of  Mason 
*314  *v.  Shij)  Blaireau,"  that  the  Supreme  Court  of  the 
United  States  had  great  doubts  whether  stopping 
to  relieve  a  vessel  in  distress,  was  an  unjustifiable  devia- 
tion in  regard  to  the  pohcy. 

The  courts  are  exceedingly  strict  in  requiring  a  prompt 
and  steady  adherence  to  the  performance  of  the  precise 
voyage  insured ;  and  considering  the  particular  state  of 
facts  upon  which  calculations  of  the  value  of  risks  are 
made,  and  the  uncertainty  and  danger  of  abuse  that 
relaxations  of  the  doctrine  would  introduce,  the  severity 
of  the  rule  is  founded  in  sound  policy.*^ 


=>  6  Easfs  Rep.  54. 

h  1  Peters'  Adm.  Rep.  40.  64.  2  ibid.  378.  Bond  v.  The  Brig  Cora,  2 
Wash.  Cir.  Rep.  80.  This  distinction  was  sustained  by  Mr.  Justice  Story,  in 
the  case  of  Foster  v.  Gardner,  Am.  Jurist,  No.  21,  and  in  the  case  of  The  Hen- 
ry Ewbank,  1  Sumner,  400  ;  and  he  agreed  that  any  stoppage  on  the  high  seas, 
except  for  the  purpose  pf  saving  hfe,  would  be  a  deviation,  and  discharge  the  un- 
derwriter.    The  Schooner  Boston  and  Cargo,  1  Stcmner,  328.  S.  P. 

"=  2  C ranch's  Rep.  257.  note. 

''  If  a  steamboat  be  lost  in  an  attempt  to  take  a  vessel  in  tow,  and  there  be  no 
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If  there  be  liberty  granted  by  the  pohcy  to  touch,  or  to 
touch  and  stay,  at  an  intermediate  port  on  the  passage,  the 
better  opinion  now  is,  that  the  insured  may  trade  there, 
when  consistent  with  the  object,  and  the  furtherance  of 
the  adventure,  by  breaking  bulk,  or  by  discharging  and 
taking  in  cargo,  provided  it  produces  no  unnecessary  de- 
lay, nor  enhances  nor  varies  the  risk.*  And  if  there  be 
several  ports  of  discharge  mentioned  in  the  policy,  and  the 
insured  goes  to  more  than  one,  he  must  go  to  them  in  the 
order  in  which  they  are  named  in  the  policy,  or  if  they  be 
not  specifically  named,  he  must  generally  go  to 
them  in  the  geographical  order  in  which  they  *oc-  *315 
cur,  though  there  may  be  cases  in  which  he  need 
not  follow  the  geographical  order.''  This  liberty  to  touch, 
stay,  and  trade,  is  always  construed  to  be  subordinate 
to  the  voyage  insured,  and  to  the  usual  course  of  that 
voyage,  and  for  purposes  connected  with  it.  It  does 
not  extend  to  ports  and  places  opposite  to,  or  wide  of, 
the  usual  course,  or  wholly  unconnected  with  the  voyage 
insured.     This  principle  is  as  old  as  the  law  of  insu- 


clause  in  the  policy  allowdng  it,  and  no  acquiescence  of  the  insurers  in  such  a 
usage,  they  are  not  hable.  Hermann  v.  Western  Marine  and  Fire  Ins.  Com- 
pany, 13  Louis.  Rep.  516. 

^  Raine  v.  Bell,  9  Eas^s  Rep.  195.  Cormack  v.  Gladstone,  11  ibid.  347. 
Laroche  v.  Oswin,  12  ibid.  131.  Urquhart  v.  Barnard,  1  Taunt.  Rep.  450. 
Kane  v.  Columbian  Ins.  Company,  2  Johns.  Rep.  264.  Hughes  v.  Union  Ins. 
Company,  3  Wheatoii's  Rep.  159.  Thorndike  v.  Boardman,  4  Pickering's 
Rep.  471.  Chase  v.  Eagle  Insurance  Company,  5  ibid.  51.  This  liberal  con- 
struction is  also  given  to  the  liberty  to  touch,  and  make  port  freely,  contained 
in  the  French  policies,  and  if  new  goods  be  taken  in  at  such  stopping  port,  the 
pohcy  on  cargo  attaches  on  them  as  a  substitute  for  the  others.  If  the  policy 
be  on  cargo  to  such  an  amount,  and  the  ship  discharges  part  of  her  cargo  at 
the  stopping  port,  but  reserves  sufficient  on  board  as  aliment  for  the  policy, 
and  pursues  the  voyage,  the  policy  attaches  on  the  residutim  of  the  cargo. 
Emerigon,  torn.  ii.  c.  13.  sec.  8.  Boulay  Paty,  Cours  de  Droit  Com.  torn, 
iv.  140—147. 

b  Beatson  v.  Haworth,  6  Term  Rep.  531.  Marsden  v.  Reid,  3  East's  Rep. 
572.  Clason  v.  Simmonds,  cited  in  6  Term  Rep.  533.  Kane  v.  Col.  Ins.  Com- 
pany, 2  Johns.  Rep.  264.  Metcalf «.  Parry,  4  Campb.  N.  P.  Rep.  123.  Hous- 
ton V.  New-England  Ins.  Company,  5  Pickering's  Rep.  89. 

Vol.  III.  46  - 
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ranee,  and  has  accompanied  it  in  every  stage  of  its  pro- 
gress.* 

The  law  requires  the  voyage,  so  far  as  concerns  the 
underwriter,  to  be  performed  with  reasonable  diligence, 
and  every  unnecessary  delay,  in  or  out  of  port,  or  in  com- 
mencing the  voyage  insured  against,  will  amount  to  a  de- 
viation.*^ Deviation  is  always  understood  to  be  an  after 
thought,  arising  subsequent  to  the  commencement  of  the 
voyage,  and  produced  by  the  perception  of  some  new 
interest,  or  the  influence  of  some  strong  temptation.  A 
premeditated  intention  to  deviate,  amounts  to  nothing, 
unless  it  be  actually  carried  into  execution  ;  and  this  rule 
is  adopted  in  England  and  in  the  courts  of  the  United 
States.*^  If  the  ship  quits,  from  necessity,  the  course 
described  in  the  policy,  she  must  pursue  such  new  voyage 
of  necessity,  in  the  direct  course,  and  in  the  shortest 
*316  time,  or  it  will  amount  to  a  deviation.  This  *was 
the  doctrine  as  declared  by  Lord  Mansfield  in  the 
case  of  Lavahie  v.  Wilson,^  and  that  case  is  reported  at 
large  in  Emerigon,®  with  a  liberal  and  exalted  eulogy 
(pronounced  in  the  midst  of  war  between  the  two  coun- 
tries) on  the  wisdom  and  probity  of  the  English  adminis- 
tration of  justice :  tanta  vis  inohitatis  est,  lit  earn  in  hoste  etiam 


*  Straccha,  Gloss.  14.  Casaregis,  Disc.  67.  n.  23,  and  Pise.  134.  Valin, 
torn.  ii.  78,  79.  Emerigon,  tom  ii.  ch.  13.  sec.  6  and  8.  passim.  Clason  v. 
Simnionds,  6  Term  Rep.  533.  note.  Gardiner  v.  Senhouse,  3  Taunt.  Rep.  16. 
LanghoiTi  V.  Allnutt,  4  ihid.  511.  Hammond  v.  Reid,  4  Barmo.  4*  Aid.  72. 
Lolly  V.  Whitmore,  5  ibid.  45.  Bottomley  v.  Bovill,  5  Barnw.  S^  Cress.  210. 
Rankin  v.  Reave,  Park  on  Insurance,  7th  edit.  445.  Rucker  v.  Allnutt,  15 
Easfs  Rep.  278. 

i"  Janatt  v.  Ward,  1  Campb.  N.  P.  Rep.  263.  Smith  v.  Surridge,  4  Esp. 
N.  P.  Rep.  25.  Oliver  v.  Maryland  Ins.  Company,  7  Cranck^s  Rep.  487.  9 
Mass.  Rep.  447.  Earl  v.  Shaw,  1  Johns.  Cas.  317.  Mount  v.  Larkins,  8 
Bingham,  108.  Fremen  v.  Taylor,  ibid.  124.  Grant  v.  King,  4  Esp.  N.  P. 
Rep.  175.     Seamans  v.  Loring,  1  Mason,  127. 

*=  Foster  v.  Wilmer,  Sir.  Rep.  1249.  Lord  Mansfield,  in  Doug.  Rep.  18. 
365.     3  Cranch's  Rep.  357.    7  Mass.  Rep.  352. 

<*  Dong.  Rep.  284. 

*  Traits  des  Ass.  tom.  ii.  62. 
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diUgamus.  All  permissions  given  by  the  policy  out  of  the 
ordinary  course  and  incidents  of  the  voyage,  are  to  be 
construed  strictly.  If  the  vessel  have  liberty  to  carry  let- 
ters of  marque,  she  may  deviate  for  the  purpose  of  defence, 
but  not  for  the  purpose  of  capture.*  In  Haven  v.  Holland,^ 
a  pretty  enlarged  discretion,  and  one  carried  to  the  very 
verge  of  the  law,  was  confided  to  the  captain  as  to  the 
best  mode  of  defence,  and  it  was  held,  that  the  letter  of 
marque  might  chase  and  capture  hostile  vessels  in  sight, 
in  the  course  of  the  voyage,  without  its  being  a  deviation ; 
and  if  he  captures  the  vessel,  the  master  may  make  the 
victoiy  effectual,  and  man  out  the  prize,  and  the  delay  for 
those  purposes  is  not  a  deviation.  If  liberty  be  given  her 
to  chase  and  caj)ture,  that  will  not  enable  her  to  convoy  her 
prize  into  port,*^  though  she  may  do  it  if  she  be  not  there- 
by led  out  of  the  way  f  and  to  cruise  for  six  weeks,  means 
six  consecutive  weeks,  and  not  at  different  times.*^ 

The  object  of  the  deviation  must  be  considered,  in  or- 
der to  determine  its  effect  upon  the  policy.  It  must  be 
commensurate  only  with  the  necessity  that  produces  it, 
and  that  necessity  will  justify  a  deviation  on  account  of  a 
peril  not  insured  again  st.*"  And  when  the  devia- 
tion is  governed  by  that  *necessity,  as  a  deviation  *317 
from  stress  of  weather,  or  to  procure  necessary 
repairs,  or  to  join  convoy,  or  to  avoid  capture  or  deten- 
tion, it  works  no  injury  to  the  policy.^ 


*  Parr  v.  Anderson,  6  Easfs  Rep.  202. 
b  2  Mason's  Rep.  230. 

•=  Lawrence  v.  Sidebotham,  6  Easfs  Rep.  45. 
^  Ward  V.  Wood,  13  Mass.  Rep.  539. 

*  Syers  v.  Bridge,  Doug.  Rep.  509. 

^  Scott  ■».  Thompson,  4  Bos.  4'  Pull.  181.  Robinsons  v.  Marine  Ins.  Com- 
pany, 2  Johns.  Rep.  89. 

s  Co-Tidy's  Marshall,  203.  b.  to  213.  Phillips  on  Insurance,  vol.  i.  2d  edit. 
p.  480 — 576.  The  latter  work  has  collected  and  digested  all  the  English  and 
American  cases  on  this  very  diffusive  head  of  de^^.ation,  and  to  which  I  must  re- 
fer for  a  more  particular  knowledge  of  the  distinctions  and  exceptions  with 
which  the  books  abound. 
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There  has  been  considerable  discussion  in  the  books 
relative  to  the  identity  of  the  voyage  described  in  the 
policy,  and  the  voyage  actually  begun.  If  the  vessel 
sails  on  a  different  voyage,  the  poUcy  never  attaches  ; 
but  if  she  be  lost  before  she  comes  to  the  dividing  point, 
between  the  course  of  the  voyage  in  the  policy,  and  the 
course  of  the  new  voyage,  the  change  of  the  voyage  often 
becomes  a  contested  question  as  to  the  intention  of  the 
party.  If  the  ship  really  sailed  on  another  voyage,  the 
pohcy  never  attached,  though  the  vessel  be  lost  before 
she  came  to  the  dividing  point ;  but  if  the  termini  of  the 
voyage  described  in  the  policy  be  the  same  as  those 
upon  which  the  vessel  sailed,  it  is  the  same  voyage,  and 
a  mere  intention,  afterwards  formed,  to  deviate,  is  of  no 
consequence,  if  the  vessel  be  lost  before  she  came  to  the 
dividing  point.  The  distinction  between  an  alteration 
of  the  voyage,  and  a  mere  deviation  in  the  course  of  it, 
is  very  reasonable  and  solid.  The  one  is  adopted  pre- 
vious to  the  commencement  of  the  risk,  and  shows  that 
the  party  had  receded  from  his  agreement,  but  the  other 
takes  place  after  the  risk  has  commenced,  and  relates 
only  to  the  execution  of  the  original  plan.*  It  has,  how- 
ever, been  held,  in  one  case,  after  much  discussion,^  and 

suggested  in  another,  in  opposition  to  the  estab- 
*318     lished  *rule,  that  the  identity  of  the  voyage  does 

not  always  consist  in  the  identity  of  the  termini  f 
and  that  though  the  terminus  ad  quern  be  dropped,  and 
another  substituted  in  the  course  of  the  voyage,  it  may 
be  still  the  same  voyage  ;  and  if  the  vessel  be  lost  before 


*  Wooldridge  v.  Boydell,  Dong.  Rep.  16.  Kewley  v.  Ryan,  2  H.  Blacks. 
Rep.  343.  Middlewood  v.  Blakes,  7  Term  Rep.  162.  Silva  v.  Low,  1  Johns. 
Cas.  184.  Henshaw  v.  Marine  Ins.  Company,  2  Caines'  Rep.  273.  Marine 
Ins.  Company  v.  Tucker,  5  CrancWs  Rep.  3.57.     Boiday  Paty,  tom.  iv.  56,  57. 

•^  Lawrence  v.  Ocean  Ins.  Company,  11  Johns.  Rep.  241.  S.  C.  14  ibid. 
46. 

<^  Johnson,  J.,  in  3  CrancWs  Rep.  385. 
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she  comes  to  the  dividing  point  between  the  course  to  the 
original,  and  to  the  substituted  port  of  destination,  it  is  an 
intention  to  deviate,  and  nothing  more.* 

III.    Of  the  rights  and  duties  of  the  insured  in  cases  of  loss. 

(1.)    Of  ahandonment. 

A  total  loss  within  the  meaning  of  the  policy,  may 
arise  either  by  the  total  destruction  of  the  thing  insured, 
or,  if  it  specifically  remains,  by  such  damage  to  it  as  ren- 
ders it  of  little  or  no  value.  A  loss  is  said  to  be  total  if 
the  voyage  be  entirely  lost  or  defeated,  or  not  worth  pur- 
suing, and  the  projected  adventure  frustrated.  It  is  a 
constructive  total  loss  if  the  thing  insured,  though  existing 
in  fact,  is  lost  for  any  beneficial  purpose  to  the  owner. 
In  such  cases,  the  insured  may  abandon  all  his  interest 
in  the  subject  insured,  and  all  his  hopes  of  recoveiy,  to 
the  insurer,  and  call  upon  him  to  pay  as  for  a  total  loss. 
The  object  of  the  provision  is  to  enable  the  insured  to  be 
promptly  reinstated  in  his  capital,  and  be  thereby  ena- 
bled to  engage  in  some  new  mercantile  adventure.  Long 
interruption  to  a  voyage,  and  uncertain  hopes  of  recovery, 
would  often  be  ruinous  to  the  business  of  the  merchant ; 
and,  therefore,  if  the  object  of  the  voyage  be  lost,  or  not 
worth  pursuing,  by  reason  of  a  peril  insured  against,  or 
if  the  cargo  be  so  damaged  as  to  be  of  little  or  no 
value,  or  *where  the  salvage  is  very  high,  and  *319 
farther  expense  be  necessary,  and  the  insurer  will 
not  engage  to  bear  it,  or  if  what  is  saved  be  of  less  value 
than  the  freight,  or  where  the  damage  exceeds  one-half 


=*  The  foreign  jurists  distinguish  between  the  voyage  insured,  and  the  voyage 
of  the  ship.  Lidependenier  se  habet  assecuratio  a  viaggio  navis.  If  a  ship 
sails  on  a  voyage  from  Saint  Malo  to  Toulon,  and  is  insured  from  Saint  Malo 
to  Cadiz,  the  latter  is  the  voyage  insured,  but  the  former  is  the  voyage  of  the 
ship,  and  the  voyage  insured  is  known  by  its  two  extremes,  or  the  terminus  a 
quo,  and  the  terminus  ad  quern.  Casaregis,  Disc.  67.  n.  5.  31.  Boulay 
Paty,  torn.  iii.  416,  417. 
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the  value  of  the  goods  insured,  or  where  the  property  is 
captured,  or  arrested,  or  even  detained  by  an  indefinite 
embargo ;  in  these  and  other  cases  of  a  hke  nature,  the 
insured  may  disentangle  himself,  and  abandon  the  subject 
to  the  underv^riter,  and  call  upon  him  to  pay  a  total  loss. 
In  such  cases,  the  insurer  stands  in  the  place  of  the  in- 
sured, and  takes  the  subject  to  himself  with  all  the 
chances  of  recovery  and  indemnity.  A  vahd  abandon- 
ment has  a  retrospective  effect,  and  does  of  itself,  and 
without  any  deed  of  cession,  and  prior  to  the  actual  pay- 
ment of  the  loss,  transfer  the  right  of  property  to  the  in- 
surer to  the  extent  of  the  insurance  ;  and  if  after  an  aban- 
donment, duly  made  and  accepted,  the  ship  should  be 
recovered,  and  proceed  and  make  a  prosperous  voyage, 
the  insurer,  as  owner,  would  reap  the  profits.^ 

These  considerations  have  introduced  the  right  of 
abandonment  into  the  insurance  law  of  every  country, 
and  yet  the  text  writers  have  generally  condemned  the 
privilege  as  inconsistent  with  just  notions  concerning  the 
nature  of  the  contract  of  insurance,  which  is  a  contract 
of  indemnity.  But  it  has  now  become  an  ingredient  so 
interwoven  with  the  whole  systeni  of  insurance,  that  it 
cannot  be  abolished,  though  the  late  English  cases,  says 


*  Guidon,  c.  7.  sec.  1.  Goss  v.  Withers,  2  Burr.  Rep.  683.  Hamilton  v. 
Mendes,  ibid.  1198.  Mills  v.  Fletcher,  Do7ig.  Rep.  231.  Mannings.  Newn- 
ham,  Park  on  Insurance,  221.  Cazalet  v.  St.  Barbe,  1  Term  Rep.  187. 
Queen  v.  Union  Ins.  Company,  2  Wash.  Cir.  Rep.  331.  The  abandonment 
carries  with  it  to  the  insurer,  not  only  the  title  to  the  subject  insured,  but  its 
proceeds  if  recovered,  and  any  compensation  awarded  by  way  of  indemnity. 
The  benefit  of  the  spes  recuperandi  passes,  and  all  that  may  be  collateral  or 
incidental  to  the  ownership.  Bleauwpot  v.  Da  Costa,  1  Eden,  130.  Ran- 
dall V.  Cochran,  1  Ves.  sen.  98.  Comegys  v.  Vasse,  1  Peters^  U.  S.  Rep.  193. 
Atlantic  Ins.  Company?;.  Storrow,  1  Edw.  Ch.  Rep.  621.  Rogers  v.  Hosack's 
Executors,  18  Wendell,3l9.  Matthews,  J.,  in  Mellon  v.  Bucks,  5  Martin's 
Louis.  Rep.  N.  S.  371.  Mr.  Benecke  justly  obsers'es,  that  the  principles  in 
some  of  the  above  cases,  before  Lord  Mansfield,  were  too  generally  expressed 
to  serve  as  a  basis  of  the  law  of  abandonment,  and  that  it  was  from  actual  de- 
cisions, and  not  from  such  general  observations,  that  the  law  must  be  col- 
lected.    Benecke  on  Indemnity,  348. 
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Mr.  Benecke,  show  a  stronger  inclination  in  the  courts 
to   restrict    than   to    enlarge   the    right.      The   laws   of 
Hamburg  distinguish  themselves  from  all  others, 
*by  restricting  the  right  of  abandonment  to  the     *320 
only  case  of  a  missing  ship.'' 

As  soon  as  the  insured  is  informed  of  the  loss,  he 
ought  (after  being  allowed  a  reasonable  time  to  inspect 
the  cargo,  and  for  no  other  purpose,)  to  determme 
promptly  whether  he  will  or  will  not  abandon,  and  he 
cannot  lie  by  and  speculate  on  events.  If  he  elects  to 
abandon,  he  must  do  it  in  a  reasonable  time,  and  give 
notice  promptly  to  the  insurer  of  his  determination ; 
otherwise  he  will  be  deemed  to  have  waived  his  right  to 
abandon,  and  will  be  entitled  to  recover  only  for  a 
partial  loss,  unless  the  loss  be,  in  fact,  absolutely  total.^ 
If  the  thing  insured  exists  hi  specie,  and  the  insured 
wishes  to  go  for  a  total  loss,  an  abandonment  is  indis- 
pensable.'^  The  same  principle  which  requires  the  in- 
sured who  abandons,  to  do  it  in  a  reasonable  time,  also 
requires  the  insurer  w^ho  rejects  an  abandonment,  to  act 
promptly.'^     The  object  of  the  abandonment  is  to  turn  that 


"  Old.  of  Hamburg,  tit.  11.  The  Insurance  Companies  of  Philadelphia,  in 
1807,  agreed  that  their  policies  should  proNide  against  abandonment  in  cases  of 
capture  ov  detention,  until  sLxtj-  days  after  advice  received  of  the  act,  unless  the 
property  be  sooner  condemned  ;  and  in  cases  of  embargo,  until  after  four  calendar 
months ;  and  against  any  abandonment  on  account  of  seizure  or  detention  in 
port,  under  French  decrees,  or  on  account  of  the  port  of  detention  being 
blockaded. 

b  Mitchell  V.  Edie,  1  Term  Rep.  608.  The  reasonable  time  for  giving  notice 
of  abandonment  depends  upon  circumstances,  and  five  days  delay  after  intel- 
ligence received  has  been  held  too  late.  Hunt  v.  Royal  Exchange  Assurance 
Company,  .5  Maule  <^  Selw.  47. 

<=  Mitchell  V.  Edie,  1  Term  Rep.  608.'  Martin  v.  Crokatt,  14  Easfs  Rep. 
465.     Hunt  v.  Royal  Exchange  Assurance  Company,  5  Maule  Sf-  Selw.  47. 

d  Hudson?).  Harrison,  3  Brod.  Sf  Bing.  97.  The  insurer  may  take  possession 
ofa  vessel  stranded  and  abandoned  to  him,  and  repair  her,  provided  he  does  it  dili- 
gently or  in  a  reasonable  time,  and  if  he  has  not  accepted  the  abandonment,  and 
the  repairs  amount  to  less  than  half  the  value,  he  may  restore  the  vessel.  Peele 
V.  Suftblk  Ins.  Company,  7  Pick.  Rep.  254. 
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into  a  total  loss,  which  otherwise  would  not  be  one  ;  and  it 
is  unnecessary,  and  would  be  idle,  to  abandon  in  the 
*321  case  of  an  entire  destruction  of  the  subject."^  *It  is 
only  necessary  when  the  loss  is  constructively 
total.  The  right  of  abandonment  does  not  depend  upon 
the  certainty,  but  upon  the  high  probability  of  a  total  loss, 
either  of  the  property,  or  voyage,  or  both.  The  insured 
is  to  act,  not  upon  certainties,  but  upon  probabilities  ;  and 
if  the  facts  present  a  case  of  extreme  hazard,  and  of  pro- 
bable expense,  exceeding  half  the  value  of  the  ship,  the 
insured  may  abandon,  though  it  should  happen  that  she 
was  afterwards  recovered  at  a  less  expense.""  Though 
the  subject  may  physically  exist,  yet  there  may  be  a 
technical  total  loss  to  the  owner,  if  the  thing  be  taken  from 


»  Mullett  V  Shedden,  13  East's  Rep.  304.  Green  v.  Royal  Exchange  As- 
surance Company,  6  Taunt.  Rep.  68.  Cambridge  v.  Anderton,  2  Barnw. 
^  Cress.  697.  Casaregis,Disc.Z.n.'2,2.  Disc.  70.  n.  5.  33.  Roux  w.  Salvador, 
3  Bingham's  N.  C.  Rep.  266.  In  this  last  case,  in  the  Exchequer  Chamber,  Lord 
Abinger  gave  a  learned  historical  review  of  the  law  of  abandonment,  and  the 
decision  of  the  court  was,  that  if  the  goods  insured  are  damaged  by  sea  perils 
during  the  course  of  the  voyage,  and  at  an  intermediate  port  of  necessity,  became 
perishable,  and  could  not  be  reshipped,  the  assured  might  recover  as  for  a  total 
loss  \vithout  abandonment,  even  though  the  perishable  articles  (hides)  did  exist 
in  specie,  for  they  could  not  be  reshipped  with  safety,  and  they  wei'e  deemed 
totally  lost  as  a  shipment  for  the  voyage.  An  abandonment  in  a  policy  on  freight 
held  to  be  unnecessary  when  the  ship  is  hopelessly  stranded,  for  then  there  is 
nothing  to  abandon.  Idle  v.  Royal  Exchange  Assurance  Company,  8  Taunt. 
Rep.  755.     Mount  v.  Harrison,  4  Bingham,  388. 

•>  Fontaine  v.  Phoenix  Ins.  Company,  11  Johns.  Rep.  293.  Robertson??. 
Cai-uthei-s,  2  Starkie's  Rep.  571.  Bradlie  v.  The  Maryland  Ins.  Company,  12 
Peters'  Rep.  378.  398.  Though  the  vessel  be  disabled  on  the  voyage,  and  it 
becomes  reasonable,  under  the  circumstances  of  the  case,  that  the  master  should 
procure  another  vessel  to  send  on  the  cargo,  and  though  he  may  not  be  able  to 
do  it  at  the  port  of  distress,  or  at  a  contiguous  port,  yet  it  has  been  held  not 
to  be  a  proper  case  for  abandonment  of  the  cargo,  inasmuch  as  the  cargo  in  the 
given  case  was  light,  and  might  without  great  expense  have  been  transported  to 
another  port  for  shipment.  Bryant  v.  Commonwealth  Ins.  Company,  6  Pick. 
Rep.  131.  Each  case  will  be  governed  on  a  reasonable  view  of  its  special  cir- 
cumstances. If  the  master  must  send  the  cargo  not  to  a  contiguous  port,  but  to 
distant  places  for  reshipment,  and  the  transportation  be  difficult  and  hazardous, 
the  master  is  not  bound  to  attempt  to  reship  the  cargo.  Treadwell  v.  Union  Ins. 
Company,  6  Cowe7i's  Rep.  270.     Vide  supra,  p.  213. 
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his  free  use  and  possession.  Such  are  the  common  cases 
of  total  losses  by  embargoes,  by  captures,  and  by  restraints, 
and  detainments  of  princes.  The  right  to  abandon  exists 
when  the  ship,  for  all  the  useful  purposes  of  the  voyage,  is 
gone  from  the  control  of  the  owner ;  as  in  the  cases  of  sub- 
mersion, or  shipwreck,  or  capture,  and  it  is  uncertain,  or 
the  time  unreasonably  distant,  when  it  will  be  restored  in 
a  state  to  resume  the  voyage ;  or  when  the  risk  and 
expense  of  restoring  the  vessel,  are  disproportioned  to 
the  expected  benefit  and  objects  of  the  voyage.  All 
these  general  doctrines  concerning  abandonment  have 
been  entirely  incorporated  into  our  American  law,  and 
they  exist  to  all  essential  purposes  in  the  French  juris- 
prudence.^ 

*The  case  of  Peele  v.  Merchants^  Insurance  Com-  *322 
2M7iy,^  contains  a  very  elaborate  review  of  the  whole 
law  of  abandonment,  and  the  conclusion  is,  that  the  right 
of  abandonment  is  to  be  judged  of  by  all  the  circumstances 
of  each  particular  case  existing  at  the  time  of  abandon- 
ment, and  that  there  was  no  general  rule  that  the  injury 
to  the  ship  by  the  perils  insured  against  must  in  all  cases 
exceed  one-half  her  value,  to  justify  an  abandonment. 
The  law,  as  declared  in  the  great  cases  before  Lord 
Mansfield,  of  Goss  v.  Withers,  Hamilton  v.  Me?ides,  and 
Mills  V.  Fletcher,  has  been  acted  upon  for  half  a  century, 


=  Emerigon,  torn.  ii.  194 — 197.  Pothier,  des  Ass.  n.  131.  138.  Gardiner 
V.  Smith,  1  Johns.  Cas.  141.  Abbott  v.  Broome,  1  Caines'  Rep.  292.  U. 
Ins.  Company  v.  Robinson,  2  Caines^  Rep.  280.  Lee  v.  Boardman,  3  Afass. 
Rep.  238.  Marine  Ins.  Company  v.  Tucker,  3  Cranck's  Rep.  357.  Chesa- 
peake Ins.  Company  v.  Stark,  6  ibid.  268.  Peele  v.  Merchants'  Ins.  Company, 
3  Maso/i's  Rep.  27.  Submersion  is  not  per  se  a  total  loss  of  a  vessel.  It  will 
depend  upon  circumstances  whether  it  be  or  be  not  total.  Sewall  v.  United 
States  Ins.  Company,  11  Pick.  Rep.  90.  When  the  insurance  is  on  the  ship,  it 
is  a  total  loss,  if  at  the  time  of  abandonment  the  ship  was  absolutely  lost  to  the 
owner,  as  by  capture  or  detention ;  or  she  was  in  such  a  state,  that  the  expense 
of  making  her  available  would  exceed  half  her  value. 

>>  Z  Mason'' s  Rep.  27.  See,  also,  Bradlie  v.  The  Maryland  Ins.  Company,  12. 
Peters'  Rep.  378.  S.  P. 

Vol.  m.  47 
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and  their  doctrine  has  never  been  shaken  ;  and  the  case 
of  M'-lver  V.  Henderson^  left  the  law  on  the  subject  of 
abandonment  exactly  where  those  cases  had  placed  it.^ 

The  French  ordinance  of  the  marine  confined  abandon- 
ment to  the  five  cases  of  capture,  shipwreck,  stranding, 
arrest  of  princes,  and  an  entire  loss  of  the  subject  insured.*^ 
But  the  new  commercial  code  has  modified  and  enlarged 
the  privilege  of  abandonment.  It  applies  to  the  cases  of 
capture,  shipwreck,  stranding  with  partial  wa^eck,  dis- 
ability of  the  vessel  occasioned  by  perils  of  the  sea, 
arrest  of  a  foreign  power,  or  arrest  on  the  part  of  the 
government  of  the  insured  after  the  commencement  of 
the  voyage,  and  a  loss  or  damage  of  the  property  insured, 
if  amounting  to  at  least  three-fourths  of  its  value.'^  The 
English  and  American  law  of  abandonment  applies  not 
only  to  those  cases,  but  to  every  case  where  the  perils 
covered  by  the  policy  have  occasioned  a  loss,  either  of 
.  the  subject,  or  of  the  voyage.  It  is  understood, 
*323  that  mere  *stranding  of  the  ship  is  not,  of  itself,  to 
be  deemed  a  total  loss ;  yet  it  may  be  attended 
with  circumstances  that  will  justify  an  abandonment, 
even  though  the  hull  of  the  ship  should  not  be  materially 
damaged  ;  as  if  she  be  stranded  where  there  are  no  means 
of  adequate  relief,  and  the  expense  of  the  removal  would 
exceed  the  value  of  the  ship.^  The  foreign  writers  dis- 
tinguish innavigabihty  from  shipwreck,   and  there  has 


a  4  Maule  4-  Selw.  576. 

*>  In  the  case  of  the  American  Ins.  Company  v.  Ogden,  20  Wendell,  287,  it 
"was  held,  that  if  the  ground  for  abandonment,  in  the  case,  either  of  a  technical 
or  actual  total  loss,  was  the  result  of  culpable  negligence,  or  want  of  due  dili- 
gence, on  the  part  of  the  owner  or  his  agent,  the  insurer  was  not  liable.  And  if 
there  has  been  a  want  of  ordinary  prudence  in  the  owner  in  furnishing  funds  or 
credit  to  the  master,  to  enable  him  to  make  the  necessai-y  repairs,  and  the  master 
was  thereby  deprived  of  the  means  to  obtain  funds  or  credit,  an  abandonment 
cannot  be  made  as  for  a  constructive  or  technical  total  loss. 

<=   Ord  de  la  Mar.  art.  46. 

^  Code  de  Commerce,  art.  369. 

*  Bosley  v.  Chesapeake  Ins.  Company,  3  Gill  ^-  Jolais.  450, 
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been  some  difficulty  as  to  the  true  definition  of  ship- 
wreck.^ But  the  right  to  abandon  does  not  turn 
upon  *any  definition,  and  the  cases  on  the  subject  *324 
have  been  governed  by  their  own  pecuhar  circum- 
stances, connected  with  the  property  at  the  time,  and 
with  reference  to  the  general  principles  and  analogies  of 
law.^ 


»  There  are  two  kinds  of  shipwreck :  (1.)  When  the  vessel  sinks,  or  is  dashed 
to  pieces.  (2.)  When  she  is  stranded,  which  is,  when  she  grounds,  and  fiUs 
with  water.  The  latter  may  terminate  in  sliipwreck,  or  may  not,  and  it  depends 
on  circumstances  whether  it  will  or  will  not  justify  an  abandonment.  The  shades 
of  difference  between  shipwreck  of  the  two  kinds,  and  wreck  absolute  and  partial, 
and  stranding  with  and  without  \\Teck,  are  minutely  stated  by  the  French  ci- 
viHans.  See  Bonlay  Paty,  torn.  iv.  12—14.  230,  231,  and  Ord.  de  la  Mar.  h. 
t.  art.  46,  which  distinguishes  between  shipwreck,  wreck,  and  stranding.  Li 
Bishop  V.  Pentland,  7  Barnw.  Sj-  Cress.  219,  1  Manning  4*  Ryland,  49,  strand- 
ing was  held  to  be  when  a  ship,  by  accident,  is  on  the  ground  or  strand,  and  is 
injured  thereby.  A  stranding  in  the  sense  of  a  policy  is,  when  a  ship  takes 
ground,  not  in  the  ordinary  course  of  na\'igation,  but  by  accident,  or  the  force  of 
wind,  or  the  sea,  and  remains  stationary  for  some  time.  The  vessel  musf  ground 
from  an  accident  happening  out  of  the  ordinary  and  usueJ  course  of  navigation. 
She  must  be  on  the  strand  under  extraordinary  circumstances,  or  from  extraneous 
causes.  Wells  v.  Hopwood,  3  Barnic.  Sf  Adolph.  20.  Kingsford  v.  Marshall, 
8  Bingham,  453.  But  the  cases  make  a  stranding  to  depend  so  much  upon 
special  circumstances,  and  they  make  so  many  distinctions,  that  it  is  difficult  to 
give  any  precise  definition  or  rule  uniformly  applicable  to  the  subject.  M'Dougle 
V.  Royal  Exchange  Assurance  Company,  4  Camph.  283.  4  Maule  Sj-  Seliv.  503. 
Rayner  v.  Goodmand,  5  Barmv.  4'  Aid.  225.  Burnett  v.  Kensington,  1  Esp. 
N.  P.  Rep.  417.  Carruthers  v.  Sydebotham,  4  Maule  t^'  Seltc.  77.  Barrow  v. 
Bell,  4  Barnw.  4*  Cress.  736,  are  cases  to  show  the  perplexities  and  nice  refine- 
ments on  this  point.  Innavigability,  in  the  sense  of  insurance  law,  is  when  the 
vessel,  by  a  peril  of  the  sea,  ceases  to  be  navigable  by  irremediable  misfortune : 
in  eum  Statum,  qui  providentia  hnmana  reparari  non  potest.  The  ship  is 
relatively  innavigable,  when  it  will  require  almost  as  much  time  and  expense  to 
repair  her,  as  to  build  a  new  one.  This  is  the  doctrine  of  Targa  and  Emerigon, 
and  of  the  judicial  decisions  which  the  latter  reports.  Targa,  ch.  54.  p.  239, 
and  ch.  60.  p.  256.  Evierigon,  torn.  i.  591 — 598.  Lma\'igability,  when  duly 
established,  constitutes  a  total  loss,  and  a  right  to  abandon.  When  it  is  esta- 
blished by  an  official  sur\'ey  and  report,  {procSs  verbaux,)  it  creates  apresumptio 
ju ris  of  inna\'igabihty,  by  a  peril  of  the  sea,  against  the  insurer,  and  vihich  he 
may  contradict ;  but  without  such  a  survey,  which  is  required  by  the  French 
ordinances,  the  presumption  is  juris  et  de  jure  against  the  insured,  that  the  inna- 
^^gability  proceeded  from  inherent  defects.     Emerigon,  torn.  i.  577. 

^  Wood  V.  L.  and  K.  Ins.  Company,  6  Mass.  Rep.  479.  Peele  v.  Merchants' 
Ins.  Company,  3  Masoiis  Rep.  42,  43,  44. 
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The  English  rule  is,  that  an  abandonment,  though 
rightfully  made,  is  not  absolute,  but  is  liable  to  be  con- 
trolled by  subsequent  events ;  and  that  if  the  loss  has 
ceased  to  be  total  before  action,  the  abandonment  be- 
comes inoperative.  The  rule  was  suggested,  but  left 
undecided,  in  Hamilton  v.  Mendes,  but  it  was  explicitly 
declared  and  settled  in  subsequent  cases.^  The  English 
rule  does  not  rest,  however,  without  some  distrust  as  to 
its  solidity.  It  was  much  doubted  in  the  House  of  Lords, 
by  Lord  Eldon,  in  Smith  v.  Robertson  ;^  every  question 
as  to  the  principle  was  expressly  waived,  and  it  has 
since  been  very  much  shaken.*^  But  in  these  United 
States  a  different  rule  prevails,  and  it  is  well  settled  in 
American  jurisprudence,  that  an  abandonment  once  right- 
fully made,  is  binding  and  conclusive  between  the  par- 
ties, and  the  rights  flowing  from  it  become  vested  rights, 
and  are  not  to  be  devested  by  subsequent  events.''  The 
right  to  abandon  is  to  be  tested  by  the  actual  facts 
*325  at  the  time  of  the  abandonment,  *and  not  upon  the 
state  of  the  information  received.^     The  opinion 


*  Bainbridge  v.  Neilson,  10  East's  Rep.  329.  Pattei-son  v.  Ritchie,  4  Maule 
Sf  Selw.  394. 

•>  -2  Dow's  Rep.  474. 

"=  Holdsworth  v.  Wise,  7  Barnw.  ^  Cress.  794.  It  was  there  held,  that  if 
a  ship  has  been  once  necessarily  abandoned,  the  owoiers  may  recover  for  a  total 
loss,  though  she  is  afterwards  recovered  and  brought  into  port.  This  was 
coming  to  the  true  and  sound  doctrine  on  the  subject.  See,  also,  Naylor  v. 
Taylor,  9  ibid.  718. 

d  BradUe  v.  Marylajid  Ins.  Company,  12  Peters'  U.  S.  Rep.  378.  In  Peele 
V.  Suff.  Ins.  Company,  7  Pick.  Rep.  254,  it  was  held,  that  if  a  vessel  be  stranded 
and  abandoned  to  the  underwriters,  and  they  take  and  repair  her  at  a  cost  of 
less  than  fifty  per  cent,  of  her  value,  they  may  in  a  reasonable  time  return  her  to 
the  owners,  without  their  consent  and  exonerate  themselves.  A  contrary  doc- 
trine was  held  in  Peele  v.  Merchants'  Ins.  Company,  2  Mason,  supra,  and  the 
French  law  is  clearly  otherwise  in  a  case  proper  for  abandonment  and  duly 
made.  Emerigon,  Traits  des  Ass.  torn.  ii.  195.  Potkier,  Traits  des  Ass. 
n.  138.     Pardessns,  Cours  de  Droit  Com.  torn.  iii.  406. 

^  Church  w.  Bedient,  1  Caines'  Cases  in  Error,  21.  Depau  w.  Ocean  Ins. 
Company,  5  Cowen's  Rep.  63.  Dutilh  v.  Gatliff,  4  Dallas'  Rep.  446.  Mar 
shall  V.   Delaware  Ins.  Company,  2    Wash.   Cir.  Rep.  54.     4  Cranch,  202. 
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of  Lord  Mansfield,  in  Hamilton  v.  Mcndes,  was  very  des- 
titute of  precision  on  this  point,  and  the  American  rule  is 
founded  on  principles  of  equity,  and  public  convenience. 
The  opposite  doctrine,  said  a  great  authority ,''  appeared 
to  trench  very  much  upon  the  true  principles  of  abandon- 
ment, and  not  to  be  supported  by  very  exact  or  cogent 
analogies.  The  Court  of  Session  in  Scotland,  even  went 
so  far  as  to  consider  the  right  to  abandon  to  depend 
merely  upon  the  information  at  the  time,  and  that  if  the 
rio-ht  be  exercised  bona  fide  upon  the  state  of  facts  re- 
ceived, the  transaction  was  closed  and  definitive,  and 
was  not  to  be  opened  or  disturbed  by  any  subsequent 
event,  or  any  event  of  which  the  intelligence  subsequently 
arrived.'' 

*There  is  a  material  difference  between  an  in-  *326 
surance  on  ship,  and  on  cargo,  and  some  confusion 
is  introduced  by  blending  the  cases ;  but  the  essential 
principles  of  abandonment,  with  some  variation,  apply 
equally  to  each.  A  total  loss  of  cargo  may  be  effected 
not  merely  by  its  destruction,  but,  in  very  special  cases. 


Rhinelander  v.  Ins.  Co.  of  Pennsylvania,  4  CrancWs  Rep.  29.  Lee  v.  Board- 
man,  3  Mass.  Rep.  238.  Wood  v.  L.  &  K.  Ins.  Company,  6  ibid.  479. 
Adams  v.  Delaware  Ins.  Company,  3  Binn.  Rep.  287.  Peele  v.  Merchants'  Ins. 
Company,  3  Mason's  Rep.  27.  Maryland  and  Ph.  Ins.  Co.  v.  Bathurst,  5 
Gill  S,-  Johns.  159.     Bradlie  v.  Maryland  Ins.  Company,  12  Peters,  378. 

»  Story,  J.,  3  Mason's  Rep.  37. 

b  Smith  V.  Robertson,  2  Dow's  Rep.  474.  In  the  opinion  in  Peele  v.  Mer- 
chants' Ins.  Company,  it  was  observed  by  the  court,  in  reference  to  the  definitive 
nature  of  an  abandonment,  when  once  duly  made,  that  it  was  "  no  shght  recom- 
mendation of  the  American  doctrine,  that  it  stands  approved  by  the  cautious 
learning  of  Valin,  the  moral  perspicacity  of  Poihier,  and  the  practical  and  sa- 
gacious judgment  of  £meWg-o?i."  But  an  observation  of  Fa/i/t,  in  the  place 
referred  to,  makes  me  doubt  whether  he  merited  the  eulogy,  in  respect  to  that 
point ;  for  he  says,  that  though  there  should  be  information  of  a  loss  justifying 
an  abandonment,  yet,  if  the  ship  should  be  repaired  by  the  care,  and  at  the  ex- 
pense of  the  insurer,  he  thinks  the  insurer  would  have  a  right  to  compel  the 
insured  to  receive  back  the  vessel  and  cargo,  notwithstanding  the  abandonment, 
and  put  up  with  the  payment  of  a  partial  loss.  Valin' s  Com.  tom.  ii.  144,  or 
lib.  3.  tit.  G.  art.  60.  That  opinion  of  Valin,  I  take  to  be  heresy  in  American 
law,  and  it  is  pointedly  condemned  by  Emerigon,  tom.  ii.  195. 
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by  a  permanent  incapacity  of  the  ship  to  perform  the 
voyage,  as  when  it  produces  a  destruction  of  the  con- 
templated adventure.  A  loss  of  the  voyage  for  the  sea- 
son, or  a  case  of  retardation  only,  unless  the  cargo  be  of 
a  perishable  nature,  does  not  amount  to  a  total  loss  of 
the  cargo.^  It  is  only  in  particular  cases  that  the  loss  of 
the  voyage  will  be  a  ground  of  abandonment  of  the  cargo. 
The  goods  are  not  so  necessarily  connected  with  the 
ship,  that  if  the  ship  be  lost,  there  must,  of  course,  be  a 
loss  of  voyage  with  respect  to  the  goods.  In  Gernon  v. 
Royal  Exchange  Assurance^  the  ship  was  forced  back  by 
stress  of  weather,  and  the  cargo  found  to  be  so  damaged 
as  not  to  be  in  a  state  to  send  on,  and  an  abandonment 
was  held  good.  There  must  be  an  actual  total  loss,  or 
one  in  the  highest  degree  probable,  to  justify  an  aban- 
donment of  the  cargo.*^  In  Hudson  v.  Harrison,^  it  was 
admitted  to  be  extremely  difficult  to  deduce  any  general 
rule  from  the  circumstances  under  which  the  insured  has 
a  right  to  abandon  the  cargo.  It  is  a  very  entangled 
branch  of  the  law  of  insurance.  If  the  ship  has  been 
lost,  and  the  cargo  materially  damaged,  the  cases  and 
text  writers  vary  as  to  the  right  of  the  insured  to  abandon, 
or  whether  he  must  send  on  the  goods  when  half  is  saved, 
or  a  third,  or  a  quarter.^  The  doctrine  of  the  old  cases, 
that  the  insured  may  abandon  when  the  voyage 
*327      is  *lost,  is  narrowed.     Every  such  loss  will  not 


^  Anderson  v.  Wallis,  2  Maule  Sf  Selw.  240.  Everth  v.  Smith,  ibid.  278. 
Mere  retardation  of  the  voyage  by  a  peril  insured  against,  unless  it  produces  a 
total  incapacity  of  the  ship  to  perform  the  voyage,  does  not  constitute  a  techni- 
cal total  loss  of  the  ship.  Bradlie  v.  The  Maryland  Ins.  Company,  12  Peters^ 
Rep.  378. 

b  6  Taunt.  Rep.  383. 

'^  Anderson  v.  Wallis,  2  Maule  ^  Selw.  240.  Hunt  v.  Royal  Exchange 
Ass.  Company,  5  ibid.  47.  Wilson  v.  Royal  Exchange  Ass.  Company,  2 
Campb.  N.  P.  Rep.  624. 

<*  3  Brod.  4-  Bing.  97. 

*  See,  .supj-a,  p.  212,  213.  321.  note,  -when  it  is  or  is  not  the  duty  of  the 
master  to  send  on  the  cargo  by  another  vessel. 
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justify  it.  A  retardation  is  not  sufficient.  If  the  profits 
be  I'educed  one-half,  it  was  said  the  owner  was  not 
bound  to  prosecute  the  voyage,  but  every  case  seems  to 
rest  upon  its  own  circumstances. 

When  a  case  proper  for  abandonment  exists,  and  it  be 
duly  made,""  the  underwriter  cannot  intercept  the  exercise 
of  the  right,  and  destroy  its  effect,  by  an  offer  to  pay  the 
amount  of  the  repairs.  In  a  case  proper  for  abandon- 
ment, the  insured  may  stand  upon  his  rights,  uncontrolled 
by  the  underwriter,  for  the  option  to  abandon  rests  with 
him,  and  not  with  the  other  party.  If  by  his  acts  and 
interference  he  shows  that  he  intends  to  act  as  owner,  and 
elects  to  repair,  he  loses  his  right  to  abandon,  or  it  is  a 
waiver  of  it  if  made.''  He  may  elect  to  repair  the  damage 
at  the  expense  of  the  insurer,  even  if  it  amounts  to  the 
whole  value  of  the  ship  f  and,  on  the  other  hand,  he  is  not 
obliged,  against  his  consent,  to  take  the  remnants  and 
surplusses  of  a  lost  voyage,  and  claim  under  the  po- 
licy the  average  or  expenses  incurred  by  the  calamity. 
This  is  the  more  recent,  and,  I  think,  the  more  solid  doc- 
trine on  the  subject,  and  it  is  enforced  with  great  strength 
in  the  case  of  Peele  v.  Merchants'  Insurance  Conijiany,^ 
which  has  so  fully  investigated  and  explained  all  the  pro- 
minent points  under  this  interesting  title  in  the  law  of 
insurance. 

In  Pole  V.  Fitzgerald,^  decided  in  the  Exchequer 
Chamber,  in  the  middle  of  the  last  century,  on  error  from 
the  K.  B.,  it  was  held,  after  great  discussion  and  consi- 
deration, that  on  an  insurance  of  a  ship  for  a  voyage,  it 


*  To  render  an  abandonment  effectual,  it  is  held  that  the  cause  of  the  loss  of 
the  ship  must  be  stated  in  the  letter  of  abandonment,  for  the  benefit  of  the  in- 
surer.    Hazard?;.  N.  E.  Marine  Ins.  Company,  1  Sumner,  218. 

b  Dickey  V.  N.  Y.  Ins.  Company,  4  Cowen,  222.  S.  C.  3  Wendell,  658. 
Columb.  Ins.  Company  v.  Ashby,  1  Peters'  U.  S.  Rep.  139. 

<^  Story,  J.,  in  Humpheys  v.  Union  Ins.  Company,' 3  Mason,  436. 

<*  3  Mason,  27. 

«   Willes'  Rep.  641. 
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was  not  sufficient  that  the  voyage  be  lost,  if  the  ship  was 
safe.  It  was  declared,  that  the  insurance  was  of  the  ship, 
and  not  of  the  voyage,  and  the  decision  was  affirmed  in 
the  House  of  Lords,  notwithstanding  Lord  Mansfield 
made  a  very  strong  argument  against  it  in  his  character 

of  counsel.*     After  Lord  Mansfield  came  into  the 
*328     Court  of  K.  B.,  he  introduced  and  estabhshed  *the 

doctrine  which  he  had  maintained  as  counsel,  that 
on  the  insurance  of  a  ship  for  a  specified  voyage,  a  loss  of 
either  the  ship,  or  the  voyage,  was  the  same  thing,  and 
justified  an  abandonment.  This,  according  to  Lord  El- 
don,^  was  an  act  of  the  King's  Bench,  reversing  a  judg- 
ment of  the  Exchequer  Chamber,  and  the  House  of  Lords. 
The  case  oi  Fitzgerald  v.  Pole,  after  having  slept  unnoticed 
and  disregarded  for  half  a  century,  was  mentioned  with 
respect,  first  in  the  Supreme  Court  of  New-York,'=  and 
then  in  HadJcmson  v.  Rohinson,^  and  more  recently  by 
Lord  Ellenborough,^  who  intimated,  that  the  loss  of  the 
voyage  had  nothing  to  do  with  the  loss  of  the  ship,  and 
that  it  was  well  to  resort  to  the  good  sense  of  the  judg- 
ment in  Pole  V.  Fitzgerald,  to  purify  the  mind  of  those 
generahties.  It  is  settled,  that  a  loss  of  the  voyage  as  to 
the  cargo  is  not  a  loss  of  the  voyage  as  to  the  ship,  for  a 
policy  on  a  ship  is  an  insurance  of  the  ship  for  the  voyage, 
and  not  an  insurance  on  the  ship  and  the  voyage.*"  And, 
under  this  qualification,  I  apprehend,  the  doctrine  of  the 
case  of  Manniiig  v.  Nevniham  to  be  the  established  doc- 
trine, that  if  the  ship  be  prevented  by  a  peril  within  the 
policy  from  proceeding  on  her  voyage,  and  be  irreparably 


^  5  Bro.  P.  C.  137—142. 

b  1  Dow's  Rep.  359.    2  ibid.  477. 

<=  1  Johns.  Cas.  309. 

d  3  Bos.  4-  Pull.  388. 
•  «  2  Maule  <^  Selw.  293.' 

'  f  Alexander  v.  Baltimore  Ins.  Comj^any,  4  CrancWs  Rep.  370.     See,  also,  1 
Mason's  Rep.  343. 
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injured,  and  the  voyage  be  thereby  lost,  it  is  a  total  loss 
of  ship,  freight,  and  cargo,  provided  no  other  ship  can  be 
procured  to  carry  on  the  cargo.'^  It  must  be  admitted, 
however,  that  the  extreme  variety,  and  apparent  conflict 
of  many  of  the  cases  on  this  subject  of  abandonment,  are 
enough  to  justify  the  complaint  of  Lord  Eldon,  that  there 
is  as  much  uncertainty  on  this,  as  on  any  other  branch  of 
the  law. 

*It  is  understood  to  be  a  fixed  rule,  that  if  the  *329 
ship  be  so  injured  by  perils  as  to  require  repairs  to 
the  extent  of  more  than  half  her  value  at  the  time  of  the 
loss,  the  insured  may  abandon ;  for  if  ship  or  cargo  be 
damaged  so  as  to  diminish  their  value  above  half,  they  are 
said  to  be  constructively  lost.  The  rule  came  from  the 
French  law,  and  is  to  be  found  in  the  treatise  of  Le 
Guido7i,^  where  it  is  apphed  to  the  case  of  goods  ;  and  in 
respect  to  both  ship  and  cargo,  the  rule  has  been  incorpo- 
rated into  the  American  jurisprudence.*^  There  has  been 
considerable  discussion  in  the  text  books,  as  to  the  right 
to  abandon,  when  a  part  only  of  the  property  insured  is 
damaged  above  a  moiety,  or  lost,  and  this  will  depend 
upon  the  manner  in  w^hich  it  is  insured.  If  the  insurance 
be  upon  different  kinds  of  goods  indiscriminately,  or  as 
one  entire  parcel,  it  is  then  an  insurance  upon  an  integral 


'^  Condy's  Marshall,  58-5,  586. 

b  Ch.  7.  art.  1.  9. 

"=  Valines  Com.  torn.  ii.  101.  Pothier,  des  Ass.  n.  121.  Code  de  Com- 
onerce,  art.  369.  Gardiner  v.  Smith,  1  Johns.  Cas.  141.  Dickey  v.  N.  Y.  Ins. 
Company,  4  Cowen^s  Rep.  222.  Marcardia  v.  Chesapeake  Ins.  Company,  9 
CranMs  Rep.  39.  Ludlow  v.  Columbian  Ins.  Company,  1  Johns.  Rep.  335. 
Peters  v.  Phoenix  Ins.  Company,  3  Serg.  4"  Rawle,  25.  Wood  v.  L.  and  K. 
Ins.  Company,  6  Mass.  Rep.  479.  Story,  J.,  3  Mason's  Rep.  69.  The  loss  must 
exceed  one-half  of  the  goods  insured,  or  the  gross  amount  paid  for  them.  Budd 
V.  Union  Ins.  Company,  4  M' Cord's  Rep.  1.  In  Hall  v.  Ocean  Ins.  Company, 
21  Pick.  472,  it  was  held,  that  in  making  the  estimate  to  ascertain  whether  the 
loss  was  technically  total,  or  to  the  amount  of  fifty  per  cent,  on  the  sum  insured, 
including  the  premium,  items  which  should  be  carried  to  the  amount  of  general 
average,  are  not  to  be  included. 

Vol.  hi.  48 


829  OF  PERSONAL  PROPERTY.  [Part  V. 

subject,  and  an  abandonment  of  part  only  cannot  be  made. 
But  if  the  articles  be  separately  specified  and  valued,  it 
has  been  considered  so  far  in  the  nature  of  a  distinct  insu- 
rance on  each  parcel,  that  the  insured  was  allowed  to 
recover  as  for  a  total  loss  of  the  damaged  parcel,  when 
damaged  above  a  moiety  in  value.  Mr.  Phillips  has  sug- 
gested a  doubt  whether  this  distinction  be  well  founded. 
The  rule  was  taken  from  the  French  treatises,  and  unless 
the  different  sorts  of  cargo  be  so  distinctly  separated  and 

considered  in  the  policy,  as  to  make  it  analogous  to 
*330     distinct  insurances  on  distinct  parcels,  there  *can- 

not  be  a  separate  abandonment  of  a  part  of  the 
cargo  insured.* 

The  meaning  of  the  words  in  the  rule,  "  one-half  of  the 
value,"  has  been  held  to  be,  the  half  of  the  general  market 
value  of  the  vessel  at  the  time  of  the  disaster,  and  not  her 
value  for  any  particular  voyage  or  purpose.**  The  ex- 
pense of  the  repairs  at  the  port  of  necessity,  including  the 
expense  of  getting  the  ship  afloat,  if  stranded,  is  the  true 
test  for  determining  the  amount  of  the  injury,  and  such 
sum  is  to  be  taken  as  will  fully  reinstate  the  vessel,  and, 
in  general,  with  the  same  kind  of  materials  of  which  she 
was  composed  at  the  time  of  the  disaster.  It  has  also 
been  considered,  that  the  three  objects  of  insurance, 
vessel,  cargo,  and  freight,  stand  on  the  same  ground  as  to 


^  Guei'lain  v.  Columbian  Ins.  Company,  7  Johns.  Rep.  527.  Deidericks  v. 
Com.  Ins.  Company,  10  ibid.  234.  Condyh  Marshall,  600.  2  Phillips  on 
Insurance,  370.  Valin,  torn.  ii.  108.  Pothier,  h.  t.  No.  121.  131,  132. 
Emerigon,  torn.  ii.  214.  Le  Guidon,  ch.  7.  sec.  8,  9.  In  Seton  v.  Delaware 
Ins.  Company,  2  Wash.  Cir.  Rep.  175,  it  was  held,  that  a  partial  loss  of  an 
entire  cargo,  by  sea  damage,  if  amounting  to  more  than  half,  might,  under  cir- 
cumstances, be  converted  into  a  technical  total  loss  ;  but  not  if  a  distinct  part  of 
the  cargo  be  destroyed,  and  the  voyage  be  not  thereby  broken  up. 

''  As  the  true  basis  of  the  valuation,  is  the  value  of  the  ship  at  the  time  of  the 
disaster,  if  after  the  damage  is  or  might  be  repaired,  the  ship  is  not  or  would 
not  be  worth  at  the  place  of  repairs  double  the  cost  of  repairs,  it  is  a  technical 
total  loss.     Bradlie  v.  The  Maryland  Ins.  Company,  12  Peters,  378. 
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a  total  loss  by  a  deterioration  to  more  than  one-half  of  the 
value.'' 

In  ascertaining  the  value  of  the  ship,  and  the  quan- 
tum of  expense  or  injury,  difficulties  have  arisen,  and 
they  were  fully  discussed,  and  very  clearly  explained, 
in  Feele  v.  Merchants'  Insurance  Conipajuj.^  The  valua- 
tion in  the  policy  is  conclusive  in  case  of  a  total  loss,  but 
in  some  respects,  it  is  inapplicable  for  the  purpose  of  as- 
certaining the  quantum  of  injury  in  case  of  a  partial  loss  of 
goods.  The  rule  in  that  case  is,  to  ascertain  the  amount  of 
injury  by  the  difference  betv^-een  the  gross  proceeds 
of  the  sound  and  damaged  goods.*"  *This  is  also  *331 
the  true  rule  as  to  the  ship,  though  there  is  greater 
difficulty  in  the  application.  The  value  of  the  ship  at  the 
time  and  place  of  the  accident,  is  the  true  basis  of  calcu- 
lation.** And  with  respect  to  the  arbitrary  and  fluctu- 
ating rule  as  to  the  allowance  of  one-third  new  for  old, 
there  is  no  doubt  of  its  application  in  cases  of  partial  loss  ; 
but  such  a  deduction  is  not  allowed,  and  does  not  apply 


a  Center  v.  American  Ins.  Company,  7  Cowen's  Rep.  564.  4  IVeiidell,  45. 
S.  C.     Scwall  V.  United  States  Ins.  Companj',  11  Pick.  90. 

b  3  Mason's  Rep.  70—78. 

•^  Johnsons.  Sheddon,  2  Easfs  Rep.  581. 

<>  Patapsco  Ins.  Company  v.  Southgate,  5  Peters'  U.  S.  Rep.  604.  The  valua- 
tion in  the  policy,  at  the  home  port,  or  in  the  general  market  of  other  ports, 
constitutes  no  ingredient  in  ascertaining  whether  the  injury  by  the  disaster  is  more 
than  one-half  of  the  vessel  or  not.  Biadlie  v.  The  Maryland  Ins.  Company,  12 
Peters,  378.  This  decision,  pronounced  by  Mr.  Justice  Story,  was  in  conformity 
with  the  doctrine  declared  by  him  in  the  case  of  Peele  v.  The  Merchants'  Ins. 
Company,  3  Mason's  Rep.  27,  but  a  different  rule  has  been  adopted  in  Massa- 
chusetts and  New-York,  in  avowed  contradiction  to  the  decision  in  the  federal 
court.  It  is  held,  in  the  courts  in  those  states,  that  the  value  of  the  vessel,  as 
agreed  upon  by  the  parties  and  inserted  in  the  policy,  is  to  be  taken  as  the  true 
value,  in  determining  whether  the  repairs  could  exceed  half  her  value,  in  refer- 
ence to  the  question  of  abandonment ;  and  that  it  governs,  as  well  when  the  as- 
sured claims  for  a  technical  total  loss,  as  when  he  claims  for  a  loss  by  a  total  des- 
truction of  the  ship ;  and  further,  that  in  determining  the  same  question,  the  de- 
duction of  one-third  new  for  old  was  to  be  made  from  the  estimated  amount  of 
the  repairs.  Deblois  v.  The  Ocean  Ins.  Company,  16  Pick.  Rep.  312.  Ame- 
rican  Ins.  Company  v.  Ogden,  20  Wendell,  287.  297—300. 
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to  cases  of  total  loss.^  The  reason  of  this  allowance  to 
the  underwriter,  of  one-third  of  the  expense  of  the  repa- 
rations, is  on  account  of  the  better  condition  in  which  the 
ship  is  put  by  them,  than  she  was  when  insured  ;  and, 
therefore,  neither  the  reason  of  the  rule,  nor  the  rule  itself, 
applies  to  the  case  of  a  ship  suffering  a  partial  loss  on 
her  first  voyage,  when  she  is  new,  and  cannot  be  made 
better  by  repairs.^  The  half  value  which  authorizes  an 
abandonment,  is  half  the  sum  which  the  ship,  if  repaired, 
would  be  worth,  without  any  such  deduction.*^ 

Upon  a  valid  abandonment,  the  master  becomes  the 
agent  of  the  insurer,  and  the  insured  is  not  bound  by  his 
subsequent  acts  unless  he  adopts  them.  It  is  the  same 
thing  with  the  consignee  of  the  cargo.  It  is  the  duty  of 
the  master,  resulting  from  his  situation,  to  act  with  good 

faith,  and  care,  and  diligence,  for  the  protection 
*332      and  recovery  of  the  property,  for  *the  benefit  of 

whom  it  may  eventually  concern.  The  master 
of  an  insured  ship  injured  by  the  perils  of  the  sea,  and 
not  competent  to  complete  the  voyage,  may  sell  her  in 
a  case  of  necessity,  as  w^hen  the  ship  is  in  a  place  in 
which  she  cannot  be  repaired  ;  or  the  expense  of  repair- 
ing her  would  be  extravagant,  and  exceed  her  value  ;  or 
he  had  no  moneys  in  his  possession,  and  was  not  able  to 
raise  any.**  In  cases  of  capture  he  is  bound,  if  a  neutral, 
to  remain  and  assert  his  claim  until  condemnation,  or  the 


a  Peele  v.  The  Merchants'  Ins.  Company,  3  Mason's  Rep.  28.  73 — 77. 

b  In  Pirie  v.  Steele,  8  Carr.  Sf  Payne,  200.  It  was  a  matter  of  dispute  when 
a  vessel  may  be  said  to  be  on  her  first  voyage.  Lord  Abinger  thought  the  best 
method  was  to  make  the  deduction  of  one-third  new  for  old  depend  upon  the  age 
of  the  ship,  to  be  specified  in  the  policy. 

<=  Dupuy  V.  U.  Ins.  Company,  3  Johns.  Cas.  182.  Contra,  Smith  v.  Bell,  2 
Caines'  Cases  in  Error,  153.  Coolidge  v.  Gloucester  Ins.  Company,  15  Mass. 
Rep.  341.  Peele  v.  Marine  Ins.  Company,  3  Mason\  Rep.  76,  77 .  The  ex- 
tent of  loss,  in  the  case  of  a  ship,  says  Boulay  Paty,  is  estimated  by  a  comparison 
of  the  value  in  the  policy,  with  the  value  at  the  place  of  loss,  and  not  with  the 
amount  of  the  expense  requisite  to  repair.     Cours  de  Droit  Com.  torn.  iv.  252. 

'^  Somers  v.  Sugrue,  4  Carr.  4'  Payne,  276. 
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recovery  be  hopeless.*  His  wages,  and  those  of  the 
crew,  are  a  charge  on  the  owner,  and  ultimately,  in  case 
of  recovery,  to  be  borne  as  a  general  average  by  all  par- 
ties in  interest;  and  if  the  abandonment  be  accepted,  the 
underwriter  becomes  owner  for  the  voyage,  and  in  that 
character  liable  for  the  seamen's  wages,  and  entitled  to 
the  freight  subsequently  earned.*'  If  the  master  pur- 
chases in  the  vessel,  or  ransoms  her,  the  insurer  will  be 
entitled  to  the  benefit  of  the  purchase  or  composition  ; 
and,  on  the  other  hand,  if  the  insured  affirms  the  pur- 
chase of  the  master,  it  will  be,  at  the  option  of  the  insurer, 
a  waiver  of  the  abandonment.  The  insurer  can  accept 
of  the  repurchase  of  the  master,  as  his  constructive  agent, 
and  affirm  the  act,  or  he  may  leave  it  to  fall  upon  the 
master.*^ 

*It  has  been  a  very  controverted  question,  *333 
whether  an  abandonment  of  the  ship  transferred 
the  freight  in  whole  or  in  part.  It  was  finally  settled  in 
the  jurisprudence  of  New- York  and  of  Massachusetts, 
and  adopted  as  the  true  rule  in  the  Circuit  Court  of  the 
United  States  for  Massachusetts,  that  on  an  accepted 


^  Marshall  v.  Union  Ins.  Company,  2  Wash.  Cir.  Rep.  452.  The  duty  of 
the  mariners  is  the  same.  The  Saratoga,  2  Gallis.  Rep.  164.  Brown  v.  Lull, 
2  Sumner,  443. 

''  Hammond  v.  Essex  Fire  and  Marine  Ins.  Company,  4  Masoii's  Rep.  196. 
It  has  been  made  a  question  whether  the  underwriter,  after  an  accepted  aban- 
donment, is  bound,  in  his  new  character  of  owner,  to  go  on  and  complete  the 
voyage.  In  Case  v.  Davidson,  5  Maule  Sf  Selw.  89,  Holroyd,  J.,  was  of 
opinion  that  he  was  under  no  such  obhgation  to  the  freighter,  whose  rights  as 
owner  of  the  goods  were  personal,  lying  in  contract  with  the  ship-owner,  and 
not  running  with  the  ship.  There  is  a  suggestion  of  Mr.  Justice  Putnam,  to 
the  same  effect,  in  Coolidge  v.  Gloucester  Marine  Ins.  Company,  15  Mass.  Rep. 
343.  The  underwriter  cannot  claim  salvage  property  unless  there  has  been  an 
abandonment  of  the  property  made  and  accepted.  The  Ship  Henry  Ewbank, 
1  Sumner,  400. 

<=  Saidler  &  Craig  v.  Church,  cited  in  2  Caines^  Rep.  286.  United  Ins. 
Company  v.  Robinson,  ibid.  280.  .Jumel  v.  Marine  Ins.  Company,  7  Johns. 
Rep.  412.  Willard  v.  Dorr,  3  Mason's  Rep.  ICl.  Boulay  Paty,  tom.  iv. 
309,310. 
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abandonment  of  the  ship,  the  freight  earned  previous 
to  the  disaster  was  to  be  retained  by  the  owner,  or  his 
representative,  the  insurer  on  the  freight,  and  apportioned 
pro  rata  itineris  ;  and  that  the  freight  subsequently  to  be 
earned  went  to  the  insurer  on  the  ship.^  In  the  case  of 
Armroyd  v.  Union  Insurance  Company^  the  question  was 
raised,  but  left  undecided,  whether  the  entire  or  only  a 
pro  rata  freight,  in  such  a  case,  went,  on  abandonment, 
to  the  insurer  of  the  ship.  This  litigious  question  has 
now  been  settled  in  England  ;  and  in  Case  v. 
*3-34  Davidson,'^  where  *ship  and  freight  were  sepa- 
rately insured,  and  each  subject  abandoned  as  for 
a  total  loss,  it  was  adjudged  that  the  abandonment  of  the 
ship  transferred  the  freight  as  incident  to  the  ship,  and 
that  an  abandonment  was  equivalent  to  a  sale  of  the  ship 
to  the  abandonee.'^     The  French  jurisprudence  on  this 


a  United  Ins.  Company  v.  Lenox,  1  Johns.  Cas.  377.  2  ibid.  443.  Davy 
V.  Hallet,  3  Caines'  Rep.  20.  Marine  Ins.  Co.  v.  United  Jns.  Company,  9 
Johns.  Rep.  186.  Coolidge  v.  Gloucester  Marine  Ins.  Company,  15  Mass. 
Rep.  341.  Hammond  v.  Essex  Fire  and  Marine  Ins.  Company,  4  Mason's 
Rep.  196.  So,  in  the  case  of  a  mortgage  of  a  ship  whilst  at  sea,  and  posses- 
sion taken  under  it,  the  accruing  freight  passes  to  the  mortgagee,  as  incident  to 
the  ship.     Dean  v.  M'Ghie,  12  B.  Moore,  185. 

^  3  Binney's  Rep.  437. 

«=  5  Maule  Sf  Selio.  79.  S.  C.  affirmed  on  error,  2  Brod.  Sf  Bing.  379.  In 
this  case  the  court  did  not  make  any  distinction  between  the  freight  earned  as  a 
pro  rata  freight,  antecedent  to  the  abandonment,  and  that  earned  afterwards, 
but  the  entire  freight  was  held  to  pass  with  the  transfer  of  the  ship.  There 
would  seem,  therefore,  to  be  a  vaiiance  on  this  point  between  the  English  and 
the  American  cases.  I  was  misled  in  the  first  edition  of  this  work,  by  the  mar- 
ginal note  of  the  decision,  in  which  it  is  stated  in  the  report  of  the  case  by  Maule 
Sf  Sehoin,  and  repeated  in  the  report  of  the  case  on  error  by  Broderip  Sj-  Bing- 
ham, that  an  abandonment  of  the  ship  to  the  insurer  on  the  ship,  carried  the 
freight  "  earned  subsequently  to  the  abandonment  as  incident  to  the  ship;"  and 
in  the  statement  of  the  case  it  is  also  said  that  the  underwriter  on  the  ship  who 
recovered,  claimed  "  a  proportion  of  the  money  received  by  the  defendants  for 
freight."  But  on  a  closer  inspection  of  the  case,  it  appears  that  the  underwriter 
claimed  and  recovered  the  entire  freight,  and  that  no  distinction  was  made  be- 
tween the  freight  arising  prior  and  subsequent  to  the  loss,  or  prior  and  subse- 
quent to  the  abandonment. 

''  Mr.  Benccke,  Principles  of  Indemnity,  403,  after  giving  an  interesting 
history  of  the  progress  of  the  question,  concludes  that  the  insurer  on  the  freight, 
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subject  has  been  equally  embarrassing  and  unsettled. 
The  ordinance  of  1681  had  no  textual  regulation  relative 
to  freight,  in  cases  of  abandonment.  It  was  left  to  the 
decisions  of  the  tribunals,  and  they  denied  to  the  insurer 
on  the  ship  any  freight  for  the  goods  saved.  Vahn  ex- 
posed the  error,*  and  maintained  that  freight  on  aban- 
donment, whether  paid  in  advance  or  not,  ought  to  go  to 
the  insurer.  In  1778,  it  was  settled  at  Marseilles,  under 
the  sanction  of  Emerigon,  that  freight  was  an  accessory 
to  the  ship ;  and  in  abandoning  the  ship,  the  freight  ac- 
quired during  the  voyage  went  with  it.**  The  ordinance 
of  1779  followed  that  doctrine,  and  declared  that  acquired 
freight  already  earned  on  the  voyage,  was  insurable,  and 
did  not  go  with  the  ship  on  abandonment,  but  that  the 
future  freight  to  be  earned  on  the  goods  saved,  would  go 
to  the  insurer,  if  there  was  no  stipulation  to  the  contrary 
in  the  pohcy,  saving  the  wages  of  seamen  and 
bottomry  *hens.  The  new  code'^  declared  that  *335 
the  freight  of  goods  saved,  though  paid  in  ad- 
vance, went,  upon  abandonment,  to  the  insurer  on  the 
ship.  The  construction  given  to  the  code  by  the  Royal 
Court  at  Rennes,  in  1822,  in  the  case  of  Blaize  v.  Com- 
liany  of  General  Assurance  at  Paris,  was,  that  the  future 
freight  did  not  go  to  the  insurer  on  the  ship,  but  only  the 
freight  on  the  goods  saved  and  already  earned  at  the 
time  of  the  loss."* 


in  case  of  an  abandonment  of  that  also,  will  still  have  a  personal  claim  on  the 
owner  for  the  freight  subsequently  earned,  and  which,  but  for  the  abandonment, 
would  have  belonged  to  him.  Though  the  decision  of  Lenox  and  United  In- 
surance Company,  in  New-York,  (1  Johnson's  Cases,  377.  2  ibid.  443,)  had 
been  in  print  for  eighteen  or  twenty  years,  it  seems  to  have  been  entirely  un- 
known to  the  English  Courts,  and  to  Mr.  Benecke,  in  1824,  though  he  has,  in 
the  course  of  his  work,  ransacked  the  local  laws  and  ordinances  ofmostof  the 
petty  as  well  as  great  commercial  states  and  cities  in  Europe. 

»  Com.  liv.  3.  tit.  6.     Des  Assurances,  art.  15. 

i"  Emerigon,  tom.  ii.  217—227. 

<=  Code  de  Commerce,  art.  386. 

^  Boulay  Paty,  tom.  iv.  397—417. 


335  OF  PERSONAL  PROPERTY.  [Part  V. 

(2.)   Of  tlic  adjustment  of  jpartial  losses. 

In  an  open  policy  the  general  rule  is,  that  the  actual  or 
market  value  of  the  subject  insured,  is  to  be  estimated 
at  the  time  of  the  commencement  of  the  risk.  The  object 
of  inquiry  is,  the  true  value  of  the  subject  put  at  risk,  and 
for  which  an  indemnity  was  stipulated.* 

There  are  two  kinds  of  indemnity  that  may  lawfully 
be  obtained  under  a  contract  of  insurance.  The  first  is, 
to  pay  what  the  goods  would  have  sold  for  if  they  had 
reached  the  place  of  destination ;  and  the  value  there 
consists  of  the  prime  cost  and  expenses  of  the  outfit,  the 
freight  and  expenses  at  the  port  of  delivery,  and  the  profit 
or  loss  arising  from  the  state  of  the  market.  This  species 
of  indemnity  puts  the  insured  in  the  same  situation  as  if 
no  loss  had  happened.  The  other  kind  of  indemnity  is, 
to  pay  only  the  first  cost  of  the  goods,  and  the  expenses 
incurred ;  and  this  places  the  insured  in  the  situation  he 
was  before  he  undertook  the  adventure.'^  It  annuls  the 
speculation,  and  excludes  the  consideration  of  any 
eventual  profit  or  loss.  The  first  kind  of  insurance  is, 
in  the  opinion  of  Mr.  Benecke,*^  more  conformable  to  the 
nature  of  mercantile  transactions,  and  affords,  in  every 
case,  an  exact  indemnity ;  but  the  second  kind  of 
*336  insurance  *of  goods  is  the  one  in  practice  in  Eng- 
land and  other  commercial  countries.*^ 


*  A  partial  loss  is  frequently  termed  a  particular  average  in  distinction  from 
a  general  average,  and  Mr.  Benecke  says,  that  it  denotes,  in  general,  every  kind 
of  expense  or  damage,  short  of  a  total  loss,  and  which  is  to  be  borne  by  the  pro- 
prietor of  the  particular  concern;  and  he  says  it  is  expressive,  and  ought  to  be 
retained.     Stevens  i^  Benecke  on  Average,  by  Phillips,  341. 

*>  See  supra,  p.  274.  n.  b. 

"   Treatise  on  the  Principles  of  Indemnity  in  Marine  Insurance,  ch.  1. 

"*  The  underwriters,  in  cases  of  partial  loss,  have  nothing  to  do  with  remote  or 
contingent  losses.  They  have  nothing  to  do  with  bottomry  bonds  given  to  raise 
money  for  repairs,  though  they  must  bear  their  share  of  the  extra  expenses  of 
raising  the  money,  as  part  of  the  partial  loss.  They  are  not  bound  to  supply 
funds  in  a  foreign  port  for  repairs.  They  are  simply  bound  to  pay  the  partial 
loss.     Bradlie  v.  The  Maryland  Ins.  Company,  12  Peters,  378. 
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The  actual  or  market  value  at  the  port  of  departure, 
may  frequently  be  different  from  the  invoice  price,  or 
prime  cost,  and  when  that  happens,  or  can  be  ascertained, 
it  is  to  be  preferred.*  In  Galin  v.  Broome,^  the  invoice 
price  was  adopted  as  the  most  stable  and  certain  evi- 
dence of  the  actual  value  ;  but  in  Le  Roy  v.  United  Insu- 
rance Company,"  the  invoice  price  was  understood  to  be 
equivalent  to  the  prime  cost,  and  that  was  commonly  the 
market  value  of  the  subject  at  the  commencement  of  the 
risk.  The  court,  in  that  case,  did  not  profess  to  lay 
down  any  general  rule,  but  they,  nevertheless,  adopted 
the  prime  cost  as  being  a  plain  and  simple,  and,  generally 
speaking,  the  best  rule  by  which  to  test  the  value  of  the 
subject.  The  Enghsh  Court  of  King's  Bench,  in  Usher  v. 
Nohle,'^  pursued,  in  effect,  the  same  rule,  by  estimating  a 
loss  on  goods  in  an  open  policy,  at  the  invoice  price  at 
the  loading  port,  and  taking  with  that  the  premium  of 
insurance,  and  commission,  as  the  basis  of  the  calcu- 
lation.^ 

If  goods  arrive  damaged  at  the  place  of  destination, 
the  way  to  ascertain  the  quantity  of  damage,  either  in 
open  or  valued  policies,  is  to  compare  the  market  price, 
or  gross  amount  of  the  damaged  goods,  with  the  market 
price  or  gross  amount  at  which  the  same  goods  would 
have  sold  if  sound.^  But  this  mode  of  adjustment 
affords  no  perfect  indemnity  *to  the  insured,  for  he  *337 
has  to  pay  freight  for  the  goods  as  if  they  were 


*  Snell  V.  Delaware  Ins.  Company,  4  Dallas^  Rep.  430.  Carson  v.  Marine 
Ins.  Company,  2  Wash.  Cir.  Rep.  468. 

^  1  Johns.  Cas.  120. 

=  7  Johns.  Rep.  343. 

^  12  Easfs  Rep.  639. 

"  This  is  admitted  in  the  French  law  to  afford  all  the  indemnity  that  was 
stipulated  by  the  policy.  Boulay  Paty,  tomiv.  41,  42.  The  premium  of  insu- 
rance is  considered  as  part  of  the  value  of  the  goods. 

f  Lewis  V.  Rucker,  2  Burr.  Rep.  1167.  Johnson?;.  Sheddon,  2  Easfs  Rep^ 
581.     Usher  v.  Noble,  12  ibid.  639.     Benecke  on  Indemnity,  426. 

Vol.  III.  49 
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sound,  and  which  freight  he  cannot  recover  of  the  insurer. 
Various  expedients  have  been  suggested  to  remedy  the 
inconvenience,  and  the  true  one  is  to  insure  the  sum  to 
be  paid  for  the  freight  and  charges  at  the  port  of  dehvery.* 
We  have  seen,  in  a  former  lecture,''  than  an  adjustment 
of  a  general  average  at  a  foreign  port  is  conclusive  ;  and 
it  is  equally  so  between  the  parties  to  the  policy,  and 
between  the  parties  in  interest  in  the  adventure.<=  It  is 
the  rule  in  all  foreign  countries  for  the  underwriter  to  be 
bound  by  foreign  adjustment  of  general  average,  unless 
there  be  a  stipulation  to  the  contrary  in  the  policy,  as  is 
the  case  in  those  of  the  insurance  companies  at  Paris.*^ 
There  is  a  material  difference  between  the  adjustment  of 
a  partial  loss,  and  of  a  general  average,  since  the  former 
is  adjusted  according  to  the  value  at  the  time  and  place 
of  departure  of  the  vessel,  and  the  latter  according  to  the 
value  at  the  foreign  port.®  And,  as  in  cases  of  partial 
loss,  it  is  to  be  adjusted  upon  a  comparison  of  the  gross 
proceeds  of  the  sound  and  damaged  goods,  the  under- 
writer has  nothing  to  do  either  with  the  state  of  the  mar- 
ket, or  with  the  loss  on  landing  expenses,  freight,  and 
duty,  accruing  in  consequence  of  the  deterioration ;  for  no 
premium  is  paid  for  those  items,  and  all  other  modes  of 
adjusting  particular  average,  except  that  founded  on  the 
principle  of  the  gross  proceeds,  are  erroneous.^    In  set- 


^  Benecke  on  Indemnity,  17 — 26. 

''  Ante.  lee.  47.  p.  244. 

^  Though  the  foreign  adjustment  be  conclusive  as  between  the  parties  to  it, 
yet  the  party  to  whom  the  contribution  has  been  made,  is  not  restricted,  in  his 
claim  under  the  policy,  to  the  sum  apportioned  as  his  share  of  the  loss,  when  it 
falls  short  of  a  complete  indemnity.  Thornton  v.  United  States  Ins.  Company, 
3  Fairfield,  154. 

^  Molloy,  b.  2.  ch.  6.  sec.  16.  7  Mass.  Rep.  370.  .5  Cowen's  Rep.  63. 
Benecke  on  Indemnity,  331. 

^  1  Emerigon,  659.     Ord.  de  la  Mar.  tit.  Du  Jet.  art.  6. 

^  Benecke  on  Indemnity,  426,  427.  In  the  adjustment  of  loss  on  a  policy  on 
profits,  it  is  not  necessary  to  show  what  the  profits  would  have  been  if  the  loss 
had  not  hapjiened,     It  is  sufficient  to  show  interest  in  the  cai'go  and  the  loss 
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ding  losses  under  the  memorandum  in  the  pohcy,  which 
declares  articles  free  of  average  under  say  five  per  cent., 
if  a  partial  loss  to  an  article  be  found,  on  survey  and  sale, 
to  have  been  five  per  cent.,  the  insurer  pays  the 
damages  and  the  expenses.  If  under  five  *per  cent.,  *338 
he  pays  nothing,  and  the  insured  hears  the  expenses. 
The  expenses  are  hke  costs  of  suit,  and  fail  upon  the 
losing  party.  The  expenses  are  not  taken  to  make  up 
the  five  per  cent.^ 


thereof.  The  loss  of  the  cargo  carries  with  it  the  loss  of  the  profits,  either  in  whole 
or  in  part,  as  the  case  may  be.  If  the  cargo  be  totally  lost  the  loss  on  the  policy 
on  profits  is  total.  If  partial  on  cargo  it  is  partial  on  profits  and  to  the  same  ex- 
tent. The  salvage  on  what  is  saved  of  the  cargo,  is  credited  to  the  insurer  on 
profits  as  well  as  to  the  insurer  on  cargo.  They  stand  on  the  same  footing  pre- 
cisely. Henrickson  v.  Margetson,  2  Easfs  Rep.  549.  note.  Barclay  v. 
Cousins,  2  East's  Rep,  544.  Patapsco  Ins.  Company  v.  Coulter,  3  Peters' 
U.  S.  Rep.  222.  In  some  of  the  New-York  pohcies,  this  principle  is  specially 
recognised  by  the  introduction  of  the  clause  in  policies  on  profits,  that  the  policy 
is  subject  to  the  same  average  and  benefit  of  salvage  as  cargo. 

^  Benecke  on  Indemnity/,  436.  Mr.  Benecke,  in  ch.  9,  has  gone  into  par- 
ticular calculations  on  the  subject  of  the  adjustment  of  paiticular  average,  on 
every  kind  of  expense  or  damage  short  of  a  total  loss,  and  appHed  his  principles  to 
almost  all  the  variety  of  cases  that  can  arise,  and  to  his  lucid  explanations  I 
must  refer  the  student  for  a  more  practical  knowledge  of  the  subject.  The  five 
per  cent,  is  to  be  computed  upon  the  valuation  in  the  policy,  after  deducting  the 
premium.  Several  or  distinct  losses  happening  to  the  ship  at  different  times, 
are  not  to  be  added  to  make  up  the  five  per  cent.  Brooks  v.  Oriental  Ins. 
Company,  7  Pick.  259.  Distinct  successive  losses  to  the  ship  cannot  be  added 
together  to  make  up  the  five  per  cent.,  though  it  may  be  otherwise  as  to  the  cargo. 
In  the  one  case,  many  trifling  losses  may  fall  within  the  common  wear  and  tear 
of  the  ship  borne  by  the  owner;  but  in  the  other,  the  entire  damage  cannot  be 
ascertained  until  the  cargo  is  unladed.  Ibid.  See,  also,  Stevens  on  Average, 
214.  Benecke,  473.  But  in  the  case  of  Donnell  v.  Columb.  Ins.  Company,  2 
Sumner's  Rep.  366,  a  different  view  was  taken  of  the  subject  under  the  memo- 
randum in  the  policy,  and  after  a  thorough  examination  of  the  English  and  the 
French  law  of  insurance,  it  was  held,  that  if  there  be  successive  losses  on  the  ship 
or  cargo,  each  less  than  five  per  cent.,  but  amounting  in  the  aggregate  to  more 
than  five  per  cent.,  they  were  not  within  the  exception,  and  were  to  be  borne  by 
the  insurer.  The  exception  of  all  losses  not  amounting  to  five  per  cent.,  means  all 
losses  during  the  voyage,  and  the  exception  applies  to  all  losses,  ejusdem  generis, 
below  five  per  cent.,  and  not  amounting  in  the  aggregate  to  five  per  cent.  Mr. 
Justice  Story  drew  the  conclusion  that  there  was  no  distinction  in  the  insurance  law 
of  Europe,  between  the  aggregate  averages  of  the  whole  voyage,  and  an  average 
loss  at  a  particular  period. 
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If  extraordinary  expense,  and  extra  freight,  be  incurred 
in  carrying  on  the  cargo  in  another  vessel,  when  the  first 
one  becomes  disabled  by  a  peril  of  the  sea,  the  French 
rule  is,  to  charge  the  same  upon  the  insurer  of  the  cargo.* 
This  question  is  left  undecided  in  the  Enghsh  law,  but 
in  this  country  we  have  followed  the  French  rule.''  With 
respect  to  leakage,  the  rule,  in  cases  free  from  special 
stipulation,  is,  that  the  insurer  is  not  liable  for  waste 
occasioned  by  ordinary  leakage,  and  only  for  leakage 
beyond  the  ordinary  waste,  and  produced  by  some 
extraordinary  accident.  The  practice  is,  to  ascertain, 
in  each  particular  case,  what  amount  of  leakage  is  to  be 
attributed  to  ordinary  causes,  or  the  fault  of  the  insured, 
or  bad  stowage,  and  what  to  the  perils  of  the  sea;  and, 
in  pursuing  this  inquiry,  the  season  of  the   year,  the 

nature  of  the  articles,  the  description  of  the  vessel, 
*339     *the  length  of  the  voyage,  and  the  stowage,  are  all 

to  be  considered. *= 
An  adjustment  of  a  loss  cannot  be  set  aside  or  opened 
except  on  the  ground  of  fraud,  or  mistake  of  facts  not 
known.  It  is  only  jmiria  facie  evidence  of  the  claim,  and 
the  party  must  have  a  full  disclosure  of  the  circumstances 
of  the  case  before  he  will  be  concluded  by  it.  In  the 
language  of  Lord  Ellenborough,  they  must  aU  be  blazoned 
to  him  as  they  really  existed.''  And  in  making  the  adjust- 
ment, in  the  case  of  a  partial  loss,  the  rule  is  to  apply  the 
old  materials  towards  the  payment  of  the  new,  by  de- 
dadting  the  value  of  them  from  the  gross  amount  of  the 


"  Emerison,  torn.  i.  429 — 433.      Code  de  Commerce,  No.  391,  393. 

b  Mumford  v.  Commercial  Ins.  Company,  -5  Jolms.  Rep.  262.  Searle  v.  Sco- 
vell,  4  Johns.  Ch.  Rep.  218.  Dodge  v.  Marine  Ins.  Company,  17  Mass.  Rep. 
471. 

c  Phillips  on  Insurance,  vol.  i.  246,  247.  Miller  on  Insurance,  132.  2 
Valin,  14.  80.  83.     Emerigon,  vol.  i.  391. 

d  Dow  V.  Smith,  1  Caines'  Rep.  32.  Shepherd  v.  Chewter,  1  Cavipb.  N.  P. 
Rep.  274.     Steel  v.  Lacy,  3  Taunt.  Rep.  286. 
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expenses  for  the  repairs,  and  to  allow  the  deduction  of  the 
one-third  new  for  old  upon  the  balance.^  In  England,  if 
the  injury  be  sustained,  and  the  repairs  made,  when  the 
vessel  is  new,  and  on  her  first  voyage,  no  deduction  of 
new  for  old  is  made  ;  because  the  vessel  being  new,  it  is 
not  supposed  that  she  is  put  in  better  condition  by  the 
repairs.''  But  in  this  country  that  distinction  has  not 
been  adopted,  and  the  deduction  of  one-third  new  for 
old  is  made,  whether  the  vessel  be  new  or  old.*^ 

The  insurer  is  Hable  for  all  the  labour  and  expense 
attendant  upon  an  accident  which  forces  the  vessel  into 
port  to  be  repaired  f  and  in  consequence  of  the 
general  permission  in  *the  policy  for  the  insured  *340 
to  labour  for  the  recovery  of  the  property,  the 
insurer  may  be  rendered  liable  for  the  expenses  incurred 
in  the  attempt  to  recover  the  lost  property,  in  addition  to 
the  payment  of  a  total  loss.*'     It  has  been  a  question  much 


^  Burnes  v.  Nat.  Ins.  Company,  1  Cotcen,  265.  Savage,  Ch.  J.,  in  Dickey 
r.  New-York  Ins.  Company,  4  ibid.  24.5.  Brooks  v.  Oriental  Ins.  Company,  7 
Pick.2b9.  Eager  tJ.  Atlas  Ins.  Company,  li  ibid.  14L  See  supra,  p.  331. 
The  rule  applies  equally  to  steam-vessels  insured  on  our  interior  waters.  Wal- 
lace V.  Ohio  Ins.  Company,  4  Ohio  Rep.  284.  In  Potter  v.  The  Ocean  Ins. 
Company,  C.  C.  U.  S.  Mass.,  October,  1837,  it  was  held,  that  in  case,  of  repairs 
to  the  ship,  by  the  perils  insured  against,  the  deduction  of  one-third  new  for  old 
was  applicable  only  to  the  labour  and  materials  employed  in  the  repairs,  and  to 
the  new  articles  purchased  in  lieu  of  those  lost  or  destroyed. 

*>  Fenwick  v.  Robinson,  1  Danson  4'  Lloyd,  8.     3  Carr.  4-  Payne,  323. 

•^  Dunham  v.  Com.  Ins.  Company,  11  Johns.  Rep.  315.  Sewall  v.  U.  S.  Ins. 
Company,  1 1  Pick.  90.  Temporary'  repairs  in  the  course  of  the  voyage  are  held 
to  be  particular  average,  but  other  repairs  abroad,  from  strict  necessity,  to  enable 
the  vessel  to  return,  and  which  become  useless  afterwards,  are  general  average. 
Brooks  V.  Oriental  Ins.  Company,  7  ibid.  259. 

''  Shiif  w.  Miss.  Ins.  Company,  1  Miller^ s  Louis.  Rep.  304. 

«  1  Caines'  Rep.  284.  450.  7  Johns.  Rep.  62.  424.  433.  4  Taunt.  Rep. 
367.  Emerigon  has  taken  notice  of  this  stipulation  in  the  Enghsh  policies,  by 
means  of  which  the  insurer  may  become  chargeable  beyond  the  amount  of  his 
subscription ;  and  there  is  the  same  stipulation,  by  which  they  may  be  so  charged 
in  the  policies,  at  Antwei-p,  Rouen,  Nantes,  and  Bordeaux  ;  and  there  is  the  same 
clause  in  i\\e  formula  given  by  Loccenius.  In  the  form  used  at  Marseilles  there 
is  no  such  clause,  and  without  such  clause,  and  as  a  general  rule,  the  insurer  is 
not  chargeable  beyond  his  subscription.     But  with  such  a  special  clause,  VaHn 
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contested  in  the  French  tribunals,  whether  the  insurer 
can,  in  cases  distinct  from  the  above  stipulation,  be  held 
chargeable  at  the  same  time,  and  cumulatively,  with  the 
amount  of  an  average,  and  also  with  the  amount  of  a 
subsequent  total  loss,  in  the  same  voyage.  This  is  said 
to  be  contrary  to  all  principle,  and  the  elements  of  the 
contract ;  and  it  was  decided  in  the  Court  of  Cassation, 
in  1823,  after  great  litigation,  that  the  insurer  was  not 
holden  beyond  the  amount  of  his  subscription,  and  for 
which  he  received  a  premium,  notwithstanding  the  prior 
partial  and  the  subsequent  total  loss.* 

(3.)   Of  the  return  of  premium. 

The  premium  paid  by  the  insured  is  in  consideration 
of  the  risk  which  the  insurer  assumes  ;  and  if  the 
*341  contract  of  *insurance  be  void  ah  initio,  or  the  risk 
has  not  been  commenced,  the  insured  is  entitled 
to  a  return  of  premium.  If  the  insurance  be  made  without 
any  interest  whatsoever  in  the  thing  insured,  and  this 
proceeds  through  mistake,  misinformation,  or  any  other 
innocent  cause,  the  premium  is  to  be  returned.  So,  if  the 
insurance  be  made  with  short  interest,  or  for  more  than 
the  real  interest,  there  is  to  be  a  ratable  return  of 
premium.  If  the  risk  has  not  been  run,  whether  it  be 
owing  to  the  fault,  pleasure,  or  will  of  the  insured,  or  to 
any  other  cause,  the  premium  must  be  returned,  for  the 


and  Emerigon  both  agree,  that  the  expense  must  be  borne  by  the  insurer,  though 
it  go  beyond  the  effects  recovered.  This,  however,  is  denied  by  Boulay  Paty, 
who  insists  that  the  sum  subscribed  Hmits  all  claim  upon  the  insurer.  1  Emeri- 
gon, 484.  2  ibid.  202 — 213.  Valin''s  Com.  torn.  ii.  99.  Boulay  Paty,  tom. 
iv.  312,  313.  In  some  of  our  American  policies,  the  stipulation  is  that  the  as- 
sured may  labour  and  travel,  for,  in,  and  about  the  safeguard  and  recovery  of  the 
property,  to  the  charges  whereof  the  insurers  teill  contribute,  according  to  the 
rate  and  quantity  of  the  sum  insured. 

^  Kermet  v.  La  Compagnie  Royal  d'Assin-ance,  reported  in  the  Journal  de 
Cassation,  1823,  and  quoted  at  large  in  Boulay  Paty,  tom.  iv.  519 — 532,  and 
see,  also,  ibid.  272—276. 
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consideration  for  which  it  was  given  fails.^  If  the  vessel 
never  sailed  on  the  voyage  insured,  or  the  policy  became 
void  by  a  failure  of  the  warranty,  and  without  fraud,  the 
pohcy  never  attached ;  but  if  the  risk  has  once  com- 
menced, though  the  voyage  be  immediately  thereafter 
abandoned,  there  is  to  be  no  return  or  apportionment  of 
premium.  And  if  the  premium  is  to  be  returned,  it  is 
the  usage  in  every  country,  where  it  is  not  otherwise 
expressly  stipulated  in  the  poHcy,  for  the  insurer  to  retain 
one-half  per  cent,  by  way  of  indemnity  for  his  trouble 
and  concern  in  the  transaction.^ 

The  insurer  retains  the  premium  in  all  cases  of  actual 
fraud  on  the  part  of  the  insured,  or  his  agent.'=  So,  if  the 
trade  be  in  any  respect  illegal,  the  premium  cannot  be 
reclaimed."^  If  the  voyage  be  divisible,  there  may  be  an 
apportionment  of  the  premium ;  and  if  the  risk  as  to  the 
one  part  of  the  voyage  has  not  commenced,  the 
premium  may  *be  proportionably  retained.  But  *342 
the  premium  cannot  be  divided  and  apportioned, 
unless  the  risks  were  divisible  and  distinct  in  the  policy. 
If  the  voyage  and  the  premium  be  entire,  there  can  be  no 
apportionment.  It  is  requisite  that  the  voyage,  by  the 
usage  of  trade,  or  the  agreement  of  the  parties,  be  divi- 
sible into  distinct  risks  ;  and,  in  that  case,  if  no  risk  has 
been  run  as  to  one  part,  there  may  be  an  apportionment 
of  premium.® 


*  Tyrie  v.  Fletcher,  Cowp.  Rep.  666.  Loraine  v.  Thomlinson,  Doug.  Rep. 
585.  8  Term  Rep.  156.  arg.  Holmes  v.  Union  Ins.  Company.  2  Johns.  Cas. 
329.     Taylor  v.  Sumner,  4  Mass.  Rep.  56. 

•>  Emerigon,  torn.  ii.  154.  2  Phillips  on  Insurance,  526.  Code  de  Com- 
merce, art.  349.     Hendricks  v.  Com.  Ins.  Company,  8  Johns.  Rep.  1. 

*=  Tyler  v.  Hern,  Park  on  Insurance,  285.  Chapman  v.  Eraser,  Marshall 
on  Insurance,  652. 

■i  March  V.  Abel,  3  Bos.  Sj-  Pull.  35.    Van  Dyck  v.  Hewitt,  1  Easfs  Rep.  96. 

*  Stevenson  v.  Snow,  3  Burr.  Rep.  1237.  Long  v.  Allen,  Marshall  on  In- 
surance, 660.  Donath  v.  Ins.  Company  of  North  America,  4  Dallas''  Rep. 
463.  Ogdenv.  Firemen's  Ins.  Company,  12  Johns.  Rep.  114.  2  Phillips  on 
Insurance,  538. 
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The  French  code  provides  for  the  apportionment  of 
premium,  in  the  case  of  an  insurance  on  goods,  when  part 
of  the  voyage  has  not  been  performed.^  M.  Le  Baron 
Locre,  in  his  commentary  upon  this  article,  vindicates  it 
by  very  ingenious  reasoning,  which  M.  Boulay  Paty'' 
thinks,  however,  does  not  remove  the  difficulty ;  and  he 
contends,  that  such  a  provision  is  contrary  to  a  principle 
of  the  contract,  that  when  the  risk  has  once  commenced, 
the  right  to  the  entire  premium  is  acquired. 

IV.    Of  the  writers  on  msurance  law. 

I  have  now  finished  a  survey  of  the  leading  doctrines 
of  marine  insurance,  which  is  by  far  the  most  extensive 
and  complex  title  in  the  commercial  code.  There  is  no 
branch  of  the  law  that  has  been  more  thoroughly  inves- 
tigated, and  more  successfully  cultivated  in  modern  times, 
not  only  in  England,  but  upon  the  European  continent. 
Maritime  law  in  general,  partakes  more  of  the  character 
of  international  law  than  any  other  branch  of  juris- 
prudence ;  and  I  trust  I  need  not  apologize  for  the  free 
use  which  has  been  made,  for  the  purpose  of  illus- 
*343  tration,  not  of  English  authorities  only,  *but  of  the 
writings  of  other  foreign  lawyers,  and  the  decisions 
of  foreign  tribunals,  relative  to  the  various  heads  of  the 
law-merchant.  I  am  justified,  not  only  by  the  example 
of  the  most  eminent  of  the  English  lawyers  and  judges, 
but  by  the  consideration,  that  the  law-merchant  is  part  of 
the  European  law  of  nations,  and  grounded  upon  prin- 
ciples of  universal  equity.  It  pervades  every  where  the 
institutions  of  that  vast  combination  of  Christian  nations, 
which  constitutes  one  community  for  commercial  purposes 
and  social  intercourse  ;  and  the  interchange  of  principles, 
and  spirit,  and  Uterature,  which  that  intercourse  produces, 


'  Code  de  Commerce,  art.  ^56. 

^  Cours  de  Droit  Commercial  Maritime,  torn.  iv.  98,  99. 
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is  now  working  wonderfal  improvements  in  the  nqoraifancl 
political  condition  of  the  human  race. 

The  general  principles  of  insurance  law  rest  on  solid 
foundations  of  justice,  and  are  recommended  by  their 
public  utility ;  and  yet  it  is  a  remarkal)le  fact,  that  none 
of  the  nations  of  antiquity,  though  some  of  them  were 
very  commercial,  and  one  of  them  a  great  maritime 
power,  appear  to  have  used,  or  even  to  have  been  ac- 
quainted, with  this  invaluable  contract.*  It  was  equally 
a  stranger  to  the  early  maritime  codes  compiled  on  the 
revival  of  arts,  learning,  and  commerce,  at  the  conclusion 
of  the  middle  ages.  The  Consolato  del  Mare,  the  laws  of 
Oleron,  and  the  laws  of  the  Hanseatic  association,  were 
all  silent  upon  the  subject  of  the  contract  of  insurance. 
The  first  allusion  to  it  is  said  to  have  been  made  in  the 
latter  part  of  the  fourteenth  century,  and  where  we 
should  not,  at  that  early  age,  have  first  expected  to  find 
it :  in  the  laws  of  Wisbuy,  compiled  in  the  Teutonic  lan- 
guage, on  the  bleak  shores  of  an  island  in  the  middle  of 
the    Baltic    sea.*^      It   is    so  necessary  a  contract,   that 


^  Bynkershoeck  and  Emerigon  both  agree,  that  the  contract  of  insurance  was 
not  to  be  found  in  the  Roman  law,  though  some  traces  of  it  have  been  supposed 
to  be  perceived  in  the  Roman  history.  Bynk.  QutesL  J.  Pub.  lib.  L  c.  21. 
Emerigon  des  Ass.  pref. 

^  The  allusion  to  marine  insurance,  in  art.  66  of  the  Laws  of  Wishtoy,  is  so 
obscure  or  equivocal,  that  the  most  celebrated  jurists  have  diifered  in  opinion, 
as  to  the  origin  of  the  contract.  Cleirac,  in  his  commentary  on  that  article  of 
the  Laws  of  Wisbuy,  applies  it  directly  to  insurances  ;  and  he  had  studied 
that  compilation  thoroughly,  for  he  translated  it  into  French,  from  tlie  old  Ger- 
man, or  Tudesque  language,  in  which  the  code  had  been  preserved  to  his  day. 
In  the  collection  of  Sea  Laics,  published  at  London  under  Queen  Anne,  the 
article,  as  translated,  applies  to  marine  insurance.  Emerigon,  also,  in  the  pre- 
face to  his  treatise,  gives  that  construction  to  the  article,  and  he  and  Cleirac  are 
great  authorities  on  the  point.  On  the  other  hand,  Emerigon  admits  that 
Stypmannus,  Gibalinus,  Ansaldus,  and  Casaregis,  would  not  allow  that  the  use 
of  insurances  was  introduced  into  commerce  until  towards  the  fifteenth  century ; 
and  Valin  intimates,  that  the  contract  of  insurance  came  from  the  Italians,  and 
passed  from  them  to  the  Spaniards,  Dutch,  and  other  commercial  nations. 
Malynes,  as  early  as  1622,  traced  the  practice  of  insurance  from  Claudius; 
Cffisar  to  the  inhabitants  of  Oleron,  and  then  to  Antwerp  and  London.     Chirac's; 
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Valin  concludes,  *maritime  commerce  cannot  well 
be  sustained  without  it,  for  no  prudent  ship-owner 
would  be  willing  to  risk  his  own  fortune,  and  that  of 
others,  on  an  unprotected  adventure  at  sea.  The  business 
of  uncovered  navigation  or  trade,  would  be  spiritless  or 
presumptuous.  The  contract  of  insurance  protects,  en- 
larges, and  stimulates  maritime  commerce  ;  and  under 
its  patronage,  and  with  the  stable  security  which  it 
affords,  commerce  is  conducted  with  immense  means, 
and  unparalleled  enterprise  over  every  sea,  and  to  the 
shores  of  every  country,  civilized  and  barbarous.  In- 
surers are  societies  of  capitalists,  who  are  called  by  their 
business  to  study,  with  profound  sagacity,  and  with  ex- 
actness of  calculation,  the  geography  and  navigation  of 
the  globe,  the  laws  of  the  elements,  the  ordinances  of 
trade,  the  principles  of  international  law,  and  the  cus- 
toms, products,  character,  and  institutions  of  every 
*345  *country,  where  tide  waters  roll,  or  to  which 
winds  can  waft  the  flag  of  their  nation.* 


les  Us  et  Couhmies  de  la  Mer,  155.  Malynes'  Lex  Mercatoria,  part  1.  105. 
Emerlgon,  Traite  des  Ass.  pref.  Valin' s  Com.  torn.  ii.  27.  Bynkcrshoeck 
said,  he  had  no  evidence  that  the  contract  of  insurance  was  in  use  in  Holland  in 
the  fifteenth  century,  though  he  found  it  to  have  been  in  established  use  by  the 
middle  of  the  followins:  century.  Quwst.  J.  Priv.  lib.  4.  ch.  1.  Don  Antonio 
de  Capmany  in  his  History  of  the  Commerce  of  Barcelona,  as  referred  to  in 
M'Ciilloch's  Dictionary  of  Commerce,  art.  Insurance,  gives  an  ordinance  re- 
lative to  insurance,  issued  by  the  magistrates  of  that  city  in  1435.  If  this  be 
the  fact,  Barcelona  must  be  regarded  as  the  birth  place  of  the  law  of  marine  in- 
surance. 

^  The  French  lawyers  have  described  the  contract  of  insurance  in  strong  and 
eloquent  language.  C^est  une  espece  de  jeu,  said  Emerigon,  truly  and  gravely; 
qui  exige  beaiiconp  de  prudence  de  la  part  de  ceu.T  qui  s'y  adonnent.  11 
fant  faire  V analyse  des  hazards,  et  posseder  la  science  du  calcul  des  proba- 
bilities; prevoir  les  ecueils  de  la  mer,  et  ceux  de  la  mauvaise  foi;  ne  pas 
perdre  de  vue  les  cas  insolites  et  extraordinaires ;  combiner  le  tout,  le  com- 
parer avec  le  taux  des  primes,  etjuger  quel  sera  le  rcsultat  de  V ensemble. 
But  tVie  French  counsellors  of  state,  Messrs.  Corvetto,  Begoucn,  and  Marel,  in 
their  report  to  the  legislative  body,  on  the  8th  September,  1807,  declared,  that 
Ce  beau  contrat  est  le  noble  produit  du  ginie  de  I'homme,  et  le  premier 
garaut  du  commerce  maritime.  H  a  considl6  les  saisons;  il  a  portf  ses  re- 
gards sur  la  mer ;  il  a  inierrogi  cc  terrible  6linient;  il  en  a  jug6  Cincon- 
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Many  of  the  states  and  great  commercial  cities  of 
Europe,  in  the  early  periods  of  modern  history,  made 
and  published  ordinances  relating  to  insurance,  and  most 
of  them  have  been  collected  in  Mageii's  Essay  on  Insurance, 
published  in  1755.  The  most  important  of  these  compi- 
lations, were  the  ordinances  of  Barcelona,  Bilboa,  Flo- 
rence, Genoa,  Antwerp,  Rotterdam,  Amsterdam,  Copen- 
hagen, Stockholm,  and  Konigsberg,  as  well  as  royal  or- 
dinances of  the  kings  of  Finance,  Spain,  and  Portugal. 
They  are  authentic  memorials  of  the  prosperity  of  com- 
merce, and  evidence  of  the  early  usages  in  respect  to  a 
contract  governed  by  general  principles  of  policy  and  jus- 
tice. We  may  also  refer  to  the  decisions  of  the  Rota  of 
Genoa,  (of  which  so  much  use  is  made  by  Roccus,)  to 
show  how  early  and  extensively  insurance  questions  be- 
came a  source  of  litigation  and  topic  of  discussion 
in  the  courts  of  *justice.^  But  without  dwelling  *346 
upon  these  historical  views,  my  object  at  the  close 
of  this  lecture  is,  merely  to  direct  the  attention  of  the  stu- 
dent to  the  character  and  value  of  the  most  distineuished 
works,  which  have  elevated  and  adorned  this  branch  of 
the  law. 

The  earliest  work  extant  on  insurance,  is  the  celebra- 
ted French  treatise  entitled  Le  Guidon.  It  was  digested 
and  prepared  some  centuries  ago,  by  a  person  whose 
name  is  unknown,  for  the  use  of  the  merchants  of  Rouen. 


stance;  il  en  a  presenti  les  orages  ;  il  a  ipie  la  politique ;  il  a  reconnu  les 
partes  et  les  cotes  des  deux  mondes;  il  a  tout  soumis  a  des  calculs  savans,  a 
des  theories  approximatives,  et  il  a  dit  an  commerqant  habile ;  an  navigateur 
intrepide  :  certes  il  y  a  des  desastres  sitr  lesquels  Vhumanite  ne  peut  que 
gemir;  mais  quant  a  voire  fortune  allez,francesscz  les  viers,  deploy ez  voire 
activite  et  voire  Industrie  :  Je  me  charge  de  vos  risques. 

^  Those  decisions,  under  the  th\e  o(  Decisiones  Rota  Gemite  de  Mercatura, 
are  contained  in  the  voluminous  compilation,  which  includes  the  works  of  San- 
terna  and  of  Straccha,  and  was  p>iblished  at  Amsterdam  in  1669.  They  amount 
to  two  hundred  and  fifteen  decisions,  and  many  of  them  relate  to  insurance 
questions,  and  they  settled  principles  which  govern  at  this  day. 
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It  was  published  by  Cleirac  in  1671,  in  his  collection  en- 
titled Lcs  Us  ct  Coutnmcs  de  la  Mer;  but  it  was  a  produc- 
tion of  a  much  earlier  date,  and  it  contains  decisive  evi- 
dence that  the  law  of  insurance  had  become,  in  the  six- 
teenth century,  a  regular  science.  Emerigon  viewed  it 
as  containing  the  true  principles  of  nauticaljurisprudence, 
and  valuable  for  its  wisdom  and  for  the  great  number 
of  principles  and  decisions  which  it  contained ;  and 
when  Cleirac  gave  to  the  world  his  revised  and  correct- 
ed edition  of  the  Le  Guidon,  he  regretted  that  he  was  not 
able  to  rescue  from  oblivion  the  name  of  an  author  who 
had  conferred  signal  honour  on  his  country,  by  the  merit 
and  solidity  of  his  production,  though  it  wanted  the  taste 
and  elegance  of  later  ages.^ 

The  treatise  of  Roccus  on  insurance,  has  been  univer- 
sally regarded  as  a  text  book  of  great  authority.  He  was 
an  eminent  civilian  and  judge  at  Naples,  and  published 
his  work  in  1655 ;  and  Mr.  IngersoU,  the  American 
translator,  perceives  an  analogy  between  the  treatises  of 
Roccus  and  Littleton's  tenures.  That  analogy  does  truly 
exist  in  the  sound  logic,  admirable  precision,  and 
*347  vast  power  of  compression,  *which  are  displayed 
throughout  his  works.  He  made  free  use  of  the 
treatises  of  Santerna  and  Straccha  on  insurance  law,  and 
gave  authority  to  those  very  creditable  productions  of  the 
latter  part  of  the  sixteenth  century.''     Bynkershoeck  has 


^  Cleirac' s  ju'ef.  to  Le  Guidon. 

^  The  treatise  of  Santerna,  a  Portugnese  lawyer,  De  Assecurationibus  et 
Sponsionibus  Mercatorum,  and  the  larger  and  later  work  of  Straccha,  of  An- 
cona,  De  Assecurationibus,  equally  abound  in  references  throughout  the  body 
of  their  works,  to  the  civil  law  and  the  early  civilians.  The  latter  is  essentially 
the  groundwork  of  the  treatises  of  Roccus,  and  yet  both  Straccha  and  Santerna 
are  rudely  termed,  by  Bynkershoeck,  semi-barbarous  vrriters,  though  they 
were  familiar  not  only  with  the  Roman  law,  but  with  the  Roman  classics. 
Emerigon  and  Valin  make  free  use  of  the  works  of  these  authors,  as  they  do  also 
of  the  commercial  discourses  of  Casaregis,  who  is,  without  contradiction,  as 
Valin  says,  {Com.  sur.  Ord.  pref.)  the  best  of  all  the  .writers  whom  he  had 
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devoted  the  fourth  book  of  his  QncEstiones  Juris  Frivatl  to 
the  contract  of  insurance.  It  constitutes  a  large  treatise, 
which  discusses,  with  his  usual  freedom  of  thought  and 
expression,  almost  every  important  branch  of  the  law  of 
that  contract.  His  work,  which  occasionally  refers  to  the 
Roman  law,  is  almost  entirely  grounded  on  Dutch  edicts, 
and  judicial  decisions  in  the  courts  of  Holland.  It  is  es- 
sentially a  collection  of  reports  of  cases  adjudged  in  the 
Dutch  courts,  and  I  do  not  perceive  that  he  ever  refers  to 
the  decisions  of  the  Rota  of  Genoa,  or  to  the  writings 
of  Santerna,  Straccha,  or  Roccus,  which  were  before  his 
eyes.  Such  reserve,  or  proud  disdain  of  foreign  illustra- 
tion and  aid,  detracts  greatly  from  the  scientific  character 
and  hberal  temper  of  the  work.  But  we  proceed  to  the 
mention  of  authors,  by  whose  learned  labours  the  utility 
of  all  preceding  treatises  on  insurance  was  superseded, 
and  their  fame  and  lustre  eclipsed. 

*Valin's  copious  commentary  upon  that  part  of  *348 
the  ordinance  of  Louis  XIV,  which  relates  to  in- 
surance, is  deserving  of  great  attention,  and  it  has  uni- 
formly and  every  where  received  the  tribute  of  the  high- 
est respect,  for  the  good  sense,  sound  learning,  and  weight 
of  character,  which  are  attached  to  his  luminous  reflec- 
tions. Pothier's  essay  on  insurance  is  a  concise,  per- 
spicuous, accurate,  and  admirable  elementary  digest  of 
the  principles  of  insurance,  and  it  contains  the  fundamen- 
tal doctrines  and  universal  law  of  the  contract.  But  the 
treatise  of  Emerigon  very  far  surpasses  aU  preceding 
works,  in  the  extent,  value,  and  practical  application  of 
his  principles.  It  is  the  most  didactic,  learned,  and  fin- 
ished production  extant  on  the  subject.     He  professedly 


enumerated,  and  he  had  already  mentioned  Cleirac,  Straccha,  Stypmannus, 
Loccenius,  Kuricke,  Peckius,  Vinnius,  and  Weysten.  Casaregis  has  also  re- 
ceived the  highest  and  warmest  eulogy  from  the  learned  and  eloquent  author  of 
the  article  No.  L5,  in  the  North  American  Revievj,  vol.  to.  323. 
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carried  his  researches  into  the  antiquities  of  the  maritime 
law,  and  illustrated  the  ordinances  by  what  he  terms  the 
jurisprudence  of  the  tribunals ;  and  he  discussed  all  inci- 
dental questions,  so  as  to  bring  within  the  compass  of  his 
work  a  great  portion  of  international  and  commercial  law, 
cormected  with  the  doctrines  of  insurance.  In  the  lan- 
guage of  Lord  Tenterden,  no  subject  in  Emerigon  is  dis- 
cussed without  being  exhausted,  and  the  eulogy  is  as 
just  as  it  is  splendid.  Emerigon  was  a  practical  man, 
who  united  exact  knowledge  of  the  details  of  business 
with  manly  sense  and  consummate  erudition.  He  was 
a  practising  lawyer  at  Marseilles,  for  perhaps  forty  years, 
and  the  purity  of  his  private  life  corresponded  with  the 
excellence  of  his  public  character.  Valin  acknowledges 
that  he  owed  some  of  the  best  parts  of  his  work  to  the 
genius  and  industry  of  that  eminent  civilian,  who  gra- 
tuitously pressed  upon  him,  with  a  cordiality  and  disin- 
terestedness almost  without  example,  a  rich  collection  of 
materials,  consisting  of  decisions  and  authorities,  suitable 
to  illustrate  and  adorn  the  jurisprudence  of  the  commen- 
tary. It  would  be  difficult  to  peruse  the  testimony  which 
Valin  has  so  frankly  borne  to  the  moral  as  well  as  literary 
and  professional  accomplishments  of  Emerigon,  without 
being  sensibly  touched  with  the  generosity  of  the  friend- 
ship of  those  illustrious  men. 
*349  *Since  the  renovation  of  the  marine  ordinance 

of  Louis  XIV,  in  the  shape  of  the  commercial  code 
of  France  of  1807,  there  has  arisen  a  host  of  commen- 
tators, such  as  the  Baron  Locre,  Pardessus,  Laporte, 
Delvincourt,  Toullier,  and  Boulay  Paty,  of  various  and 
unequal  merit.  Toullier,  though  already  quite  volu- 
minous, has  not  as  yet  touched  on  the  commercial  code. 
On  the  law  of  insurance,  I  would  select  and  recommend 
Boulay  Paty,  as  the  latest  and  best  writer.  He  has  ex- 
plained and  illustrated  every  part  of  the  code,  but  devo- 
ted nearly  half  of  his  voluminous  work  to  the  single  head 
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of  insurance,  and  he  has  treated  the  subject  very  much 
in  the  style  of  Emerigon.  He  has  trodden  in  his  foot- 
steps, adopted  his  copious  learning,  apphed  his  prin- 
ciples with  just  discriminatio)!,  and  given  us  a  complete 
treatise  on  every  branch  of  insurance,  according  to  the 
order,  and  under  the  correction  of  the  new  code. 

The  first  notice  of  the  contract  of  insurance  that  ap- 
pears in  the  English  reports,  is  a  case  cited  in  Coke's 
Reports,^  and  decided  in  the  31st  of  Elizabeth ;  and  the 
commercial  spirit  of  that  age  gave  birth  to  the  statute  of 
43d  Elizabeth,  passed  to  give  facility  to  the  contract. 
But  the  law  of  insurance  received  veiy  little  study  and 
cultivation  for  ages  afterwards  ;  and  Mr.  Park  informs 
us  that  there  were  not  forty  cases  upon  matters  of  in- 
surance prior  to  the  year  1756,  and  even  those  cases 
were  generally  loose  nisi  prius  notes,  containing  very  little 
information  or  claim  to  authorit3^  From  that  time  for- 
ward, the  .decisions  of  the  English  courts  on  insurance 
assumed  new  spirit  and  vigour,  and  they  deserve  to  be 
studied  with  the  utmost  application.  When  Sir  William 
Blackstone  published  the  second  volume  of  his  Commen- 
taries, Lord  Mansfield  had  presided  in  the  Court  of 
King's  Bench  for  nearly  ten  years,  and  in  that  short 
space  of  time  the  learning  relating  to  marine  insurance 
had  been  so  rapidly  and  so  extensively  cultivated, 
that  he  concluded  that  if  the  principles  *settled  *350 
were  well  and  judiciously  collected,  they  would 
form  a  very  complete  title  in  the  code  of  commercial  ju- 
risprudence. Mr.  Park  (now  a  judge  of  the  Court  of 
King's  Bench)  took  the  suggestion,  and  j^ublished  his 
System  of  the  Law  of  Marine  Insurances  in  1786,  and  he 
had  the  advantage  of  the  labours  of  the  whole  period  of 
Lord  Mansfield's  judicial  life;  and  the  decisions  are  col- 
lected and  digested  with  great  copiousness,  erudition, 

»  6  Coke's  Rep.  47.  b. 


350  OF  PERSONAL  PROPERTY.  [Part  V. 

and  accuracy.  He  extracted  all  that  was  valuable  from 
the  compilations  of  Malynes,  Molloy,  Magens,  Beawes, 
and  Weskett ;  and  he  had  the  good  sense  and  liberality 
to  enrich  his  work  with  the  materials  of  those  vast  and 
venerable  repositories  of  commercial  learning,  the  Le 
Guidon,  the  foreign  ordinances,  and  the  writings  of  Roc- 
cus,  Bynkershoeck,  Valin,  Pothier,  and  Emerigon. 

About  the  time  that  Park  published  his  treatise,  the 
Elements  of  the  Law  relating  to  Insurances,  by  Mr.  Miller,  a 
Scotch  advocate,  appeared  at  Edinburgh.  He  evidently 
compiled  his  work  without  any  knowledge  of  the  con- 
temporary publication  of  Mr.  Park  ;  and  though  the  Eng- 
lish cases  are  not  so  extensively  cited  and  examined  by 
him,  he  supplied  the  deficiency  by  a  digest  of  cases  in 
Scotland  ;  and  he  appears  to  have  been  equally  familiar 
with  the  continental  civilians,  and  to  have  discussed  the 
principles  of  insurance  with  uncommon  judgment  and 
freedom  of  inquiry.  Since  the  publication  of  Miller's 
treatise,  no  work  appeared  in  Scotland  on  the  subject  of 
insurance,  until  Mr.  Bell  took  a  concise  view  of  that,  as 
well  as  of  other  maritime  contracts,  in  his  very  valuable 
Commentaries  ;  and  he  states,  that  since  the  period  of  1787, 
the  mercantile  law  of  Scotland  has  been  making  rapid 
strides  towards  maturity. 

The  treatise  of  Park  had  passed  through  five  editions, 
when  Mr.  Marshall  pubhshed,  in  1802,  his  Treatise  on  the 
Laiv  of  Insurance.  It  contains  a  free  and  liberal  discus- 
sion of  principles,  and  it  is  more  didactic  and  elementary 

in  its  instruction  than  the  work  of  his  predecessor, 
*351      but  it  abounds  *with  citations  of  the  same  cases 

at  Westminster,  and  a  reference  to  the  same 
learned  authors  in  France  and  Italy.  Mr.  Park  is  entitled 
to  the  superior  and  lasting  merit  of  being  the  artist  who 
first  reduced  the  English  law  of  insurance  to  the  beauty 
and  order  of  a  regular  science,  and  shed  upon  it  the  rays 
of  foreign  genius  and  learning.     The  American  edition 
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of  Marshall,  by  Mr.  Condy,  is  greatly  to  be  preferred  to 
any  other  edition  ;  and  even  that  improved  work  is  now 
in  a  considerable  degree  superseded  by  Mr.  Phillips' 
Treatise  on  the  Law  of  Insurance,  the  first  volume  of  which 
was  published  at  Boston  in  1823,  and  the  second  in  1S34, 
and  a  new  and  improved  edition  of  the  entire  work  in 
two  volumes  in  1S40.  This  author  has  very  diligently 
collected  and  ingrafted  into  his  work,  not  onl}^  the  English 
cases,  but  the  substance  of  all  the  American  cases  and  de- 
cisions on  insurance,  which  had  been  accumulating  for  a 
great  number  of  years.  In  that  view  it  is  an  original  work 
of  much  labour,  discrimination,  and  judgment,  and  of 
indispensable  utilitj^  to  the  profession  in  this  country.* 

The  treatise  of  Mr.  Benecke,  on  the  Principles  of  In- 
demnity in  Marine  Insurance,  may  be  considered  as  an 
original  work  of  superior  merit,  written  by  a  business 
man,  on  the  most  useful  and  practical  part  of  the  law  of 
insurance.  It  contains  great  research,  clear  analysis, 
strong  reasoning,  and  an  accurate  application  of  princi- 
ples, and  was  intended  for  the  use  of  the  merchant  and 
ship-owner,  as  well  as  of  the  practising  lawyer.  The 
work  was  the  result  of  much  study,  research,  and  ex- 
perience ;  and  the  public  expectation  of  its  value, 
from  the  well  known  character  and  ability  of  *the  *352 
author,  had  been  highly  raised,  a  long  time  before 
the  pubhcation.'' 


^  In  1828  a  new  Treatise  on  the  Law  relating  to  Insurance,  by  David 
Hughes,  Esq.,  of  the  inner  temple,  was  published  at  London.  It  goes  over  the 
same  ground  already  fully  and  sufficiently  occupied  by  his  two  eminent  prede- 
cessors, Park  and  Marshall ;  and  with  very  scanty  reference  to  any  foreign 
authorities,  it  cites  all  the  modem  English  cases.  It  is  a  plain,  methodical,  and 
correct  treatise,  and  must  be  valuable  to  an  English  lawyer,  so  far  as  it  has 
incorporated  into  the  work  the  substance  of  the  recent  decisions  not  to  be 
found  in  the  former  loorks.  Beyond  that  information,  the  treatise  is  entirely 
superfluous. 

i"  The  treatise  of  Mr.  Benecke  was  published  in  1824,  and  yet  in  Jacobsen's 
work  on  the  Laws  of  the  Sea,  published  at  Altona,  in  1814,  he  speaks  of  this 
treatise,  by  its  title,  as  being  in  preparation  by  a  master  hand. 

Vol.  III.  51 


LECTURE  XLIX. 

OF     MARITIME     LOANS. 

The  contracts  of  bottomry  and  respondentia  are  maritime 
loans  of  a  very  high  and  privileged  nature,  and  they  are 
always  upheld  by  the  Admiralty  with  a  strong  hand, 
when  entered  into  bona  fide,  and  without  any  suspicion  of 
fraud.  The  principle  on  which  they  are  founded  and 
supported  is  of  great  antiquity,  and  penetrates  so  deeply 
into  it,  that  Emerigon  says  its  origin  cannot  be  traced. 
It  was  borrowed  by  the  Romans  from  the  laws  of  the 
ancient  Rhodians,  and  it  is  deeply  radicated  in  the 
general  maritime  law  of  Europe,  from  which  it  has  been 
transplanted  into  the  law  of  this  countr^%  The  object  of 
hypothecation  bonds  is  to  procure  the  necessary  supplies 
for  ships  which  happen  to  be  in  distress  in  foreign  ports, 
where  the  master  and  owners  are  without  credit,  and  in 
cases  in  which,  if  assistance  could  not  be  procured  by 
means  of  such  instruments,  the  vessels  and  their  cargoes 
must  be  left  to  perish.  The  authority  of  the  master  to 
hypothecate  the  ship  and  freight,  and  even  the  cargo,  in 
a  case  of  necessity,  is  indisputable.*  The  vital  principle 
of  a  bottomry  bond  is,  that  it  be  taken  in  a  case  of  unpro- 
vided necessity,  where  the  owner  has  no  resources  or 
credit  for  obtaining  necessar}^  supplies.*"     If  the  lender 


a  The  Gratitudine,  3  Roh.  Adm.  Rep.  240.  267.  The  Hero,  2  Dods.  Rep. 
139.  Case  of  the  Duke  of  Bedford,  2  Hagg.  Adm.  Rep.  294.  Vide  supra, 
p.  173.  Sea  stores,  particularly  for  the  subsistence  of  passengers,  are  objects  of 
a  bottomry  bond.     2  Hagg.  Adm.  Rep.  301. 

''  Vide  67/^;-a,  p.  171.     The  degree  of  necessity  that  will  justify  the  master  in 
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knew  that  the  owner  had  an  empowered  consignee  or 
agent  in  the  port,  willing  to  supply  his  wants,  the  taking 
the  bond  is  a  fraud ;  but  if  fairly  taken  under  an 
*354  ignorance  of  the  fact,  the  *courts  of  admiralty  are 
disposed  to  uphold  such  bonds,  as  necessary  for 
the  support  of  commerce  in  its  extremities  of  distress."" 
And  if  the  lender  of  money  on  a  bottomry  or  respondentia 
bond,  be  willing  to  stake  the  money  upon  the  safe  arrival 
of  the  ship  or  cargo,  and  to  take  upon  himself,  like  an 
insurer,  the  risk  of  sea  perils,  it  is  lawful,  reasonable, 
and  just,  that  he  should  be  authorized  to  demand  and 
receive  an  extraordinary  interest  to  be  agreed  on,  and 
which  the  lender  shall  deem  commensurate  to  the  hazard 
he  runs.'' 

A  bottomry  bond  is  a  loan  of  money  upon  the  ship,  or 
ship  and  accruing  freight,  at  an  extraordinary  interest, 
upon  maritime  risks,  to  be  borne  by  the  lender,  for  a 
specific  voyage,  or  for  a  definite  period.  It  is  in  the 
nature  of  a  mortgage,  by  which  the  ship-owner,  or  the 
master  on  his  behalf,  pledges  the  ship  as  a  security  for 
the  money  borrowed,  and  it  covers  the  freight  of  the 


taking  up  money  on  bottomry  for  repairs,  and  that  will  justify  the  creditor  in 
lending  it,  is  examined  with  great  learning  and  judgment  in  tlie  case  of  the  Ship 
Fortitude,  C.  C.  U.  S.  Mass.,  August,  1838.  See  the  Laio  Reporter,  vol.  i. 
No.  5. 

a  The  Nelson,  1  Hagg.  Adm.  Rep.  169.  Lord  Stowell,  in  the  case  of  the 
Gratitudine,  3  Rob.  Adm.  Rep.  271,  272. 

^  For  the  historical  learning  on  the  subject  of  maritime  loans,  see  Dig.  22.  2. 
De  nautico  f tenor e.  Code,  4.  33.  Ibid.  Bynk.  Q.  J.  Priv.  lib.  3.  c.  16.  p. 
506.  509.  Emerigon,  h.  t.  ch.  1.  sec.  1,  has  collected  all  that  the  Roman  law 
has  said  on  the  subject.  The  speeches  of  Demosthenes  against  Zenothemis, 
Apatui-ius,  Phormio,  Lacritus,  and  Dionysodorus,  relate  to  the  fcenus  nauticum 
of  the  Roman  law,  or  the  bottomry  contract  of  the  modern  commercial  nations. 
See,  in  the  American  Jurist,  No.  6.  p.  248,  an  account  of  maritime  loans  in 
ancient  Athens,  taken  from  the  treatise  on  the  Public  Economy  of  Athens,  by 
the  learned  Augustus  Boekh,  Greek  Lecturer  and  Professor  at  the  University  of 
Berlin.  The  goods  were  generally,  and  sometimes  the  vessel  was  pledged  for 
the  security  of  the  loan  with  maritime  interest.  See,  also,  Lord  Stowell,  in  the 
case  of  the  Gratitudine,  3  Rob.  Adm.  Rep.  267.  The  Alexander,  1  Dodson's 
Adm.  Rep.  278.     The  Augusta,  ibid.  283.     The  Hero,  2  ibid.  139. 
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voyage  or  during  the  limited  time.     A  rcsjmidentia  bond  is 
a  loan  upon  the  pledge  of  the  cargo,  though  an  hypothe- 
cation of  both  ship  and  cargo  may  be  made  in  one  instru- 
ment; and,  generally,  it  is  only  a  personal  obligation  on 
the  borrower,  and  is  not  a  specific  lien  on  the  goods, 
unless  there  be  an  express  stipulation  to  that  effect  in  the 
bond ;  and  it  amounts,  at  most,  to  an  equitable  lien  on  the 
salvage,  in  case  of  loss.^     The  condition  of  the 
loan  is  *the  safe  arrival  of  the  subject  hypothe-     *355 
cated,  and  the  entire  principle  as  well  as  interest 
is  at  the  risk  of  the  lender  during  the  voyage.    The  money 
is  loaned  to  the  borrower,  upon  condition  that  if  the  sub- 
ject pledged  be  lost,  by  a  peril  of  the  sea,  the  lender  shall 
not  be  repaid,  except  to  the  extent  of  what  remains;  and 
if  the  subject  arrives  safe,  or  if  it  shall  not  have  been 
injured,  except  by  its  own  defect,  or  the  fault  of  the 
master  or  mariners,  the  borrower  must  return  the  sum 
borrowed,  together  with  the  maritime  interest  agreed  on, 
and  for  the  repayment,  the  person  of  the  borrower  is 
bound,  as  well  as  the  property  pledged.     This  is  the 
definition  of  the  contract  given  by  Pothier  ;^  and  it  was 
taken  from  the  Roman  laws,  and  has  been  adopted  by 
Emerigon,  and  he  says  the  definition  is  given  in  nearly 
the  same  terms  by  all  the  maritime  jurists.'^ 

Money  may  also  be  lawfully  loaned  at  any  rate  of 
interest,  upon  the  mere  hazard  of  a  specific  voyage,  to 
be  mentioned  in  the  contract,  without  any  security  either 


^  2  Blacks.  Com.  459.  Buskr.  Fearon,  4  East's  Rep.  319.  According  to 
Emerigon,  vol.  ii.  476.  561,  the  resxsonrlentia  lender  has  a  Ziere  on  the  cargo  of 
the  borrower  on  board;  and  if  the  loan  be  for  the  outward  and  homeward  voyage, 
the  lien  affects  the  return  cargo,  being  the  proceeds  of  the  outward  cargo.  But 
this  is  not  the  Enghsh  law.  Respondentia  loans  have  been  disused  in  England 
since  the  statute  of  19  Geo.  II.  c.  37. 

*>   Con.trat  a  la  grosse,  n.  1. 

<'  Emerigon,  Traite  des  Contrats  a  la  grosse,  ch.  1.  sec.  2.  2  Hagg. 
Adm.  Rep.  53.  57.  Story,  J.,  in  the  case  of  the  Brig  Draco,  2  Sumner,  186. 
S.  P. 
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upon  the  ship  or  cargo.  But  this  last  species  of  maritime 
loan,  depending  upon  the  event  of  the  vo3'age,  has  a 
tendency  to  introduce  wagering  and  usurious  contracts, 
and  it  has  been  restrained  in  England,  by  the  statute 
of  19  Geo.  II.  c.  37,  as  to  East  India  voyages.  If  the 
borrov^er  has  no  effects  on  board,  or,  having  some,  he 
borrows  much  beyond  their  value,  it  will  afford  a  strong 
ground  to  suspect  fraud,  and  that  the  voyage  will  have 
an  unfortunate  end.*  Such  loans  were  entirely  sup- 
pressed in  France,  by  the  marine  ordinance  of  1681. 
They  were  considered  to  be  wagers,  in  the  form  of  bot- 
tomry contracts  ;  and  it  was  declared  that,  in  case  of  loss, 

the  borrower  upon  goods  should  not  be  discharged 
*356      without  proving  *that  he  had  goods  on  board  at 

the  time  of  the  loss,  on  his  own  account,  to  the 
amount  of  the  sum  lent.**  The  same  prohibition  was  con- 
tinued in  the  commercial  code,  and  the  loan  on  bottomry, 
or  at  respondentia,  is  valid  to  the  extent  only  of  the  value 
of  the  subject  matter  on  which  the  loan  is  efrected.*" 
Sergeant  Marshall  says,*^  that  there  is  no  common  law 
decision  that  sanctions  such  a  loan,  and  he  considers  it  to 
be  a  gambling  contract.  The  weight  of  authority  is, 
however,  in  favour  of  the  validity  of  these  maritime  loans 
where  nothing  is  hypothecated.®  The  lender  runs  the 
risk  of  the  voyage,  and  receives  extraordinary  interest  by 
way  of  compensation.  The  contract  is  not  usurious,  for 
the  principal  loaned  is  put  at  risk.^ 


*  Casaregis,  dis.  62.  n.  7.     Guidon,  ch.  19.  sec.  10. 

•^  Ord.  de  la  Mar.  tit.  Des  coiitrats  a  grosse  aventure,  art.  14.    Ibid.  art.  3. 

<=   Code  de  Commerce,  art.  317. 

<*  Condy^s  Marshall,  vol.  ii.  745. 

e  2  Blacks.  Com.  459.     Molloy,  b.  2.  ch.  10.  sec.  13. 

^  Soome  V.  Gleen,  1  Sid.  Rep.  87.  The  New-York  Revised  Statutes,  vol.  i. 
662,  declare  void  all  wager  contracts,  except  contracts  on  bottomry  or  respon- 
dentia. See  su'pra,  lee.  48.  It  is  essential  that  the  principal  and  interest  should 
both  be  put  at  risk,  if  the  interest  reserved  be  more  than  legal  interest,  in  order 
to  constitute  a  bottomry  contract.  Jennings  v.  Insurance  Company  of  Penn- 
sylvania, 4  Binney^s  Rep.  244. 
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The  general  rule  is,  that  the  power  of  the  master  to 
take  up  money  upon  bottomry  or  respondentia,  exists 
only  after  the  voyage  has  commenced,  and  is  to  be 
exercised  in  some  foreign  port  where  the  owner  does  not 
reside,  for  in  such  cases  only  is  the  hypothecation 
presumed  to  be  necessary.*  But  it  is  not  indispensable 
to  the  validity  of  an  hypothecation  bond,  that  the  ship  or 
cargo  should  be  in  a  foreign  port.  The  law  does  not  look 
to  the  mere  locality  of  the  transaction,  but  to  the  diffi- 
culty of  communication  between  the  master  and  his 
owners.  If  forced  into  a  port  of  the  same  country  in 
which  the  owner  resides,  the  master  may  hypothecate  the 
ship  and  cargo,  in  a  case  of  extreme  necessity,  and  when 
he  had  no  opportunity  or  means,  or  it  was  extremely  dif- 
ficult, to  communicate  with  the  owners.  Occasions 
may  arise  in  which  the  different  *ports  of  the  same  *357 
country  may  be  as  much  separated  and  cut  off 
from  all  communication  with  each  other,  as  if  they  were 
situated  in  distant  parts  of  the  globe.'' 

There  is  great  analogy  between  the  contracts  of  bot- 
tomry and  insurance.  They  are  frequently  governed  by 
the  same  principles,  though  each  of  them  has  a  character 
pecuhar  to  itself.  They  contribute  in  different  propor- 
tions to  the  facility  and  security  of  maritime  commerce ; 
but  the  immense  capitals  now  engaged  in  every  branch 
of  commerce,  and  the  extension  of  marine  insurance,  has 
very  essentially  abridged  the  practice  of  such  loans.  The 
master  cannot  hypothecate  for  a  pre-existing  debt,  and 
the  necessity  of  the  loan  must  be  shown  to  have  existed 
at  the  time  it  was  made,"^  and  that  the  master  had  no  other 

^  Condy^s  Marshall,  vol.  ii.  74L  b.  c.  Reade  v.  Commercial  Ins.  Company, 
3  Johns.  Rep.  360.  1  Emerigon,  torn.  ii.  424.  436.  Code  de  Commerce,  art. 
321.     Lister -y.  Baxter,  Sir.  Rep.  695. 

^  La  Ysabel,  1  Dodson's  Rep.  273.  See,  also,  the  Rhadamanthe,  1  Dodson's 
Adm.  Rep.  201. 

<^  The  Brig  Hunter,  Ware's  Rep.  249.  Dr.  Lushington,  in  the  case  of  the 
Ship  Vibelia,  in  the  English  Admiralty,  in  December,  1838,  held,  that  where  the 
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means  of  raising  the  money  at  marine  interest ;  and  when 
that  fact  is  estabhshed,  the  misapphcation  of  it  by  the 
master,  without  the  knowledge  and  assent  of  the  lender, 
will  not  affect  its  validity.*  The  marine  interest  depends 
entirely  upon  the  risk,  and  therefore  if  the  proposed 
voyage  be  abandoned  before  the  risk  has  attached,  the 
contract  is  turned  into  a  simple  and  absolute  loan  at 
ordinary  legal  interest.  So,  if  the  borrower  had  not 
goods  on  board  the  ship  to  the  value  of  the  sum  bor- 
rowed, the  contract,  in  case  of  loss,  is  reduced  in  pro- 
portion to  the  diminished  value,  and  the  borrower  is  bound 
at  all  events  to  return  the  surplus  of  the  sum  borrowed 
with  the  ordinary  interest.  The  maritime  interest  is  in 
a  ratio  to  the  maritime  risk,  or  value  of  the  goods  shipped.^ 
After  the  voyage  has  commenced,  and  the  loan  has  been 
for  a  moment  at  hazard,  though  the  vessel  be  shortly 
forced  back,  by  the  perils  of  the  sea,  into  the  port  of 

departure,  and  the  voyage  broken  up,  the  lender 
*358     is   entitled   to    *his   principal,   with   the   marine 

interest,  for  the  whole  had  been  put  at  hazard.*^ 
The  same  principle  of  necessity,  which  upholds  a  bot- 
tomry bond,  entitles  a  bond  of  a  later  date,  fairly  given  at 
a  foreign  port,  under  a  pressure  of  necessity,  to  priority 
of  payment  over  one  of  a  former  date  ;  notwithstanding 
this  is  contrary  to  the  usual  rule  in  other  cases  of  secu- 


general  character  of  the  transaction  was  clearly  that  of  bottomry,  the  whole  was 
to  be  presumed  to  be  of  the  same  character,  unless  expressly  disproved;  and 
that  it  was  competent  for  a  foreign  merchant,  without  any  express  agreement  at 
all  for  a  bottomry  bond,  to  make  advances  on  the  security  of  the  ship  as  a  lien 
given  by  the  law  of  his  own  country,  and  that  it  was  not  necessary  to  have  a  bot- 
tomry bond,  or  any  agreement  for  one,  till  the  ship  was  about  to  sail.  The  Law 
Reporter,  for  September,  1839. 

*  The  Jane,  1  Dodsoii's  Rep.  461.  Emerigon,  tom.  ii.  434.  Hurry  v.  The 
Ship  John,  1  Wash.  Cir.  Rep.  293.     Vide  supra,  p.  163  and  171.  n.  d. 

^  Emerigon,  Traite  des  Contrats  a  la  grosse,  ch.  6.  sec.  1.  Franklin  Ins. 
Company  v.  Lord,  4  Mason^s  Rep.  248. 

<=  Boulay  Paty,  Cours  de  Droit  Com.  tom.  iii.  74 — 76.  167 — 169. 


»' 
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rity.''  The  equity  of  it  consists  in  this,  that  the  last  loan 
furnished  the  means  of  preserving  the  ship,  and  without 
it  the  former  lenders  would  entirely  have  lost  their  secu- 
rity, and  therefore  it  supersedes  a  prior  mortgage  as  well 
as  any  other  prior  hen.''  The  bottomry  bond  is  also  to  be 
paid  before  any  prior  insurance,*^  and  it  supersedes  a 
previous  mortgage  of  the  ship.''  The  bottomry  bond 
cannot  be  made  to  cover  advances  made  upon  the 
personal  security  of  the  borrower,  and  not  upon  the 
exclusive  security  of  the  ship ;  but  taking  bills  of  exchange 
at  the  same  time,  by  way  of  collateral  security,  does  not 
exclude  the  bottomry  bond,  nor  diminish  its  solidity.^ 

The  perils  which  the  lender  on  bottomry  runs,  are 
usually  specified  in  the  bond  ;  and,  according  to  the 
forms  in  common  use,  they  are  essentially  the  same  as 
those  against  which  the  underwriter,  in  a  policy  of  in- 
surance, undertakes  to  indemnify.  By  the  French  law, 
the  lender  can  insure  the  money  lent,  for  he  runs  the  risk 
of  it.  He  can  insure  the  principal,  though  not  his  mari- 
time interest.^  The  respondentia  bonds  in  Philadelphia, 
are  said  to  be  peculiar.  The  lender  is  entitled  to 
the  benefits  of  salvage,  and  is  liable  for  general  *and  *359 
particular  average.  They  extend  to  perils  by  fire, 
enemies,  men  of  war,  or  any  other  casualties.^  There 
is  not,  in  respect  to  the  contract,  any  constructive  total 


*  The  Rhadamanthe,  1  Dodson's  Rep.  204.  The  Betsey,  ibid.  289.  The 
Jerusalem,  2  Gallisoti's   Rep.  350.     Code  de  Commerce,  art.  323. 

^  The  Sloop  Mary,  IPaine's  Rep.  671. 

<=  Boulay  Paiy,  torn.  iii.  228.  232. 

d  The  Duke  of  Bedford,  2  Hagg.  Adm.  Rep.  294. 

«  The  Augnsta,  1  Dodson's  Rep.  283.  The  Jane,  ibid.  461.  The  Hunter, 
Ware^s  Rep.  249. 

^  Guidon,  ch.  18.  sec.  2.  note,  by  Chirac.  Roccus,  De  Navibus,  n.  51. 
Valin,  torn.  ii.  12.  Appleton  v.  Crowninshield,  3  Mass.  Rep.  443.  Code  de 
Commerce,  art.  347. 

S  Insurance  Company  of  Pennsylvania  v.  Duval,  8  Serg.  ^  Rawle,  138.. 
By  the  Code  de  Commerce,  art.  330,  the  lender,  on  bottomiT,  and  at  respond- 
dentia,  is  also  cliarffeable  for  general  and  for  particular  average. 
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loss.  Nothing  but  an  utter  annihilation  of  the  subject 
hypothecated,  will  discharge  the  borrower  on  bottomry.^ 
The  property  saved,  whatever  it  may  be  in  amount,  con- 
tinues subject  to  the  hypothecation.  The  lender  can 
look  only  to  what  is  saved  ;  and  if  that  be  not  equal  to 
the  value  of  the  loan,  the  lender  must  bear  the  loss  of  the 
residue,  and  he  cannot  recover  the  deficiency  of  the  bor- 
rower. By  the  general  marine  law,  the  lender  on  bot- 
tomry is  entitled  to  be  paid  out  of  the  effects  saved,  so 
far  as  those  effects  go,  if  the  voyage  be  disastrous.'^ 

The  position  laid  down  by  Lord  Mansfield,  and  after- 
wards by  Lord  Kenyon,*^  that  the  lender  on  bottomry  or 
respondentia  was  not  liable  to  contribute,  in  case  of  a  ge- 
neral average,  has  been  much  and  justly  questioned  in 
the  elementary  works.*^  It  is  contrary  to  the  maritime 
law  of  France,  and  of  other  parts  of  Europe,  and 
*360  in  Louisiana  we  have  a  decision  *against  it.^  The 
new  French  law,  contrary  to  the  ordinance  of 
1681,  charges  the  lender  with  simple  average,  on  partial 
losses,  unless  there  be  a  positive  stipulation  to  the  con- 
trary ;  but  such  a  stipulation,  to  exempt  him  from  gross 
or  general  average,  would  be  void,  and  contrary  to  natu- 
ral equity .*^     The  reasoning  of  Emerigon  is  conclusive  in 


*  Thompson  v.  Royal  Exchange  Assurance  Company,  1  Maule  Sf  Seize.  30. 

•>  Parker,  J.,  and  Sewall,  J.,  in  Appleton  v.  Crovvninshield,  3  Mass.  Rep. 
443.  Wilmer  v.  Smilax,  2  Peters'  Adm.  Rep.  295.  note.  Valines  Com.  tom. 
ii.  12.  Code  de  Commerce,  art.  327.  Magen  on  Insurance,  vol.  ii.  52.  56. 
196—198.  430.     Emerigon,  tom.  ii.  544.  547. 

^  Joyce  V.  Williamson,  and  Walpole??.  Ewer,  Park  on  Insurance,  6th  edit. 
563.  565.  In  the  former  case.  Lord  Mansfield  declared  it  to  be  a  clear  point, 
that  by  the  law  of  England  there  was  neither  average  nor  salvage  upon  a  bot- 
tomry bond.  This  must  be  understood  with  the  exception  in  the  statute  of  19 
Geo.  II.  c.  37,  which  on  East  India  risks  allows  the  benefit  of  salvage  to  the 
lender  on  bottomry  or  at  respondentia. 

d  See  Candy's  Marshall,  vol.  ii.  760,  761.  1  Phillips  on  Lisurance,  7 35 — 
737.  2d  edit. 

e  Chandler  v.  Gamier,  18  Martin,  599. 

f  Ord.  de  la  Mar.  h.  t.  art.  16.  Code,  art.  330.  Emerigon,  Traitd  des 
Contrats  a  la  grosse,  ch.  7.  sec.  1. 
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favour  of  the  right  of  making  the  lender  chargeable  with 
his  equitable  proportion  of  an  average  contribution.  If 
he  owes  the  preservation  of  his  money  lent,  to  the  sacri- 
fice made  by  others  for  the  preservation  of  the  ship  and 
cargo,  why  should  he  not  contribute  towards  a  jettison, 
ransom,  or  composition,  made  for  the  common  safety  ? 
If  no  such  sacrifice  had  been  made,  he  would  have  lost 
his  entire  loan,  by  the  rapacity  of  pirates,  or  the  violence 
of  the  storm. 

If  the  ship  or  cargo  be  lost,  not  by  the  perils  of  the  sea, 
but  by  the  default  of  the  borrower  or  master,  the  hypo- 
thecation bond  is  forfeited,  and  must  be  paid.  If  the 
ship  be  lost  on  the  voyage,  and  the  cargo  forwarded  by 
another  ship,  in  that  case  the  borrowers  must  pay  the 
debt,  for  such  is  the  spirit  of  the  contract.^  The  lender, 
who  is,  in  effect,  an  insurer,  does  not,  as  in.ordinary  cases 
of  insurance,  assume  the  risk  of  barratry,  or  loss  by  the 
fraud  or  misconduct  of  the  borrower  or  his  agents.^  And 
the  doctrine  of  seaworthiness,  deviation,  and  the  neces- 
sity of  diligence  and  correct  conduct  on  the  part  of  the 
borrower,  are  equally  applicable  to  this  contract,  as  to 
that  of  insurance.  The  lender  is  not  to  bear  losses  pro- 
ceeding from  the  want  of  seaworthiness,  or  from  unjusti- 
fiable deviation,  or  from  the  fault  of  the  borrower,  or  the 
inherent  infirmity  of  the  cargo.  Nor  does  he  run  the  risk 
of  the  goods  shipped  on  board  another  ship  without  ne- 
cessity.*^  .      •■.  • 


a  Ins.  Company  of  Penn.  v.  Duval,  10  Serg.  4'  Raivle,  138. 

*>  Roccus,  De  Navibus,n.  51.  Western  v.  Wildy,  Skimier,  152.  Ord.de 
la  Mar.  tit.  Contrats  a  la  grosse,  art.  12.  Emerigon,  torn.  ii.  .509 — 512. 
Code  de  Commerce,  art.  326. 

<=  Gondii's  Marshall,  vol.  ii.  753 — 758.  Boulay  Paty,  torn.  iii.  158 — 164. 
171 — 176.  Ibid.  192.  So,  if  the  vessel  be  sold  or  transferred  after  the  risk  has 
commenced,  or  the  voyage  be  in  any  manner  broken  up  by  the  borrower,  the 
maritime  risk  terminates,  and  the  bond  becomes  presently  payable,  in  like 
manner  as  a  policy  of  insurance  becomes  in  a  like  case  functus  officii  as  to  fu? 
ture  risks,     The  Brig  Draco,  2  Sumner,  19'3,  194. 
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These  maritime  loans  may  be  safely  effected  in  a  fair 
and  proper  case,  as  we  have  already  seen,  at  the  port  of 
destination,  as  well  as  at  any  other  foreign  port.*  So,  the 
consignee  of  the  cargo,  and  even  the  agent  of  the  owner 
of  the  ship,  under  special  circumstances,  may  take  a  bot- 
tomry bond,  by  way  of  security  for  advances  made  by 
him.**  The  owner  himself  may  also  execute  a  bottomry 
bond  abroad,  and  it  will  be  enforced  in  our  American 
Admiralty  Courts,  which  have  undoubted  jurisdiction  over 
such  contracts,  though  executed  on  land  and  under  seaL'= 

It  has  been  made  a  question,  whether  a  loan  on  bot- 
tomry or  respondentia  be  good,  if  the  ship  or  goods  be 
already  at  sea  when  it  is  effected,  inasmuch  as  the  motives 
to  the  loan  are  supposed  to  have  ceased  after  the  ship's 
departure.  Valin  is  in  favour  of  the  validity  of  the  loan, 
and  he  considers  that  the  presumption  is,  either  that  the 
money  has  been  usefully  employed  in  the  things  put  at 
risk,  or  in  paying  what  was  due  on  that  account ;  and  this 
reasoning  is  deemed  solid  by  Marshall,  notwithstanding 
it  stands  opposed  to  the  high  authority  of  Emerigon.*^ 
It  has,  likewise,  been  recently  sanctioned  by  the  decision 
of  the  Supreme  Court  of  the  United  States,  who  have 
adjudged  that  it  is  not  necessary  that  a  respondentia  loan 
(and  the  law  on  this  point  is  the  same,  whether  applied 
to  respondentia  or  bottomry  bonds,)  should  be  made 
before  the  departure  of  the  ship  on  the  voyage,  and  that 
it  may  be  made  after  the  goods  are  at  risk.  Nor  is  it 
necessary  that  the  money  should  be  employed  in  the 


a  3  Johns.  Rep.  352. 

^  The  Alexander,  1  Dodson,  278.     The  Hero,  2  ihid.  139. 

*=  The  Sloop  Mary,  1  Paine^s  Rep.  671.  Menetone  v.  Gibbon?,  3  Term  Rep. 
267.  The  bottomry  bond  may  be  given  by  the  owner,  without  the  concurrence 
of  the  master,  or  by  the  master,  according  to  circumstances.  The  Duke  of  Bed- 
ford, 2  Hagg.  Adm.  Rep.  294.  And  it  may  be  made  by  the  ownei-,  either  in  a 
foreign  or  a  home  port.     The  Brig  Draco,  2  Sunnier,  157. 

^  Valin's  Com.  torn.  i.  366.  Emerigon,  torn.  ii.  484.  Condy^s  Marshall, 
vol.  ii.  747.  a. 
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outfit  of  the  vessel,  or  invested  in  the  goods  on  which  the 
risk  is  run.  It  is  sufficient  that  the  risk  of  the  voyage  be 
substantially  and  really  taken,  and  the  advance  made 
in  good  faith  for  a  maritime  premium.^  The 
*lender  is  not  presumed  to  lend  upon  the  faith  of  *362 
any  particular  appropriation  of  the  money ;  and  if 
it  were  otherwise,  his  security  could  not  be  avoided 
by  any  misapplication  of  the  fund,  where  the  risk  was 
honajide  run  upon  other  goods.  The  loan  may  be  made, 
and  the  risk  taken,  upon  the  usual  footing  of  policies  of 
insurance,  lost  or  not  lost,  and  precisely  as  the  ship  was 
then  in  port;  and  if,  before  the  hypothecation  be  given, 
the  property  be  actually  lost  by  any  of  the  perils  enume- 
rated in  it,  the  loss  must  be  borne  by  the  lender.'' 

After  the  risk  has  ceased,  by  the  safe  arrival  of  the 
ship,  marine  interest  ceases,  and  gives  place  to  the  ordi- 
nary legal  interest,  on  the  aggregate  amount  of  the  debt 
due,  consisting  of  the  money  lent  with  maritime  premium. 
This  is  understood  to  be  the  rule  in  the  French  law. 
The  ordinary  interest  begins  upon  the  accumulated  sum 
when  the  marine  interest  ceases ;  and  Boulay  Paty  follows 
the  authority  of  Emerigon,  and  of  the  French  judicial 
decisions,  in  support  of  this  rule,  and  in  opposition  to  the 
doctrine  of  Pothier  and  Pardessus,  who  insist,  that  no 
interest  whatever  accrues  between  the  cessation  of  the 
maritime  interest,  and  the  judicial  demand  of  the  debt.*^ 


»  It  is  not  necessary  to  the  validity  of  a  bottomry  bond  made  by  the  owner  of 
the  vessel,  that  the  money  boiTowed  should  be  advanced  for  the  necessities  of  the 
ship,  or  cargo,  or  voyage.  The  owner  may  employ  the  money  as  he  pleases. 
But  if  made  by  the  master,  virtnte  officii,  it  must  be  for  the  ship's  necessities, 
for  the  implied  authority  of  the  master  extends  no  further.  The  Brig  Draco,  2 
Suriiner,  lb7. 

•>  Conard  V.  Atlantic  Insurance  Company,  1  Peters'  U.  S.  Rep.  3S6. 

^  Emerigon,  tom.  ii.  414.  Pothier,  Traile  du  Pret.  a  la  grosse  aventure, 
No.  .51.  M.  Pardessus,  Cours  de  Droit  Com.  tom.  iii.  n.  917.  Boulay 
Paty,  tom.  iii.  80 — 89.  Marshall  on  Insurance,  vol.  ii.  752,  lays  down  the  rule 
according  to  the  opinion  of  Pothier,  who  holds  that  the  ordinary  interest,  after 
the  risk  has  ceased,  commences  only  on  the  principal  sum  lent,  and  not  on  the 
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The  French  code^  prohibits  all  loans,  in  the  nature  of 
bottomry  or  repondentia,  upon  seamen's  wages  or  voy- 
ages. A  sailor  is  not  generally  in  a  situation  to  expect 
any  great  profit,  which  would  justify  a  loan  upon  mari- 
time interest,  and  wages  are  too  slender  a  basis  for  a 
maritime  loan,  and  the  provision  is  dictated  by  sound 
policy.  The  English  and  American  Courts  of  Admiralty 
have  a  broad  equity  jurisdiction  over  such  contracts.  The 
bottomry  bond  may  be  good  in  part,  and  bad  in  part ;  and 
if  the  premium  has  been  unduly  enhanced  from  a  know- 
ledge of  the  master's  necessities,  the  court  of  admiralty, 
which  acts  ex  aquo  et  bono,  may  moderate  it,  or  refuse  to 
ratify  it.^  But  if  marine  interest  has  not  been  stipulated, 
no  court  can  supply  the  omission,  and  it  will  be  taken  to 
be  a  contract  upon  ordinary  interest ;  for  no  new  obliga- 
tion can  be  inferred  or  reasoned  out,  by  a  commentary  on 
the  contract  itself.'^ 


joint  principal  and.  maritime  interest,  for  that  would  be  compound  interest. 
There  are  no  English  decisions  on  the  point,  and  if  the  French  law  is  to  govern, 
it  is  decidedly  against  the  opinion  of  Pothier.  There  is  ground  for  the  conclusion, 
that  when  the  risk  has  been  run,  and  the  peril  ceases,  the  loan,  with  the  extraor- 
dinary premium,  becomes  an  absolute  debt,  which  ought  to  cany  interest  if  the 
payment  be  delayed.  The  French  law  declares,  and  it  is  also  the  doctrine  of 
Casaregis,  that  a  bottomry  contract,  if  made  payable  to  order,  or  bearer,  is  nego- 
tiable like  a  bill  of  exchange,  and  is  to  be  dealt  with  and  protested  in  like  man- 
ner. Casaregis,  disc.  55.  Boulay  Paty,  tom.  iii.  97.  Code  de  Commerce, 
art.  313. 

a  Code  de  Commerce,  art.  319. 

>>  lDo£^sow,277.283.  The  Ship  Packet,  3  il/«sow,  255.  The  Nelson,  1  Hag-g-. 
Adm.  Rep.  176.  326,  327.  The  Cognac,  2  ibid.  377.  The  Hunter,  Ware's 
Rep.  255. 

«  Pothier,  Traits  dn  Pret.  a  la  grosse,  n.  19.  See,  for  further  information 
on  the  subject  of  maritime  loans,  Emerigoii's  Essay  on  Maritime  Loans,  which 
is  the  most  complete  treatise  extant  on  the  subject.  The  substance  of  it  has 
been  ably  incorporated  into  the  work  of  M.  Boxday  Paty,  on  a  Course  of  Mari- 
time Commercial  Law,  and  it  has  been  closely  and  accurately  translated,  by 
John  E.  Hall,  Esq.,  of  Baltimoi'e. 


LECTURE  L.  ^ 

^-  -        A 

OF    INSURANCE    OF    LIVES,    AND    AGAINST    FIRE. 

(].)    Of  insurance  of  lives. 

These  insurances  are  liberal  contracts,  and  while 
they  create  an  advantageous  investment  of  capital,  they 
operate  benevolently  towards  the  public.  Their  usual 
purpose  is  to  provide  a  fund  for  creditors,  or  for  family 
connexions  in  case  of  death.  The  insurer,  in  considera- 
tion of  a  sum  in  gross,  or  of  periodical  payments,  under- 
takes to  pay  a  certain  sum,  or  an  annuity,  depending 
upon  the  death  of  a  person  whose  life  is  insured.  The 
insurance  is  either  for  the  whole  term  of  life,  or  for  a 
limited  period.  Such  is  the  nature  of  these  contracts, 
that  they  are  well  calculated  to  relieve  the  more  helpless 
members  of  a  family  from  a  precarious  dependence, 
resting  upon  the  life  of  a  single  person ;  and  they  very 
naturally  engage  the  attention  and  influence  the  judg- 
ment of  those  thinking  men,  who  have  been  accustomed 
to  reflect  deeply  upon  the  past,  and  to  form  just  antici- 
pations of  the  future. 

The  practice  in  Europe,  of  life  assurances,  is  in  a 
great  degree  confined  to  England,  and  it  has  within  the 
last  fifteen  years  been  introduced  into  the  United  States.* 
It  is  now  slowly,  but  graduaUy,  attracting  the  pubhc 
attention  and  confidence  in  our  principal  cities.     Accord- 


*  The  Massachusetts  Hospital  Life  Insurance  Company  was  incorporated 
in  1818. 
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ing  to  a  maxim  of  the  civil  law,  the  life  of  a  freeman  was 
above  all  valuation :  liberum  corp7is  cestlmationem 
*366  non  recipit,  and  the  nautical  *legislation  of  some 
parts  of  Europe,  on  this  subject,  has  been  founded 
upon  the  principle,  that  it  was  unfit  and  improper  to  allow 
insurances  on  human  life.  They  have  been  tolerated  in 
Naples,  Florence,  and  by  the  ordinances  of  Wisbuy,  but 
they  were  condemned  in  the  Le  Guidon,  as  contrary  to 
good  morals,  and  as  being  the  source  of  infinite  abuse. 
So,  insurances  for  life  were  expressly  forbidden  by  the 
ordinance  of  Lewis  XIV  ;  and  the  prohibition  was  made 
to  rest  on  the  reason  given  in  the  civil  law.  The  ordi- 
nances of  Amsterdam,  Rotterdam,  and  Middleburg, 
adopted  the  same  rule,  which,  though  true  in  some 
respects,  was  in  this  case  very  absurdly  applied.^  The 
new  French  code  has  omitted  any  express  provision  on 
the  subject,  though  Boulay  Paty  thinks  that  a  prohibition 
is  covertly  but  essentially  contained  in  art.  334  of  the 
code,  and  he  inveighs  vehemently  against  policies  upon 
human  life,  as  being  gambling  contracts  of  the  most  per- 
nicious kind.''  Most  of  the  commentators  on  the  new 
code,  as  Delvincourt,'^  Locre,*^  De  Laporte,  and  Estrangin, 
concur  in  the  same  opinion.  Pardessus,^  on  the  other 
hand,  is  in  favour  of  the  legahty  of  such  insurance  ;  and 


*  Le  Guidon,  ch.  16.  art.  5.  Ord.  of  Wisb^iy,  art.  66.  Ord.  de  la  Mar. 
tit.  Assurances,  art.  10.  Valin,  torn.  ii.  54.  Poihier,h.  t.  n.  27.  Emerigon, 
torn.  i.  198. 

^  Co2irs  de  Droit  Com.  torn.  iii.  366.  368.  496 — 506.  IsttB  condiliones  sunt 
•plena  trisiissimi  eventzis,  et  possunt  invitare  ad  delinquendum.  Grival,  dec. 
57.  n.  58.  Boulay  Paty  says,  that  these  Hfe  assurances  ought  to  be  left  to  their 
English  neighbours.  The  English  are  willing  they  should  be  so  left,  and  exult 
in  the  distinction,  for  Sergeant  Marshall,  in  his  Treatise  on  Insurance,  vol.  ii. 
768,  suggests  that  the  prohibition  of  insurance  on  lives  in  France  and  Italy 
proceeds  from  motives  of  policy,  founded  on  a  startling  sense  of  the  great  infirmity 
of  their  public  morals,  which  would  expose  to  hazard  lives  so  insured. 

<=  List,  de  Droit  Com.  Francais,  tom.  ii.  345; 

*•  Esprit  du  Code  de  Commerce,  tom.  iv.  75. 

e  Tom.  ii.  303. 
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this  must  have  been  the  opinion  of  the  French 
government,  for  a  royal  *ordinance  of  1820  estab-     *367 
hshed  a  company  for  the  purpose  of  insuring  hves. 

There  are  now  two  chartered  hfe  assurance  companies 
estabhshed  in  France,  and  though  the  terms  of  insurance 
are  moderate,  and  the  companies  extremely  respectable, 
they  have  met  with  very  little  encouragement,  and  this 
grave  species  of  insurance  does  not  seem  to  be  congenial 
to  the  taste  and  habits  of  either  the  French  or  Italians.  In 
the  Netherlands,  life  assurance  societies  are  estabhshed 
with  reasonable  anticipations  of  success.  An  ordinance 
of  the  government  gives  them  a  monopoly,  by  excluding 
all  foreign  companies  from  interfering  with  the  business 
on  their  native  soil.  The  same  exclusion  exists  in  Den- 
mark, while  the  life  assurance  institutions  in  that  kingdom 
are  said  to  do  nothing.  They  are  more  likely  to  flourish 
in  Germany  than  in  any  other  part  of  continental  Europe, 
judging  from  the  experiment  already  made,  and  the  cha- 
racter and  dispositions  of  the  people.* 
/  The  life  assurance  companies  in  England  commenced 
with  the  Amicable  Society,  in  the  beginning  of  the  last 
century  ;  and  in  1827,  there  were,  in  the  united  kingdom, 
forty-four  life  assurance  companies,  all  maintaining  a 
zealous  and  dangerous  competition.  The  companies  used, 
formerly  to  select  and  take  only  lives  of  health  and  vigour, 
but  now,  it  is  said  to  be  the  practice,  to  accept  all  lives 
proposed,  where  no  positive  disease  is  manifested.  So, 
residence  in  any  part  of  Europe  is  universally  admitted, 
and  the  companies  are  very  much  exposed  to  frauds,  and 
the  consequent  diminution  of  credit  and  confidence,  by 
the  assurance  of  bad  lives,  and  sinking  the  average 
duration  of  lives  insured  much  below  the  averasfe  dura- 

o 


*  Edinburgh  Revieiv,  vol.  xlv.  483 — 490.     In  1828,  a  life  insurance  company 
was  established  at  Gotha,  in  Germany,  and  has  bBen  attended  with  great  success. 

Vol.  III.  '    53 
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tion  of  human  life.*  There  is  no  doubt  a  good  deal  of 
intrinsic  difficulty  in  the  subject,  and  it  requires  no  ordi- 
nary degree  of  science,  skill,  and  experience,  to  form 
just  and  accurate  rates  of  insurance,  or  tables  of 
*368  annuities  on  *scales  measuring  truly  the  probabi- 
hties  and  value  of  life,  in  its  various  stages  of 
existence,  in  different  chmates,  in  different  employments, 
and  in  the  vicissitudes  of  action  to  which  it  is  subject. 

(1.)  The  party  insuring  must  have  an  interest  in  the  life 
insured.  The  English  statute  of  14  Geo.  III.  c.  48,  pro- 
hibited insurances  on  lives,  when  the  person  insuring  had 
no  interest  in  the  life,  and  it  prohibited  the  recovery  under 
the  policy  of  a  greater  sum  than  the  amount  or  value  of 
the  interest  of  the  insured  in  the  hfe,  and  required  the 
insertion  in  the  policy  of  the  person's  name  interested 
therein,  or  for  whose  benefit  the  policy  was  made.  A 
hoMi  fide  creditor  has  an  insurable  interest  in  his  debtor's 
life  to  the  extent  of  his  debt,  for  there  is  a  probability, 
more  or  less  remote,  that  the  debtor  would  pay  the  debt 
if  he  lived.''  The  insurance  is  frequently  made  a  part  of 
the  creditor's  security  in  loans  of  money.  A  person  may 
insure  his  own  life  for  the  benefit  of  heirs  or  creditors,  or 
he  may  insure  the  hfe  of  another  in  which  he  may  be 
interested,  and  assign  the  policy  to  those  who  have  an 
interest  in  the  life.  The  policy  is  good  for  the  creditor 
as  a  collateral  security,  though  he  may  have  other  secu- 
rity, and  being  substantially  a  contract  of  indemnity 
against  the  loss  of  the  debt,  it  ceases,  as  to  the  creditor, 
with  the  extinguishment  of  the  debt.*^  If  it  be  assigned 
by  way  of  security,  it  is  not,  in  that  case,  extinguished  by 
the  payment  of  the  debt,  but  the  reversionary  interest  in 
the  insured  becomes  the  means  of  credit  to  him  on  other 


*  Edinbtirgh  Revieip,  vol.  xlv.  498.  500. 

^  Anderson  v.  Edie,  Park  on  Insurance,  6th  edit.  575. 

^  Goodsall  V.  Boldero,  9  East's  Rep.  72. 


Lee.  L.]  OF  PERSONAL  PROPERTY.  368' 

occasions.  The  insurable  interest  in  the  hfe  of  another 
person,  must  be  a  direct  and  definite  pecuniary  interest, 
and  a  person  has  not  such  an  interest  in  the  hfe  of  his  wife 
or  child,  merel}'-  in  the  character  of  husband  or  parent.^ 
But  if  a  child  be  supported  by  its  father,  who  is  depen- 
dent on  some  fund  terminable  by  his  death,  the 
child  has  an  insurable  interest  *in  the  father's  life.''  *369 
So,  it  has  been  held,  that  a  trustee  who  had  a  legal 
technical  interest  as  executor,  though  not  the  beneficial 
interest  in  the  hfe  of  another,  may  insure  it.''  The  ne- 
cessity of  an  interest  in  the  hfe  insured,  in  order  to  sup- 
port the  pohcy,  prevails  generally  in  this  countrs^  because 
wager  contracts  are  almost  universally  held  to  be  unlaw- 
ful, either  in  consequence  of  some  statute  provision,  or 
upon  principles  of  the  common  law."^ 

(2.)  We  have  seen  that  the  terms  and  conditions  of  the 


»  Halford  V.  Kymer,  10  Barnw.  c^-  Cress.  724.  By  the  New-York  Statute  of 
April  Ist,  1840,  imtitled  "  An  act  in  respect  to  insurances  for  lives,  for  the  bene- 
fit of  married  women,"  it  is  made  lawful  for  any  married  woman,  by  herself  and 
in  her  name,  or  in  the  name  of  any  third  person,  ^^^th  his  assent,  as  her  trustee, 
to  cause  to  be  insured,  for  her  sole  use,  the  life  of  her  husband,  for  any  definite 
period,  or  for  the  term  of  his  natural  hfe ;  and  in  case  of  her  surviving  her 
husband,  the  net  amount  of  the  insurance  becoming  due,  shall  be  payable  to  her, 
to  and  for  her  own  use,  free  from  the  claims  of  the  representatives  of  the  husband, 
or  of  any  of  his  creditors.  Such  exemption  not  to  apply  where  the  amount  of 
premium  annually  paid  shall  exceed  $300  ;  and  in  case  of  the  death  of  the  wife 
before  her  husband,  the  amount  of  the  insurance  may  be  made  payable  after  her 
death  to  her  children,  or  their  guardian,  for  their  use. 

b  Lord  V.  Dall,  12  Mass.  Rep.  115. 

<=  Kenyon,  Ch.  J.,  in  Tidswell  v.  Ankerstein,  Peahens  Cases,  151. 

>J  Vide  supra,  p.  278.  The  New-York  Statute  {R.  S.  vol.  i.  662,)  against 
wagers,  does  not,  in  expi-ess  terms,  extend  to  insm-ances  on  lives,  as  the  statute 
of  Geo.  Ill  does ;  but  the  general  prohibition  of  wagers,  bets,  or  stakes,  depend- 
ing "upon  any  casualty,  or  unknown  or  contingent  event  whatever,"  may  con- 
structively apply.  The  10th  section  of  the  New-York  act,  shows  that  insurances 
were  included  in  the  prohibition,  for  it  declares  that  the  prohibition  shall  not 
extend  so  as  to  affect  insurances  "  made  in  good  faith,  for  the  security  or  in- 
demnity of  the  party  insured."  This  implies  that  the  insured  must  have  a  real 
beneficial  interest  in  the  hfe  of  another.  The  bona  fide  assignee  of  a  life  pohcy 
may  sue  in  the  name  of  the  assignor,  and  equity  will  compel  the  assignor  to  permit 
the  assignee  to  use  his  name.     Ashley  v.  Ashley,  3  Simons,  149. 
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English  policies  are  more  relaxed  now  than  formerly,  but 
this  is  not  the  case  with  the  American  policies  upon  lives. 
They  contain  a  condition,  when  relating  to  the  lives  of 
persons  in  the  northern  states,  that  the  policy  is  to  be 
void  if  the  insured  should  die  upon  the  high  seas,  or  the 
great  lakes  ;  or  shall,  without  the  previous  consent  of  the 
company,  pass  beyond  the  settled  limits  of  the  United 
States  and  of  the  British  provinces  of  the  two  Canadas, 
Nova-Scotia,  and  New-Brunswick  ;  or  south  of  the  states 
of  Virginia  and  Kentucky  ;  and  they  all  contain  the  like 
condition  if  the  assured  enter  into  the  military  or  naval 
service  ;  or  in  case  he  should  die  by  suicide,  or  in  a  duel, 
or  by  the  hands  of  justice.  The  life  insurance  would  be 
avoided  upon  the  general  policy  of  the  law^,  on  the  ex- 
ecution of  the  assured  for  felony,  without  the  insertion  of 
this  last  condition.*  The  basis  of  the  insurance  is  a  de- 
claration in  writing  of  the  person  making  the  insurance, 
as  to  the  birth-place,  age,  residence,  and  employment  of 
the  party  insured,  with  a  description  of  the  diseases  or 
infirmity  (if  any)  with  which  he  has  been  afflicted.  This 
declaration  not  being  spread  out  at  large  upon  the  policy, 
ia  not  strictly  a  warranty,  and  it  is  sufficient  if  it  be  given 
in  good  faith,  and  be  true  in  substance.  .Whatever  aver- 
ment or  representation  is  inserted  in  the  policy  becomes 

a  warranty,  and  must  be  strictly  true.  But  if 
*370     there  be  no  warranty,  or  *representation,  or  fraud, 

the  insurer  runs  the  risk  of  the  goodness  of  the 
life  ;**  and  even  a  warranty  that  the  person  is  in  good 
health  is  not  falsified  by  the  fact  that  he  was  at  the  time 
subject  to  great  inconvenience,  and  a  partial  palsy,  in 
consequence  of  an  old  wound  not  dangerous  to  life ;  or 
that  he  was  troubled  with  spasms  and  cramps  from  fits 


"  Amicable  Ass.  Society  v.  Bolland,  2  Dow  4'  Clark,  1.     Holland  v.  Disney, 
3  Russell,  351.     4  BHgh.  194.  N.  S. 
"^  Stackpool  V.  Simon,  at  N.  P.  2  Marshall  on  Insurance,  772, 
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of  the  gout.  This  has  been  held  to  be  a  reasonably  good 
state  of  health  within  the  warranty.  The  seeds  of  death 
are  in  every  human  constitution,  and  it  is  only  requisite 
that  there  be  not  at  the  time  any  existing  disorder  tending 
to  shorten  life.* 

(3.)  The  life  in  the  given  case  may  be  insured  for  the 
term  of  natural  life,  as  is  usual,  or  it  may  be  insured  for 
a  definite  period.^  In  the  case  of  a  policy  of  the  latter 
kind,  if  the  party  receives  a  mortal  wound  within  the 
period,  and  dies  after  it  has  expired,  the  underwriter  is 
discharged.*^  All  concealment  or  suppression  of  material 
facts  avoids  the  policy.  The  same  good  faith  is  as  re- 
quisite in  this  as  in  all  other  policies  ;  and  whether  the 
suppression  arises  from  fraud  or  accident  is  quite  imma- 
terial, if  the  fact  be  material  to  the  risk,  and  that  is  a 
question  for  a  jury.** 

II.   Of  insurance  against  fire. 

By  this  insurance,  the  underwriter,  in  consideration  of 
the  premium,  undertakes  to  indemnify  the  insured  against 
all  losses  in  his  houses,  buildings,  furniture,  ships  in  port, 
or  merchandise,  by  means  of  accidental  fire  happening 
within  a  prescribed  period.  The  premium  is  usually 
paid  in  advance,  and  the  contract  effected  by  the  parties- 
without  the  intervention  of  a  broker.^ 


*  Ross  V.  Bradshaw,  1  Blacks.  Rep.  312.  Watson  v.  Mainwaring,  4  Taun- 
ton, 763.     Willis  V.  Poole,  at  N.  P.  2  Marshall  on  Insurance,  771. 

^  It  is  said  to  be  now  usual  in  the  English  policies  on  lives  to  state  the  day  of 
the  commencement  and  of  the  termination  thereof,  and  to  declare  that  both  are 
inclusive.     Ellis  on  the  Laic  of  Fire  and  Life  Insurance,  136. 

<■  Willes,  J.,  1  Term  Rep.  260. 

<*  Lindenau  v.  Desborough,  8  Barnw.  ^  Cress.  586.  Monisonv.  Muspratt, 
12  B.  Moore,  231.     4  Bingham,  61.  S.  C. 

*  The  offices  of  Fire  Insurance  Companies  usually  annex  to  their  policies  the 
various  classes  of  hazards  and  rates  of  annual  premiums.  The  lowest  rate  of 
premium  is  for  buildings  exposed  to  the  least  degree  of  hazard,  as  buildings  of 
brick  or  stone  covered  with  tile,  slate,  or  metal,  the  window  shutters  of  solid 
iron,  gutters  and  cornices  of  brick,  stone,  or  metal,  and  party  walls  above  the 
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It  has  been  made  a  question  by  some  persons  whether 
the  neghgence  and  frauds  which  the  insurance  of  property 
from  fire  has  led  to,  did  not  counterbalance  all  the  ad- 
vantages and  relief  which  such  insurances  have  afforded 
in  cases  of  extreme  distress.  But  the  public  judgment  in 
England,  and  in  this  country,  has  long  since  decided  that 

question  f  and  insurance  companies  against  fire 
*371      have  *multiplied  exceedingly,  and  extended  their 

dealings  to  every  part  of  the  country,  and  excited 
and  deserved  public  confidence,  by  reason  of  the  solidity 
of  their  capital,  and  the  skill,  prudence,  and  integrity  of 
their  operations.'' 


roof.  The  rate  of  premium  rises  in  proportion  to  the  increase  of  hazard,  and  is 
highest  in  buildings  entirely  of  wood.  The  rate  of  premium  depends  likewise 
upon  the  fact,  by  whom  and  by  what  trade,  or  for  what  purpose  the  building  is 
occtipied,  and  whether  as  a  private  dwelling  or  how  otherwise,  and  its  situation 
with  respect  to  contiguous  buildings,  and  their  construction,  materials,  and  use. 
Goods  are  also  classed,  in  respect  to  the  rates  of  premium,  into  such  as  are  not 
hazardous,  hazardous,  extra  hazardous,  and  such  as  compose  cases  o^ extraor- 
dinary risk,  and  are  the  subject  of  special  agreement.  In  England  it  is  some- 
times part  of  the  contract  of  insurance,  that  the  insurer  is  not  to  be  liable  for  loss 
arising  from  ignition  occasioned  by  natural  heating  of  the  articles  insured,  or  by 
the  misapplication  of  fire  heat  under  process  of  manufacture.  Ellis  on  Fire 
and  Life  Insurance,  25.  Mr.  Ellis  infers,  from  the  case  of  Austin  v.  Drewe, 
6  Taunton,  436,  that  damage  by  heat  alone,  without  ignition,  is  not  covered 
by  the  ordinary  fire  policy,  even  though  there  be  no  express  provision  against  a 
damage  of  that  kind. 

'^  A  late  English  traveller,  Mr.  Elliott,  says  that  nearly  all  the  houses  in 
Berlin,  the  capital  of  Prussia,  are  insured  against  fire. 

^  The  great  conflagration  in  the  city  of  New-Yoi-k,  on  the  night  of  the  16th 
and  morning  of  the  I7th  Dec,  183,5,  was  unexampled  in  this  country  since  fire 
insurance  was  in  practice,  in  the  rapidity  and  violence  of  its  ravages,  and  in  the 
amount  of  property  destroyed.  It,  of  course,  absorbed  the  capital  of  many  of  the 
most  solidly  established  Fire  Insurance  Companies,  and  rendered  them  insol- 
vent. This  was  an  extraordinary  case,  and  without  precedent,  and  was  not 
within  the  reach  of  ordinary  calculation.  Fire  insurance  in  England  com- 
menced about  a  century  and  a  half  ago,  and  is  carried  on  by  Joint  Stock  Com- 
panies with  large  capital,  though  there  are  others  called  Contribution  Societies, 
in  which  every  person  insured  becomes  a  member  or  proprietor,  and  participates 
in  the  profit  and  loss  of  the  concern.  M'  CullocWs  Dictionary  of  Commerce, 
art.  Instirance.  A  Mutual  Assurance  association  of  this  kind  existed  in  New- 
York,  for  many  years  after  the  peace  of  1783,  and  before  incorporated  companies 
with   capital  stock  came  in  fashion.     The  New-York   Contributionship  Fire 
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We  will  consider,  1,  the  interest ;  2,  the  terms  and 
construction  of  the  policy  ;  3,  the  adjustment  of  the  loss. 

(1.)    Of  the  interest  in  the  iwllcij. 

If  policies  were  without  interest,  they  would  be  pecu- 
liarly hazardous,  by  reason  of  the  temptation  which  they 
would  hold  out  to  the  commission  of  arson,  and  they 
would  fall  within  the  general  prohibition,  by  statute,  of 
wager  policies.^  According  to  Lord  King  and  Lord 
Hardwicke,''  an  insurance  against  fire,  without  an  inte- 
rest by  the  insured  in  the  property  lost,  at  the  time  of  insu- 
ring and  at  the  time  of  the  loss,  was  void  even  at  common 
law.  A  creditor  may  have  a  policy  on  the  house  and 
goods  of  his  debtor,  upon  which  he  has  a  lien  or  mortgage 
security,  for  that  gives  him  a  sufficient  interest.  So,  a 
trustee,  or  agent,  or  factor,  who  has  the  custody  of  goods 


Company  was  incorporated  in  April,  1822,  on  that  basis.  There  are  others  of 
that  kind  existing  now  in  some  of  the  States.  And  since  the  public  confidence 
in  the  Incorporated  Insurance  Companies  with  comparatively  small  capitals  be- 
came impaired  by  reason  of  losses  by  the  great  fire  in  New-York,  a  voluntary 
private  association  of  that  kind,  under  the  title  of  the  Alliance  Mutual  Assu- 
rance, was  instituted,  December  23d,  1835.  Formerly  the  English  Fire  In- 
surance Companies  were  at  liberty  to  insure  property  in  New-York,  by  means  of 
an  agency  established  here.  This  was  deemed,  by  our  citizens,  as  the  safest 
source,  owing  to  their  great  capitals,  to  apply  to  for  indemnity  against  fire. 
But  a  different  policy  prevailed  and  finally  gained  the  ascendency  with  our 
Legislature.  A  prohibitory  act  applicable  to  such  cases,  was  defeated  in  April, 
1807,  and  again  in  March,  1809,  by  the  objections  of  the  Council  of  Revision, 
which  weie  drawn  and  submitted  to  the  Council  by  the  author  of  this  note,  then 
a  member  of  the  Council.  But  on  the  18th  of  March,  1814,  the  prohibition 
passed  into  a  law.  The  Council  of  Revision  at  that  time  abandoned  their  former 
ground,  though  the  indiv-idual  member  who  brought  forward  the  objections  on 
the  two  former  occasions,  persevered  in  raising  the  same  objection.  The  pro- 
hibition was  originally  confined  to  all  foreign  insurances  against  fire.  But  by 
the  act  of  May  1st,  1829,  ch.  336,  the  prohibition  was  extended  to  marine  in- 
surance and  bottomry;  and  this  is  still  the  existing  law  in  New-York.  See  Re- 
vised Statutes,  vol.  i.  714.  vol.  iii.  557.  This  prohibition  is  now  relaxed  and 
reduced  to  a  small  tax  on  premiums.  Laics  of  New-York,  February  21,  1837, 
ch.  30. 

a  Vide  S7ipra,  p.  278. 

^  Lynch  V.  Dalzell,  3  Bra.  P.  C.  497.  Saddler's  Company  v.  Badcock,  2 
Aik.  554. 
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for  sale  on  commission,  may  insure  them,  and  a  hodajide 
equitable  interest  may  be  insured.*  In  the  case  of  De 
Forest  V.  Fulton  Fire  Lisurance  Corrt-pany^  the  court  car- 
ried this  question  of  constructive  interest  to  a  still  greater 
extent,  and  it  was  decided,  that  a  commission  merchant, 
consignee,  or  factor,  having  goods  of  the  consignor  or 
principal  in  his  possession,  has  an  insurable  interest  there- 
in, not  merely  to  the  extent  of  his  commissions,  but  to  the 

full  value  of  the  goods,  without  reference  to  his 
*372     lien.     He  was  to  be  *deemed  owner  as  to  all  the 

world,  except  his  principal,  for  the  purpose  of  an 
insurable  interest.  But  it  is  usually  made  a  condition  in 
our  American  policies,  that  the  nature  of  the  property  be 
disclosed,  and  goods  held  in  trust,  or  on  commission, 
must  be  insured  as  such,  or  they  will  not  be  covered  by 
the  policy.'^  A  person  having  an  interest  in  the  rent  of 
buildings,  may  insure  the  rent  from  loss  by  fire  within 
the  prescribed  period,  and  the  claim  would  be  for  the  loss 
of  so  much  rent  as  would  have  arisen  between  the  time 
of  the  fire  and  the  end  of  the  given  period,  if  the  peril 
had  not  intervened.^     And  as  in  the  case  of  marine  insu- 


»  Lucena  v.  Crawfurd,  3  Bos.  Sf  Pull.  75.  95.  98.  5  ibid.  289.  S.  C.  2 
Marshall  on  Insurance,  789.  Locke  v.  North  American  Ins.  Company,  13 
Mass.  Rep.  &7 .  An  equity  of  redemption  is  an  insurable  interest.  Strong  v. 
Manufacturers'  Ins.  Company,  10  Pick.  40.  A  mortgagor  and  mortgagee  may 
each  insure  the  same  building,  so  as  to  recover  their  respective  interests  therein, 
without  disclosing  the  qualified  nature  of  the  interest,  except  the  same  be  re- 
quired. Traders'  Ins.  Company  v.  Robert,  9  Wendell,  404.  Jackson  v.  Mass. 
Mutual  Fire  Ins.  Company,  Sup.  Court  Mass.,  1840.  S.  P. 

b  1  HalVs  N.  Y.  Rep.  84. 

<^  If  there  be  no  such  condition  in  the  policy,  and  there  be  no  questions  put, 
the  assured  is  not  bound  to  disclose  the  nature  of  his  title.  Strong  v.  Manufac- 
turers' Ins.  Company,  10  Pick.  Rep.  40. 

«■  If  the  pohcy  be  on  a  house  which  is  rented  to  a  tenant,  and  it  be  destroyed 
by  fire,  Mr.  Bell  considers  it  to  be  a  difficult  and  unsettled  question,  whether 
the  policy  would  cover  the  rent  lost,  as  being  part  of  the  owner's  loss,  when  the 
policy  was  silent  as  to  rent  eo  nomine.  See  1  BelVs  Com.  on  the  Laws  of 
Scotland,  627.  But  I  apprehend  that  with  us  such  consequential  damages 
would  not  be  estimated,  and  that  the  claim  of  the  assured  would  be  confined  to 
the  direct  loss  of  the  building.     On  the  insurance  of  a  house  or  ship,  the  possible 
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ranee,  if  the  policy  be  for  ivliom  it  may  concern,  il  will 
cover  any  interest  existing  at  its  date.^ 

(2.)    Of  the  terms  and  construction  oftliej'olicij. 

A  policy  against  fire  is  strictly  a  policy  on  time,  and  the 
commencement  and  termination  of  the  risk  are  stated 
with  precision.  The  English  pohcies  (and  I  presume 
the  American  also)  contain  the  exception  of  damage  by 
fire  happening  by  "invasion,  foreign  enemy,  or  any  mili- 
tary or  usurped  power  whatsoever."  It  is  sometimes 
added,  "or  b}'-  riot,  or  civil  commotion,"  for  the  words 
"  usurjied  power"  mean  invasion  from  abroad,  or  an 
internal  rebellion,  and  not  the  power  of  a  common  mob.'' 

The  insured  is  bound  in  good  faith  to  disclose 
to  the  insurer  *every  fact  material  to  the  risk,  and  *373 
within  his  knowledge,  and  which,  if  stated,  would 
influence  the  mind  of  the  insurer  in  making  or  dechning 
the  contract.*^  The  strictness  and  nicety  required  in  the 
contract  of  marine  insurance,  do  not,  it  has  been  said,  so 
strongly  apply  to  insurances  against  fire,  for  the  risk  is 
generallj^  assumed  upon  actual  examination  of  the  sub- 
ject by  skilful  agents  on  the  part  of  the  insurance  officers.'^ 


profits  that  might  have  arisen  if  the  loss  had  not  happened,  is  an  incidental  part 
of  the  loss  and  not  recoverable  under  such  a  policy.  1  Adolph.  4"  Ellis,  621. 
But  a  policy  on  a  store  and  $1000  on  the  stock  of  goods  therein  for  six  years,  at- 
taches to  any  goods  the  assured  may  have  in  the  shop  to  the  amount  insured,  at 
any  time  within  the  six  years.  Lane  v.  Maine  M.  Fire  Ins.  Company,  3  Green- 
leaf,  44. 

^  Jefferson  Ins.  Company  ads.  Cotheal,  N.  Y.  Superior  Court  of  Common 
Pleas,  March,  1829. 

''  Drinkwater  v.  London  Assurance  Company,  2  Wils.  363.  Fire  by  light- 
ning is  usually  declared  to  be  a  loss  within  a  fire  policy.  But  books  of  accounts, 
written  securities,  or  evidences  of  debt,  title  deeds,  writings,  money  or  bullion 
are  not  deemed  objects  of  insurance,  and  they  are  usually  specially  excepted. 
Nor  are  jewels,  plate,  medals,  paintings,  statuary,  sculptures,  and  curiosities, 
included  in  a  policy  of  insurance,  unless  specified. 

"=  Columbian  Ins.  Company  v.  Lawrence,  2  Peters^  Sup.  Court  Rep.  2.5. 
Curry  v.  Com.  Ins.  Comjoany,  10  Pick.  Rep.  535. 

<*  .Jolly  V.  Baltimore  Erjuitable  Societv,  1  Harr.  S,-  Gill,  295.     But  Ch.  J. 

Vol.  III.  54 
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Reasonable  grounds  of  apprehension  of  loss  from  existing 
facts  known  to  the  insured,  and  denoting  impending  dan- 
ger, must  be  stated  to  the  insurer,  or  the  policy  will  be 
void,  even  though  there  was  no  intentional  fraud  in  the 
case.*  If  there  be  a  representation  of  facts,  it  is  sufficient 
if  the  same  be  fairly  made  and  substantially  true  ;  and 
if  the  representation  be  referred  to  in  general  terms  in  the 
policy,  and  not  spread  out  at  large  on  the  face  of  the  in- 
strument, it  is  still  only  a  representation,  and  does  not 
amount  to  the  technical  warranty.''  When  the  policy 
contains  a  warranty,  appearing  upon  the  face  of  it, 
although  written  in  the  margin  or  transversely,  it  is  con- 
strued with  severity,  and  must  be  strictly  complied  with.'^ 
And  yet  where  a  policy  contained  a  clause  prohibiting 
the  use  of  the  building  for  storing  therein  goods  denomi- 
nated in  the  memorandum  annexed  to  the  policy  as 
hazardous  ;  the  keeping  of  such  goods  as  oil,  or  spiritous 
liquors,  by  a  grocer,  in  ordinary  quantities,  for  his  ordi- 
nary retail,  was  held  not  to  be,  under  the  circumstances, 
a  storing  of  them  within  the  policy .'^  A  representation 
that  ground  contiguous  to  the  building  insured  is  vacant, 

does  not  amount  to  a  warranty,  that  it  shall 
*374     *continue  vacant  during  the  continuance  of  the 

risk,  or  prevent  the  insured  from  erecting  a  build- 
ing upon  it,  provided,  he  had  not  already  formed  and 
concealed  that  intention,  and  that  the  erection  was  not, 


Savage,  in  Fowler  v.  iEtna  Ins.  Company,  6  Cowcn,  673,  held  differently,  and 
he  saw  no  reason  for  a  difference  on  this  point  between  marine  and  fire  insurance 
policies. 

"  Bufe  V.  Turner,  6  Taunton,  338.  Walden  v.  Louisiana  Ins.  Company, 
12  Louis.  Rep.  134. 

•^  Jefferson  Ins.  Company  ads.  Cotheal,  N.  Y.  Superior  Court  of  Common 
Pleas,  March,  1829.  Delonguemere  v.  Tradesmen's  Ins.  Company,  ibid.  2 
HaWs  N.  Y.  Rep.  589.  Snyder  v.  Farmers'  Ins.  and  Loan  Company,  13 
Wendell,  92. 

•^  Worsley  v.  Wood,  6  Term  Rep.  710.  Fowler  v.  Mtna,  Fire  Ins.  Com- 
pany, 6  Coiven,  673.     S.  C.  7  Wendell,  270.     Ellis  on  Fire  Lisuraiice,  29, 30. 

^  Langdon  v.  New-York  Equitable  Ins.  Company,  1  Hall,  226. 
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in  point  of  fact,  in  any  way  the  cause  of  the  loss."  So, 
if  it  was  represented  at  the  tinie  of  the  insurance,  that 
the  building  was  connected  with  another  l^uilding  on  one 
side  only,  and  before  the  loss  happened,  it  became  con- 
nected on  two  sides,  this  does  not  avoid  the  policy,  unless, 
in  point  of  fact,  the  risk  thereby  becomes  increased.'' 
The  assured  may  exercise  the  ordinary  and  necessary 
acts  of  ownership  over  his  buildings,  and  make  the  re- 
quisite repairs,  without  prejudice  to  his  policy.  A  con- 
trary rule  would  be  so  inconvenient  as,  in  a  great  degree, 
to  destroy  this  species  of  insurance.  But  if  a  loss  ac- 
crues by  means  of  gross  neghgence  or  misconduct  of  the 
workmen  ;  or  if  the  alterations  in  the  building  materially 
enhance  the  risk,  and  are  not  necessary  to  the  enjoyment 
of  it,  or  were  not  the  exercise  of  ordinary  acts  of  owner- 
ship, the  insurers  will  be  released  from  their  contract.*^ 

The  English  statute  of  9th  May,  1828,  has  prudently 
protected  the  insurer  from  the  impositions  to  which  he  is 
naturally  exposed,  by  the  practice  of  covering  under  one 
policy  extended  and  cumulated  subjects  of  risk.  The 
statute  requires  that  detached  buildings,  or  goods  therein, 
occasioning  a  plurality  of  risks,  be  valued  and  insured 
separately ;  and  all  insurances  against  fire,  made  upon 
two  or  more  separate  subjects  or  parcels  of  risk  collec- 
tively, in  one  sum,  are  declared  void.  It  is  a  condition 
of  the  policy,  in  most  cases,  that  if  there  be  any  other 
insurance    already   made   against  loss   by   fire   on   the 


»  Stebbins  v.  Globe  Ins.  Company,  2  HalVs  N.  Y.  Rep.  632. 

''  Stetsons.  Mass.  Fire  Ins.  Company,  4  Mass.  Rep.  330. 

<=  Stetson  V.  Mass.  Fire  Ins.  Company,  4  Mass.  Rep.  330.  Jolly  v.  Balti- 
more Equitable  Society,  1  Harr.  ^  Gill,  295.  Curry  v.  Commonwealth  Ins. 
Company,  10  Pick.  Rep.  535.  A  loss  by  fire,  in  policies  against  fire  on  land, 
occasioned  by  the  mere  fault  and  negligence  of  the  assured,  his  servants  or  agents, 
M^thout  fraud  or  design,  is  a  loss  within  the  poHcy.  Waters  v.  M.  L.  Ins. 
Company,  11  Peters^  U.  S.  Rep.  213.  Shawr.  Robberds,  1  Neville  4-  Pern/, 
279.  S.  C.  6  Adolph.  4'  Ellis,  75.  The  same  rule  in  marine  policius. 
Supra,  p.  307.  N.  C. 
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property,  and  not  notified  to  the  insurers,  *the  policy 
is  to  be  deemed  void  ;  and  if  there  be  any  other  insu- 
rance on  the  property  afterwards  made,  the  insurers  are 
to  have  notice  of  it  with  reasonable  dihgence,  and  the 
same  is  to  be  duly  acknowledged  in  writing,  or  that 
omission  will  also  render  the  pohcy  void.^ 

Fire  poHcies  usually  contain  a  prohibition  against  the 
assignment  of  them,  without  the  previous  consent  of  the 
company.  But  without  this  clause,  they  are  assignable 
in  equity,  like  any  other  chose  in  action,  though  to  render 
the  assignment  of  any  value  to  the  assignee,  an  interest 
in  the  subject  matter  of  the  insurance  must  be  assigned 
also.''  This  restriction  upon  assignments  of  the  policy 
applies  only  to  transfers  before  a  loss  happens,  and  it 
applies  only  to  voluntary  sales,  and  not  to  sales  on  exe- 
cution.'^ In  some  cases,  the  statute  creating  a  fire  insu- 
rance compau}^,  authorizes  assignments  of  policies  to  the 
purchaser  of  the  subject  insured,  and  authorizes  the 
assignee  to  sue  in  his  own  name,  provided  notice  be 
given  of  the  assignment  before  a  loss  happens,  so  as  to 
allow  the  company,  at  their  election,  to  return  a  ratable 


^  Reassurance  is  a  valid  contract,  in  cases  of  fire,  as  well  as  marine  policies. 
The  reassurance  operates,  not  upon  the  risk,  but  upon  the  property  covered 
by  the  original  policy,  and  the  requirements  of  the  contract  are  satisfied,  when 
those  in  the  original  policy  are,  and  notice  thereof  be  given  to  the  reassurer. 
This  species  of  insurance  requires,  as  well  as  the  primitive  contract,  the  com- 
munication of  all  mateiial  information.  New-York  B.  Fire  Ins.  Company  v. 
New-York  Fire  Ins.  Company,  17  Wendell's  Rep.  359. 

^  Marshall  on  Insurance ,  800.  The  assignment  of  a  policy  without  notice 
to  the  office,  will  not,  under  the  English  bankrupt  system,  pi-event  the  interest  in 
tlie  policy  from  passing  by  a  subsequent  assignment  in  bankruptcy,  on  the  ground 
that  the  policy,  without  the  notice,  remained  under  the  disposing  power  of  the 
bankrupt  as  reputed  owner.  Ex  parte  Colville,  1  Montagu' s  Rep.  110.  If 
buildings  insured  be  mortgaged,  the  policy  is  ipso  facto  assigned  to  the  mort- 
gagee. Farmers'  Bank  v.  M.  A.  Society,  4  Leigh,  69.  Policies  against  fire, 
being  personal  contracts,  do  not  pass  to  a  purchaser  of  the  property,  without  the 
assent  of  the  insurer.     jEtna  Fire  Ins.  Company  v.  Tyler,  16   Wendell,  385. 

<=  Brichta  v.  Fayette  Fire  Ins.  Company,  2  HalVs  N.  Y.  Rep.  372.  Sttong 
V.  Man.  Ins.  Company,  10  Pick.  Rep.  40. 
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proportion  of  the  premium,  and  be  exonerated  from  the 
risk. 

(3.)    Of  the  adjustment  oftlie  loss. 

Settlements  of  losses  by  fire  are  made  on  the  principle 
of  a  particular  average,  and  the  estimated  loss  is  paid 
without  abandonment  of  what  has  been  saved.''  Damages 
and  reasonable  charges  on  removing,  at  a  fire,  articles 
insured,  are  covered  by  the  policy.  So  there  may  be  a 
general  average  for  a  sacrifice  made  by  the  insured  for 
the  common  good,  in  a  case  of  necessity.  It  is  analo- 
gous to  the  law  of  contribution  by  co-securities.^  If  a 
tenant  erects  a  building  on  a  lot  held  under  a  lease, 
with  liberty  to  renew  or  remove  the  building  *at  *376 
the  end  of  the  lease,  and  the  building  be  destroyed 
by  fire  a  few  days  before  the  end  of  the  lease ;  though 
the  building  as  it  stood  was  worth  more  than  the  sum 
insured,  and  if  removed,  it  would  have  been  worth  much 
less,  yet  the  courts  look  only  to  the  actual  value  of  the 
building  as  it  stood  when  lost,  and  they  do  not  enter 
into  the  consideration  of  these  incidental  and  collateral 
circumstances,  in  fixing  on  the  true  standard  of  indem- 
nity.'^ 

It  is  usually  stipulated  in  the  pohcy,  that  in  case  of 
any  prior  or  subsequent  insurance  on  the  same  property, 
and  of  which  due  notice  has  been  given,  and  a  loss  occurs, 


^  As  loss  by  fire  is  not  generally  a  total  loss,  the  valuation  in  the  policy,  says 
Mr.  Bell,  {Com.  vol.  i.  627,)  is  rather  the  fixing  of  a  maximum  beyond  which 
the  underwriters  are  not  to  be  liable,  than  a  conclusive  ascertainment  of  the 
value.  In  France,  valued  policies  against  fire  are  rejected,  and  in  Wallace  v. 
Insurance  Company,  4  Miller's  Louis.  Rep.  289,  the  policy  and  even  the  legality 
of  valued  policies  on  fire  seemed  to  be  questioned.  With  us,  policies  against  fire 
are  taken  to  be  open  ones,  unless  otherwise  expressed.  They  are  not  invariably 
open  policies.  Laurent  v.  Chatham  Fire  Ins.  Company,  1  Hall's  N.  Y.  Rep. 
41.     Alchorne  v.  Saville,  6  J.  B.  Moore,  199. 

i"  Welles  V.  Boston  Ins.  Company,  6  Pick.  Rep.  182. 

<=  Laurent  v.  Chatham  Fire  Ins.  Company,  1  Hall's  X.  Y.  Rep.  41. 
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the  assured  is  not  to  recover  beyond  such  ratable  propor- 
tion of  the  damages  as  the  amount  insured  by  the  pohcy 
shall  bear  to  the  whole  amount  insured,  without  reference 
to  the  dates  of  the  different  policies.  The  loss  is  to  be 
certified  upon  oath,  and  the  certificate  of  a  magistrate, 
notary,  or  clergyman,  is  made  necessary  to  be  procured 
in  favour  of  the  truth  and  fairness  of  the  statement  of  the 
loss,  and  the  strict  and  literal  compliance  with  the  terms 
of  these  conditions  is  held  indispensable  to  a  right  of  re- 
covery.* If  it  be  part  of  the  contract  that  the  insurer  is 
to  be  liable  only  to  the  extent  of  the  sum  insured,  and 
after  payment  for  a  partial  loss  a  total  loss  ensues,'  the 
insurer  is  liable  only  for  the  difference  between  the  sum 
already  paid  and  the  sum  insured.^  The  contract  is 
confined  to  the  parties,  and,  as  a  general  rule,  no  equity 
attaches  upon  the  proceeds  of  policies  in  favour  of  third 
persons,  without  some  contract  or  trust  to  that  effect. 
If  the  subject  of  the  insurance  be  burnt  during  the  con- 
tinuance of  the  policy,  the  benefit  of  the  policy  goes  to 
the  personal  representatives  of  the  insured,  unless  by 
some  act  of  the  party  entitled  to  the  proceeds,  they  be- 
come clothed  with  the  character  of  real  estate.*^ 


*  Worsley  v.  Wood,  6  Term  Rep.  710.  Rowmege  v.  Mechanics'  Fire  Ins. 
Company,  1  Green'' s  N.  J.  Rep.  110.  Columb.  Ins.  Company  v.  Lawrence,  2 
Peters'  Rep.  25.  Savage,  Ch.  J.,  in  Dawes  v.  N.  R.  Ins.  Company,  7  Cowen, 
462.  Leadbelter  v.  Insurance  Company,  13  Maine  Rep.  265.  This  last  is  a 
very  strong  case.  If  there  be  any  fiaud  or  false  swearing  by  the  assured  in  the 
exhibition  of  his  proofs  of  loss,  he  forfeits  his  claim  to  a  recovery.  Regnier  v. 
Louisiana  State  Marine  and  Fire  Ins.  Company,  12  Louis.  Rep.  344. 

^  Curry  v.  Commonwealth  Ins.  Company,  10  Pick.  Rep.  535. 

<=  Mildniay  v.  Folgham,  3  Vesey,  472.  Lord  King,  in  Lynch  v.  Dalzell,  4 
Bro.  P.  C.  432.  edit.  Tomlins.  Norris  v.  Harrison,  2  Madd.  Ch.  Rep.  263. 
Ellis  on  the  Law  of  Fire  and  Life  Lisurance,  81.  Columb.  Ins.  Company  v. 
Lawrence,  10  Peters'  U.  S.  Rep.  507.  A  mortgagee  of  the  property,  has  no 
right  or  title  to  the  benefit  of  the  policy,  taken  by  the  mortgagor,  unless  it  be 
assigned  to  him.  Fire  policies  usually  contain  a  provision  for  a  renewal  on  pay- 
ment of  the  premium;  and  some  of  the  London  policies  of  insurance  against  fire 
for  one  year  or  longer,  are  understood  to  operate  for  fifteen  days  beyond  the  time 
of  the  expiration  of  their  policies.     This  is  the  case  with  the  Sun  Fire,  and 
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Royal  Exchange,  and  Phoenix  Insurance  Companies.     Hughes  on  Insurance, 
508. 

There  is  an  admirable  summary  of  the  law  of  contracts,  express  and  implied, 
treated  of  in  this  and  the  preceding  volume,  to  be  seen  in  the  Principles  of  the 
Laxc  of  Scotland,  by  Professor  Bell,  of  the  University  of  Edinburgh,  3d  edition, 
1833.  The  essential  principles  of  the  law  of  contracts,  oi  sale,  hiring,  bailment, 
sicrety,  negotiable  paper,  partnership,  maritime  contracts  of  affreightment, 
average,  salvage,  bottomry  and  respondentia,  mariiie  i^isurance,  and  insu- 
rance against  fire  and  of  lives,  are  stated  with  all  possible  brevity  consistent  with 
perspicuity,  precision,  and  accuracy.  The  cases  and  authorities  are  annexed  to 
each  proposition,  and  the  adjudged  cases  are  given  at  large  in  some  succeeding 
volumes  as  illustrations  of  the  principles  declared.  I  do  not  know  of  a  more 
convenient  and  useful  manual  of  the  kind  to  the  student  and  practising  lawyer. 
Though  the  piinciples  of  the  Scotch  law  are  drawn  from  the  civil  law,  yet  they 
agree  in  most  of  the  material  points,  with  the  doctrines  and  adjudications  in  the 
English  and  American  law. 


PAKT  VI. 


OF  THE  LAW  CONCERNING  REAL  PROPERTY. 


LECTURE  LL 


OF    THE    FOUNDATION    OF    TITLE    TO    LAND. 

In  passing  from  the  subject  of  personal  to  that  of  real 
property,  the  student  will  immediately  perceive  that  the 
latter  is  governed  by  rules  of  a  distinct  and  pecuHar 
character.  The  law  concerning  real  property  forms  a 
technical  and  very  artificial  system ;  and  though  it  has 
felt  the  influence  of  the  free  and  commercial  spirit  of 
modern  ages,  it  is  still  very  much  under  the  control  of 
principles  derived  from  the  feudal  pohcy.  We  have 
either  never  introduced  into  the  jurisprudence  of  this 
country,  or  we  have,  in  the  course  of  improvements  upon 
our  municipal  law,  abolished  all  the  essential  badges  of 
the  law  of  feuds ;  but  the  deep  traces  of  that  policy  are 
visible  in  every  part  of  the  doctrine  of  real  estates,  and 
the  technical  language,  and  many  of  the  technical  rules 
and  fictions  of  that  system,  are  still  retained. 

(1.)  It  is  a  fundamental  principle  in  the  EngUsh  law, 
derived  from  the  maxims  of  the  feudal  tenures,  that 
the  king  was  the  original  proprietor  of  all  the  land  in 
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the  kingdom,  and  the  true  and  only  source  of 
*37S     title.*     In   this   country  we   have   *adopted  the 

same  principle,  and  applied  it  to  our  republican 
governments ;  and  it  is  a  settled  and  fundamental  doc- 
trine with  us,  that  all  valid  individual  title  to  land  within 
the  United  States,  is  derived  from  the  grant  of  our  own 
local  governments,  or  from  that  of  the  United  States,  or 
from  the  crown,  or  royal  chartered  governments  esta- 
blished here  prior  to  the  revolution.  This  was  the 
doctrine  declared  in  New- York,  in  the  case  of  Jackson  v. 
Ingraliam^  and  it  was  held  to  be  a  settled  rule,  that  the 


^  2  Blacks.  Com.  51.  53.  86.  105.  Sir  Francis  Palgrave  says,  that  the  prac- 
tical establishment  of  the  theory  that  the  king  was  the  original  proprietor  of  all 
the  lands  in  the  kingdom,  was  to  be  attributed  to  the  constant  working  of  the 
crown  lawyers,  who  always  presumed  that  the  land  was  held  by  feudal  tenure, 
until  the  contrary  could  be  shown.  Rise  and  Progress  of  the  English  Com- 
moyiweaUh,  vol.  i.  584.  The  same  principle  of  feudal  tenure  prevails  in  Scotland. 
BelVs  Prin.  of  the  Law  of  Scotland,  sec.  G76. 

•>  4  Johns.  Rep.  163.  Jackson  v.  Waters,  12  ibid.  365.  S.  P.  By  theiV.  Y. 
Revised  Statutes,  vol.  i.  718.  sec.  1,  the  people  are  declared  to  possess  the  ori- 
ginal and  ultimate  property  in  and  to  all  lands  within  the  jurisdiction  of  the  state. 
It  was  declared  by  statute  in  Connecticut,  in  1718,  that  no  title  to  lands  was  valid, 
unless  derived  from  the  Governor  and  Company  of  the  colony.  Revised  Statutes 
of  Connecticut,  1784,  p.  113.  In  the  elaborately  discussed  case  of  De  Armas 
V.  Mayor,  &c.,  of  New-Orleans,  5  Miller^ s  Lonis.  Rep.  132,  it  was  admitted  to 
have  been  uniformly  the  practice  of  all  the  European  nations  ha\-ing  colonial 
establishments  and  dominion  in  America,  to  consider  the  unappropriated  lands 
occupied  by  savage  tribes,  and  obtained  from  them  by  conquest  or  purchase,  to 
be  crown  lands,  and  capable  of  a  vahd  alienation,  by  sale  or  gift,  by  the  sovereign, 
and  by  him  only.  No  valid  title  could  be  acquired  without  letters  patent  from 
the  King.  See  Ibid.  p.  188.  195—197.  206.  213.  216.  But  it  is  said  that 
purchases  made  at  Indian  treaties,  under  the  competent  sanction  of  the  govern- 
ment of  the  United  States,  vest  a  valid  title  in  the  purchaser,  without  any  patent. 
Baldwin,  J.,  in  Mitchel  v.  United  States,  9  Peters'  U.  S.  Rep.  748.  756,  757. 
This  opinion  is,  however,  so  contrary  to  the  previous  authorities  on  the  subject, 
that  I  should  apprehend  it  would  be  proper  for  further  consideration. 

In  the  English  law  it  has  always  been  considered  a  fundamental  principle,  that 
the  king,  by  his  prerogative,  was  entitled  to  all  mines  of  gold  and  silver,  whether  in 
lands  belonging  to  the  crown,  or  to  a  subject.  Lord  Coke  says,  that  the  king  has 
no  such  right,  by  \drtue  of  his  prerogative,  in  any  other  metals  than  gold  and  silver, 
for  those  metals  alone  are  requisite  for  the  coining  of  money  for  the  use  of  his 
subjects.  2  Inst.  577,  578.  In  the  great  Case  of  Mines,  in  the  Exchequer, 
{Plowd.  310.  336,)  it  was  resolved,  by  a  majority  of  the  twelve  judges,  that  if 
the  mine,  in  the  lands  of  a  .subject,  was  of  copper,  tin,  lead,  or  iron,  and  had 
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courts  could  not  take  notice  of  any  title  to  land  not  derived 
from  our  own  state  or  colonial  government,  and  duly 
verified  by  patent.  This  was  also  a  fundamental  prin- 
ciple in  the  colonial  jurisprudence.  All  titles  to  land 
passed  to  individuals  from  the  crown,  through  the  colo- 
nial corporations,  and  the  colonial  or  proprietary  autho- 
rities. Even  with  respect  to  the  Indian  reservation  lands, 
of  which  they  still  retain  the  occupancy,  the  validity  of  a 
patent  has  not  hitherto  been  permitted  to  be  drawn  in 
question  in  a  suit  between  citizens  of  the  state,  under  the 
pretext  that  the  Indian  right  and  title,  as  original  lords  of 


gold  or  silvei-  intermixed,  though  of  less  value  than  the  baser  metals,  the  whole 
mine  belonged  to  the  crown,  because  the  nobler  metal  attracted  to  it  the  less 
valuable,  and  the  king  could  not  hold  jointly  with  the  subject,  and  consequently 
he  took  the  whole.  The  minority  of  the  judges,  and  Plowden  himself,  dissented 
from  this  severe  and  unreasonable  doctrine,  and  it  was  corrected  by  the  Statutes 
of  i  Wm.  ^  Mary,  ch.  30,  and  5  Wm.  4-  Mary,  ch.  6,  which  declared,  that  no 
mine  of  copper,  tin,  lead,  or  iron,  should  be  adjudged  a  royal  mine,  though  gold 
or  silver  might  be  extracted  from  it,  but  the  crown  was  allowed  to  take  the 
proceeds  of  the  mine  in  such  cases,  provided  that  the  king  paid  to  the  owner 
within  thirty  days  after  the  ore  should  have  been  extracted  and  raised,  at  certain 
specified  rates. 

The  Statute  Law  of  New-York  has  asserted  the  right  of  the  state,  as  sovereign, 
over  mines  to  the  extent  of  the  English  statutes,  and  with  more  definite  limits. 
Every  citizen  being  the  owner  of  any  mine,  wherein  ore  may  be  discovered, 
opened,  or  wrought,  in  which,  upon  an  average,  two-third  parts  or  more,  are  of 
copper,  tin,  iron,  or  lead,  may  hold  and  enjoy  the  same  against  the  stg,te,  though 
if  the  average  be  less,  the  mine  belongs  to  the  people  of  the  state  in  their  right 
of  sovereignty.  {Act,  6th  February,  1789,  ch.  18.  N.  Y.  R.  S.  vol.  i.  198.)  The 
Revised  Statutes  would  seem  to  declare,  that  all  mines,  other  than  mines  of  gold 
or  silver,  or  copper,  tin,  lead,  or  iron,  belong  exclusively  to  the  state.  If  so, 
this  is  an  extension  of  state  claim,  transcending  the  English  royal  prerogative, 
and  in  contradiction  to  the  only  exception  required  by  statute  (Acts,  25th  Febru- 
ary, 1789,  ch.  32,  and  28th  February,  1789,  ch.  44,  and  A'.  Y.  R.  S.  vol  i'.  198,) 
in  state  patents  of  all  gold  and  silver  mines.  This  express  exception  ought,  in 
all  sound  construction,  to  exclude  the  state  from  any  further  exception  or  re- 
ser%-ation  in  the  general  granting  words  in  patents,  for  it  was  admitted,  in  the 
Case  of  Mines,  already  cited,  that  the  king  might  alienate  even  royal  mines,  by 
apt  and  proper  words. 

What  is  the  law  of  the  other  states  on  the  subject  of  royal  mines  I  am  not  able 
to  say,  though  it  is  to  be  presumed  that  the  exception  of  mines  of  gold  and  silver, 
is  the  usua.[  formula  in  all  government  patents  and  grants  by  the  United  States, 
as  well  as  by  the  several  states. 
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the  soil,  had  not  been  extinguished.^  It  was  also  declared 
in  Fletcher  v.  Teck^  to  be  the  opinion  of  the  Supreme 
Court  of  the  United  States,  that  the  nature  of  the  Indian 
title  to  lands  lying  within  the  territorial  hmits  of  a 
state,  though  entitled  to  be  respected  by  all  courts  until 
it  be  legitimately  extinguished,  was  not  such  as  to  be 
absolutely  repugnant  to  a  seisin  in  fee  on  the  part  of 
the  government  within  whose  jurisdiction  the  lands  are 

situated.*^ 
*379         *(2.)  The  history  and  grounds  of  the  claims  of 

the  European  governments,  and  of  the  United 
States,  to  the  lands  on  this  continent,  and  to  dominion 
over  the  Indian  tribes,  have  been  since  more  largely  and 
fully  considered.  In  discussing  the  rights  and  conse- 
quences attached  by  the  international  law  of  Europe  to 
prior  discovery,  it  was  stated  in  Johnson  v.  M^Intosh,^  as 
an  historical  fact,  that  on  the  discovery  of  this  continent 
by  the  nations  of  Europe,  the  discovery  was  considered 
to  have  given  to  the  government  by  whose  subjects  or 
authority  it  was  made,  a  title  to  the  country,  and  the  sole 
right  of  acquiring  the  soil  from  the  natives,  as  against  all 
other  European  powers.  Each  nation  claimed  the  right 
to  regulate  for  itself,  in  exclusion  of  all  others,  the  relation 
which  was  to  subsist  between  the  discoverer  and  the 
Indians.     That  relation  necessarily  impaired,  to  a  con- 


*  Jackson  v.  Hudson,  3  Johns.  Rep.  375. 

•>  6  CranMs  Rep.  87. 

*=  This  was  the  language  of  a  majority  of  the  court  in  the  case  of  Fletcher  v. 
Peck.  It  was  a  mere  naked  declaration,  without  any  discussion  or  reasoning  by 
the  court  in  support  of  it ;  but  Judge  Johnson,  in  the  separate  opinion  which  he 
delivered,  did  not  concur  in  the  doctrine.  He  held  that  the  Indian  nations  were 
absolute  proprietors  of  the  soil,  and  that  practically,  and  in  cases  unaffected  by 
particular  treaties,  the  restrictions  upon  the  right  of  soil  in  the  Indians  amounted 
only  to  an  exclusion  of  all  competitors  from  the  market,  and  a  preepmtive  right 
to  acquire  a  fee-simple  by  purchase  when  the  proprietors  should  be  pleased  to 
sell. 

<*  3  Wheat,  Rep,  543, 
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siderable  degree,  the  rights  of  the  original  inhabitants, 
and  an  ascendancy  was  asserted  in  consequence  of  the 
superior  genius  of  the  Europeans,  founded  on  civihzation 
and  Christianity,  and  of  their  superiority  in  the  means, 
and  in  the  art  of  war.  The  European  nations  which  re- 
spectively established  colonies  in  America,  assumed  the 
ultimate  dominion  to  be  in  themselves,  and  claimed  the 
exclusive  right  to  grant  a  title  to  the  soil,  subject  only  to 
the  Indian  right  of  occupancy.  The  natives  were  ad- 
mitted to  be  the  rightful  occupants  of  the  soil,  with  a  legal 
as  well  as  just  claim  to  retain  possession  of  it,  and  to  use 
it  according  to  their  own  discretion,  though  not  to  dispose 
of  the  soil  at  their  own  will,  except  to  the  government 
claiming  the  right  of  preemption.  The  practice  of 
Spain,*  France,  Holland,  and  England,  *proved  *380 
the  very  general  recognition  of  the  claim  and  title 
to  American  territories  given  b}^  discovery.  The  United 
States  adopted  the  same  principle,  and  their  exclusive 
right  to  extinguish  the  Indian  title  by  purchase  or  conquest, 
and  to  grant  the  soil,  and  exercise  such  a  degree  of 
sovereignty  as  circumstances  required,  has  never  been 
judicially  questioned.''     The  rights  of  the  British  govern- 


^  By  the  laws  of  Spain,  particular  portions  of  the  soil  of  Louisiana  were  allot- 
ted to  the  Indians,  and  care  was  taken  to  make  the  acquisitions  valuable,  by 
preventing  the  intrusion  of  white  settlers.  The  La^cs  of  the  Indies  directed, 
that  when  the  Indians  gave  up  their  lands  to  the  whites,  others  should  be  assigned 
to  them,  and  the  lands  allotted  to  the  Indian  tribes  by  the  Spanish  officers,  in 
pursuance  of  the  laws  of  the  Indies,  were  given  to  them  in  complete  ownership, 
equally  as  if  they  were  held  under  a  complete  grant.  But  as  the  Indians  wei-e 
considered  in  a  state  of  pupilage,  the  authority  of  the  public  officers,  who  were 
constituted  their  guardians,  was  necessary  to  a  valid  alienation  of  their  propei'ty. 
Recaf.  des  las  Indlas,  cited  by  Porter,  J.,  in  18  Martin'' s  Rep.  357 — 359,  who 
speaks  most  liberally  of  the  humane  policy  and  justice  of  the  Spanish  laws  in 
relation  to  the  Indian  tribes.  See,  also,  translations  fi-om  the  Recopilacion  de 
Leyes  de  las  Indias,  in  White's  new  Recopilacion,  vol.  ii.  p.  34.  41.  59.  95, 
which  show  the  anxious  and  paternal  care  with  which  the  Spanish  laws  guarded 
the  Indians  from  abuse  and  fraud. 

''  As  early  as  1782  the  American  minister,  Mr.  Jay,  told  the  Spanish  minister, 
Count  d'Aranda,  that  our  right  to  the  territories  of  the  Indian  nations  compre-- 
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ment  within  the  limits  of  the  British  colonies,  passed  to 
the  United  States  by  the  force  and  effect  of  the  act  of 
independence,  and  the  uniform  assertion  of  those  rights 
b}^  the  crown,  by  the  colonial  governments,  by  the  indi- 
vidual states,  and  by  the  Union,  is,  no  doubt,  incompatible 
with  an  absolute  title  in  the  Indians.  That  title  has  been 
obliged  to  yield  to  the  combined  influence  which  military, 
intellectual,  and  moral  power  gave  to  the  claim  of  the 
European  emigrants. 

(3.)  This  assumed  but  qualified  dominion  over  the 
Indian  tribes,  regarding  them  as  enjoying  no  higher  title 
to  the  soil  than  that  founded  on  simple  occupancy,  and 
to  be  incompetent  to  transfer  their  title  to  any  other 
power  than  the  government  which  claims  the  jurisdiction 
of  their  territory  by  right  of  discovery,  arose,  in  a  great 
degree,  from  the  necessity  of  the  case.  To  leave  the 
Indians  in  possession  of  the  country  was  to  leave  the 
country  a  wilderness,  and  to  govern  them  as  a  distinct 
people,  or  to  mix  with  them,  and  admit  them  to  an  inter- 
community of  privileges,  was  impossible  under  the  cir- 
cumstances of  their  relative  condition.  The  pecuhar 
character  and  habits  of  the  Indian  nations,  ren- 
*381  dered  them  incapable  *of  sustaining  any  other 
relation  with  the  whites  than  that  of  dependence 
and  pupilage.  There  was  no  other  way  of  deahng  with 
them  than  that  of  keeping  them  separate,  subordinate, 
and  dependent,  with  a  guardian  care  thrown  around 
them  for  their  protection.*     The  rule  that  the  Indian  title 


hended  Avithin  the  colonial  chartered  limits,  was  a  question  to  be  discussed  and 
settled  between  us  and  the  Indians ;  that  we  claimed  the  right  of  preemption 
with  respect  to  them,  and  the  sovereignty  with  respect  to  all  other  nations.  Life 
and  Writings  of  John  Jay,  vol.  ii.  474. 

'^  It  was  shown  in  the  case  of  Mitchel  v.  United  States,  9  Peters^  U.  S.  Rep. 
740,  that  it  was  part  of  the  governor's  oath  in  the  Spanish  colonies,  as  prescribed 
by  the  laws  of  the  Indies,  that  he  should  take  care  of  the  welfare,  increase, 
and  protection  of  the  Indians. 
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was  subordinate  to  the  absolute,  ultimate  title  of  the 
government  of  the  European  colonists,  and  that  the  In- 
dians were  to  be  considered  as  occupants,  and  entitled 
to  protection  in  peace  in  that  character  only,  and  inca- 
pable of  transferring  their  right  to  others,  was  the  best 
one  that  could  be  adopted  with  safety.  The  weak  and 
helpless  condition  in  which  we  found  the  Indians,  and 
the  immeasurable  superiority  of  their  civilized  neighbours, 
would  not  admit  of  the  application  of  any  more  liberal 
and  equal  doctrine  to  the  case  of  Indian  lands  and  con- 
tracts. It  was  founded  on  the  pretension  of  converting 
the  discovery  of  the  country  into  a  conquest,  and  it  is 
now  too  late  to  draw  into  discussion  the  validity  of  that 
pretension,  or  the  restrictions  which  it  imposes.  It  is 
established  by  numerous  compacts,  treaties,  laws,  and 
ordinances,  and  founded  on  immemorial  usage.  The 
countiy  has  been  colonized  and  settled,  and  is  now  held 
by  that  title.  It  is  the  law  of  the  land,  and  no  court  of  • 
justice  can  permit  the  right  to  be  disturbed  by  speculative 
reasonings  on  abstract  rights. 

This  is  the  view  of  the  subject  which  was  taken  by 
the  Supreme  Court  in  the  elaborate  opinion  to  which  I 
have  referred.  The  same  court  has  since  been  repeatedly 
called  upon  to  discuss  and  decide  great  questions  con- 
cerning Indian  rights  and  title  ;  and  the  subject  has  of 
late  become  exceedingly  grave  and  momentous,  affecting 
the  faith  and  character,  if  not  the  tranquillity  and  safety, 
of  the  government  of  the  United  States. 

In  the  case  of  Cherokee  Nation  v.  State  of  Georgia,^  it  - 
was  held  by  a  majority  of  the  court,  that  the  Cherokee 
nation  of  Indians,  dwelhng  within  the  jurisdic- 
tional Hmits  of  *the  United   States,  was  not  a     *382 
foreign  state  in  the  sense  in  which  the  term  is  used 
in  the  constitution,  nor  entitled  as  such  to  proceed  in  that 

^  January  term,  1831,  5  Peters'  U.  S.  Rep.  1. 
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court  against  the  state  of  Georgia.  But  it  was  admitted 
that  the  Cherokees  were  a  state,  or  distinct  political  so- 
ciety, capable  of  managing  its  own  affairs,  and  governing 
itself,  and  that  they  had  uniformly  been  treated  as  such 
since  the  settlement  of  our  country.  The  numerous 
treaties  made  with  them  by  the  United  States,  recognise 
them  as  a  people  capable  of  maintaining  the  relations  of 
peace  and  war,  and  responsible  in  their  political  capacity. 
Their  relation  to  the  United  States  was  nevertheless 
peculiar.  They  were  domestic  dependent  nations,  and 
their  relation  to  us  resembled  that  of  a  ward  to  his  guar- 
dian ;  and  they  had  an  unquestionable  right  to  the  lands 
they  occupied,  until  that  right  should  be  extinguished  by 
a  voluntary  cession  to  our  government.  The  subject  was 
again  brought  forward,  and  the  great  points  which  it  in- 
volved reasoned  upon  and  judicially  determined,  in  the 
case  of  Worcester  v.  State  of  Georgia,^  and  which  was 
another  case  arising  out  of  the  operation  of  the  laws  of 
Georgia. 

The  legislature  of  that  state,  in  the  years  1828,  1829, 
and  1830,  passed  several  penal  statutes,  in  reference  to 
the  Cherokee  nation  and  territory.  The  pui-port  and  effect 
of  those  laws  was  to  demolish  the  Cherokee  government 
and  institutions,  and  annihilate  their  political  existence 
as  a  nation ;  and  to  divide  their  territory  among  the  ad- 
joining counties  in  Georgia,  and  extend  the  civil  and 
criminal  law  of  the  state  over  the  Indian  territory.  Those 
laws  dealt  with  them  as  if  they  were  alike  destitute  of 
civil  and  pohtical  privileges,  and  were  mere  tenants  at 
sufferance,  without  any  interest  in  the  soil  on  which  they 
dwelt,  and  which  had  been  uninterruptedly  claimed  and 
enjoyed  by  them  and  their  ancestors  as  a  nation  from 
time  immemorial.  Their  lands  had  been  guaranteed  to 
them  as  a  nation,  and  the  protection  of  the  United  States 

a  6  Peters'  U.S.  Rep.  515. 
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pledged  to  them  in  their  national  capacit}^  and  their  exist- 
ence, competence,  and  rights,  as  a  distinct  pohti- 
eal  *society,  recognised,  by  treaties,  made  with  *383 
them  in  the  years  17S5,  1791,  1798,  1805,  1806, 
1816,  1817,  and  1819,  by  the  government  of  the  United 
States,  under  all  the  forms  and  solemnities  of  treaty  com- 
pacts. The  statutes  of  Georgia  nevertheless  prohibited  the 
Cherokees,  under  highly  penal  sanctions,  from  the  exer- 
cise, within  the  territory  they  so  occupied,  of  any  political 
power  whatever,  legislative,  executive,  or  judicial.  They 
were  declared  not  to  be  competent  witnesses  in  any  court 
of  the  state,  to  which  a  white  person  might  be  a  party, 
unless  such  white  person  resided  in  the  Cherokee  nation  ; . 
and  they  were  also  declared  to  be  incompetent  to  con- 
tract with  any  white  person.  Their  territory  was  divided 
into  sections,  and  directed  to  be  surveyed  and  subdivided 
into  districts,  and  disposed  of  b}^  lottery  among  the  citi- 
zens of  Georgia.  Their  gold  mines  were  taken  possession 
of  by  force,  and  the  use  of  them  by  the  Indians  prohibited. 
They  were,  however,  declared  to  be  protected  in  the 
possession  of  their  imjirovcmejits,  until  the  legislature  should 
enact  to  the  contrary,  or  the  Indians  should  voluntarily 
abandon  them.^  ■ 


^  In  the  session  of  1831-2,  the  legislature  of  Alabama  also  extended  the  civil 
and  criminal  jurisdiction  of  that  state  over  all  the  Indian  tenitory  within  its 
limits,  and  dealt  with  the  Indians  (Creeks  and  Cherokees)  as  being  under  the 
absolute  control  of  the  state.  So,  also,  in  the  session  of  1833,  the  le^slature  of 
Tennessee  extended  the  laws  and  jurisdiction  of  the  state  over  the  tract  of 
country  within  the  boundary  limits  of  the  state  in  the  occupancy  of  the  Chero- 
kees. But  the  extension,  though  in  violation  of  the  treaties  existing  between 
the  United  States  and  the  Cherokees,  was  made  with  mild  and  reasonable 
qualifications,  in  respect  to  the  Cherokees,  compared  with  similar  acts  in  some 
other  states.  It  secured  them  in  the  enjoyment  of  their  improvements  and  per- 
sonal property,  and  allowed  them  to  enjoy  their  native  usages,  and  prevented 
entry  upon  or  occupancy  of  any  of  the  lands  in  their  tenitorj',  by  white  men,  and 
exempted  the  Cherokee  Indians  from  any  criminal  jurisdiction  under  the  act 
for  offences  committed  by  them  within  their  territory,  except  for  murder,  rape, 
and  larceny.  It  was  in  the  spirit  of  the  act  of  the  legislature  of  New-York,  of 
12th  April,  1822,  asserting  exclusive  criminal  jurisdiction  over  all  crimes  and 

Vol.  III.  56 
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The  Supreme  Court  of  the  United  States,  in  the  case  of 
Worcester,  reviewed  the  uhole  ground  of  controversy, 
relative  to  the  character  and  vahdity  of  Indian  rights 
within  the  territorial  dominions  of  the  United  States,  and 
especially  in  reference  to  the  Cherokee  nation  within  the 
territorial  limits  of  Georgia.  They  declared  that  the 
right  given  by  European  discovery  was  the  exclusive 
right  to  purchase,  but  this  right  was  not  founded  on 
a  denial  of  the  right  of  the  Indian  possessor  to  sell. 
Though  the  riglit  to  the  soil  was  claimed  to  be  in  the 
European  governments,  as  a  necessary  consequence  of 
the  right  of  discovery  and  assumption  of  territorial  ju- 
risdiction, yet  that  right  was  only  deemed  such  in  refe- 
rence to  the  whites ;  and  in  respect  to  the  Indians,  it 
was  always  understood  to  amount  only  to  the  exclusive 
right  of  purchasing  such  lands  as  the  natives  were 
willing  to  sell.  The  royal  grants  and  charters  asserted 
a  title  to  the  country  against  Europeans  only,  and 
*384  they  were  considered  as  blank  *paper,  so  far 
as  the  rights  of  the  natives  were  concerned. 
The  English,  the  French,  and  the  Spaniards,  were 
equal  competitors  for  the  friendship  and  the  aid  of 
the  Indian  nations.  The  crown  of  England  never  at- 
tempted  to   interfere   with   the   national   affairs   of  the 


offences  committed  within  the  Indian  Reservations  in  the  state,  by  and  between 
Indians.  The  Tennessee  act  was  founded  on  the  necessity  of  the  case,  owing  to 
the  very  reduced  population  of  the  Cherokees  within  the  state  of  Tennessee, 
and  the  too  great  imbecility  of  their  organization  and  authority  to  preserve 
order,  and  protect  themselves  from  atrocious  crimes.  The  criminal  jurisdiction 
of  New-York  was  vindicated  on  that  ground  in  Goodell  v.  .Jackson,  20  Johns. 
Rep.  716  ;  and  on  the  same  groTmd  the  act  of  Tennessee  was  vindicated  in  their 
Supreme  Court,  in  the  case  of  the  State  v.  Foreman,  a  Cherokee  Indian,  October, 
1S35.  8  Yerger,  2.56.  But  even  that  decision,  ably  as  it  was  supported,  was 
resisted,  with  equal  ability,  by  Judge  Peck,  one  of  the  members  of  the  court,  on 
the  ground  of  subsisting  treaties  between  the  United  States  and  the  Cherokees, 
recognising  their  national  and  self-governing  authority,  and  which  ti-eaties  did 
not  exist  in  the  case  in  New-York. 
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Indians,  further  than  to  keep  out  the  agents  of  foreign 
powers,  who  might  seduce  them  into  foreign  alliances. 
The  Enghsh  government  purchased  the  alliance  and 
dependence  of  the  Indian  nations  by  subsidies,  and 
purchased  their  lands  when  they  were  willing  to  sell, 
at  a  price  they  were  willing  to  take,  but  they  never 
coerced  a  surrender  of  them.  The  English  crown  con- 
sidered them  as  nations  competent  to  maintain  the  rela- 
tions of  peace  and  war,  and  of  governing  themselves 
under  her  protection.  The  United  States,  who  succeeded 
to  the  rights  of  the  British  crown  in  respect  to  the  Indians, 
did  the  same,  and  no  more  ;  and  the  protection  stipulated 
to  be  afforded  to  the  Indians,  and  claimed  by  them,  was 
understood  by  all  parties,  afe  only  binding  the  Indians  to 
the  United  States  as  dependent  allies.  A  weak  power 
does  not  surrender  its  independence  and  right  to  self- 
government  by  associating  with  a  stronger,  and  talcing 
its  protection.  This  is  the  settled  doctrine  of  the  law  of 
nations,  and  the  court  concluded  and  adjudged,  that  the 
Cherokee  nation  was  a  distinct  community,  occupying 
its  own  territory,  with  boundaries  accurately  described, 
in  which  the  laws  of  Georgia  cannot  rightfully  have  any 
force,  and  into  which  the  citizens  of  Georgia  have  no 
right  to  enter,  but  with  the  assent  of  the  Cherokees 
themselves,  or  in  conformity  with  treaties,  and  with  the 
acts  of  Congress.  The  court  accordingly  considered  the 
acts  of  Georgia  which  have  been  mentioned,  to  be  repug- 
nant to  the  constitution,  treaties,  and  laws  of  the  United 
States,  and  consequently  that  they  were,  in  judgment  of 
law,  null  and  void. 

The  decision  of  the  Supreme  Court  of  the  United  States 
was  not  the  promulgation  of  any  new  doctrine,  for  the 
several  local  governments,  before  and  since  our  revo- 
lution, never  regarded  the  Indian  nations  within 
their  territorial  domains  *as  subjects,  or  members  *385 
of  the  body  politic,  and  amenable  individually  to 
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their  jurisdiction.  They  treated  the  Indians  within  their 
respective  territories  as  free  and  independent  tribes, 
governed  by  their  own  laws  and  usages,  under  their  own 
chiefs,  and  competent  to  act  in  a  national  character,  and 
exercise  self-government,  and  while  residing  within  their 
own  territories,  owing  no  allegiance  to  the  municipal  laws 
of  the  whites.  The  judicial  decisions  in  New-York  and 
Tennessee,  in  1810  and  1823,  correspond  with  those 
more  recently  pronounced  in  the  Supreme  Court  of  the 
Union,  and  they  explicitly  recognised  this  historical  fact 
and  declared  this  doctrine.^  The  original  Indian  nations 
were  regarded  and  dealt  with  as  proprietors  of  the  soil 
which  they  claimed  and  occupied,  but  without  the  power 
of  alienation,  except  to  the  governments  which  protected 
them,  and  had  thrown  over  them,  and  beyond  them,  their 
assumed  patented  domains.  Those  governments  asserted 
and  enforced  the  exclusive  right  to  extinguish  Indjan 
titles  to  lands,  enclosed  within  the  exterior  Hues  of  their 
jurisdictions,  by  fair  purchase,  under  the  sanction  of 
treaties  ;  and  they  held  all  individual  purchases  from 
the  Indians,  whether  made  with  them  individually,  or 
collectively  as  tribes,  to  be  absolutely  null  and  void. 
The  only  power  that  could  lawfully  acquire  the  Indian 


=>  Jackson  v.  Wood,  7  Johns.  Rep.  295.  Goodell  v.  Smith,  20  ibid.  693. 
Holland  V.  Pack,  Peck's  Tenn.  Rep.  151.  In  1830,  the  Supreme  Court  of 
Tennessee  stated  that  the  act  of  North  Carolina  of  1783,  (and  which  was  part 
of  the  statute  law  of  Tennessee,)  admitted  that  the  Cherokees  were  an  indepen- 
dent people  and  not  citizens  of  that  state ;  that  they  were  governed  by  their  own 
laws,  and  not  subject  to.  the  legislature  of  North  CaroHna.  The  court  declared 
that  grants  from  that  state  of  Indian  lands  were  valid  as  between  the  state  and 
the  grantees,  but  that  they  were  subject  to  the  Indian  right  and  title  of  exclusive 
occupancy  and  enjoyment.  Blair  &  .1  ohnson  v.  Pathkiller,  2  Yerger,  407.  The 
legislature  of  New-York,  so  late  as  1813,  by  statute,  authorized  the  governor  "  to 
hold  a  treaty  or  treaties  on  the  part  of  the  people  of  this  state,  with  the  Oneida 
nation  of  Indians,  or  any  other  of  the  Indian  nations  or  tribes  within  this 
.slate,  for  the  purpose  of  extinguishing  their  claim  to  such  part  of  their  lands, 
lying  within  this  state,  as  he  may  deem  proper,  for  such  sums  and  annuities  as 
may  be  mutually  agreed  upon  by  the  parties."  Laws  of  New-York,  36th  scss. 
ch.  130. 
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title  was  the  state,  and  a  government  grant  was  the  only 
lawful  source  of  title  admitted  in  the  courts  of  justice. 
The  colonial  and  state  governments,  and  the  government 
of  the  United  States,  uniformly  dealt  upon  these 
principles  with  the  Indian  nations  dwelling  *within  *386 
their  territorial  limits.  The  Indian  tribes  placed 
themselves  under  the  protection  of  the  whites,  and  they 
were  cherished  as  dependent  allies,  but  subject  to  such 
restraints  and  qualified  control  in  their  national  capacity, 
as  was  considered  by  the  whites  to  be  indispensable  to 
their  own  safety,  and  requisite  to  the  due  discharge  of 
the  duty  of  that  protection."  '    - 

(4.)  There  has  been  considerable  diversity  of  opinion 
and  much  ingenious  speculation,  on  the  claim  of  right  to 
this  country  by  the  Europeans,  founded  on  the  title  by 
discovery.  We  have  seen  that  with  respect  to  the  Eng- 
lish colonists  in  America,  the  claim  was  modified,  and 
much  of  its  extravagance  destroyed,  by  conceding  to  the 
native  tribes  their  political  rights  and  privileges,  as 
dependent  allies,  and  their  qualified  title  to  the  soil. 
As  far  as  Indian  rights  and  territories  were  defined  and 
acknowledged  by  the  whites  by  treaty,  there  was  no 
question  in  the  case,  for  the  whites  were  bound  by  the 


a  Li  Mitchel  v.  United  States,  9  Peters'  U.  S.  Rep.  711.  745,  746,  the 
Supreme  Court  once  more  declared  the  same  general  doctrine,  that  lands  in 
possession  of  friendly  Indians  were  always,  under  the  colonial  governments,  con- 
sidered as  being  owned  by  the  tribe  or  nation,  as  their  common  property,  by  a 
perpetual  right  of  possession ;  that  the  ultimate  fee  was  in  the  crown  or  its 
grantees  subject  to  this  right  of  possession,  and  could  be  granted  by  the  crown 
upon  that  condition ;  that  individuals  could  not  purchase  Indian  lands  without 
license,  or  under  rules  prescribed  by  law;  that  possession  was  considered  with 
reference  to  Indian  habits  and  modes  of  life,  and  the  hunting  grounds  of  the 
tribes  were  as  much  in  their  actual  occupation  as  the  cleared  fields  of  the  whites, 
and  this  was  the  tenure  of  Indian  lands  by  the  laws  of  all  the  colonies.  Grants 
and  sales  by  the  Indians  at  Indian  treaties,  under  the  sanction  of  the  local  go- 
vernments, gave  a  valid  title.  The  doctrine  was  in  that  case  applied  to  gi'ants 
of  lands  in  Florida,  from  the  Creek  and  Seminole  Indians,  under  the  sanction  of 
tlie  Spanish  authoi-ities. 
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moral  and  national  obligations  of  contract  and  good  faith. 
And  as  far  as  Indian  nations  had  formed  themselves  into 
regular  organized  governments,  within  reasonable  and 
definite  limits  necessary  for  the  hunter  state,  there  would 
seem  also  to  be  no  ground  to  deny  the  absolute  nature  of 
their  territorial  and  pohtical  rights.  But  beyond  these 
points  our  colonial  ancestors  were  not  willing  to  go. 
They  seem  to  have  deemed  it  to  be  unreasonable,  and  a 
perversion  of  the  duties  and  design  of  the  human  race,  to 
bar  the  Europeans,  with  their  implements  of  husbandry 
and  the  arts,  with  their  laws,  their  learning,  their  liberty, 
and  their  religion,  from  all  entrance  into  this  mighty  con- 
tinent, lest  they  might  trespass  upon  some  part  of  the 
interminable  forests,  deserts,  and  hunting  grounds  of  an 
uncivilized,  erratic,  and  savage  race  of  men.  Nor  could 
they  be  brought  to  entertain  much  respect  for  the  loose 
and  attenuated  claim  of  such  occupants,  to  the  exclusive 
use  of  a  country  evidently  fitted  and  intended  by  Provi- 
dence to  be  subdued  and  cultivated,  and  to  become  the 
residence  of  civilized  nations. 

It  was  part  of  the  original  destiny  and  duty  of 
*387  the  human  *race  to  subdue  the  earth  and  till  the 
ground  from  whence  they  ivere  taken.  The  white 
race  of  men,  as  Governor  Pownall  observed,  have  been 
"land-workers  from  the  beginning;"  and  if  unsettled  and 
sparsely  scattered  tribes  of  hunters  and  fishermen  show 
no  disposition  or  capacity  to  emerge  from  the  savage  to 
the  agricultural  and  civilized  state  of  man,  their  right  to 
keep  some  of  the  fairest  portions  of  the  earth  a  mere  wil- 
derness, filled  with  wild  beasts,  for  the  sake  of  hunting, 
becomes  utterly  inconsistent  with  the  civihzation  and 
moral  improvement  of  mankind.  Vattel  did  not  place 
much  value  on  the  territorial  rights  of  erratic  races  of 
people,  who  sparsely  inhabited  immense  regions,  and 
suffered  them  to  remain  a  wilderness,  because  their  occu- 
pation was  war,  and  their  subsistence  drawn  chiefly  from 
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the  forest.  He  observed  that  the  cultivation  of  the  soil 
was  an  obligation  imposed  by  nature  upon  mankind,  and 
that  the  human  race  could  not  well  subsist,  or  greatly 
multiply,  if  rude  tribes,  which  had  not  advanced  from 
the  hunter  state,  were  entitled  to  claim  and  retain  all  the 
boundless  regions  through  which  they  might  wander.  If 
such  a  people  will  usurp  more  territoiy  than  they  can 
subdue  and  cultivate,  they  have  no  right  to  complain,  if  a 
nation  of  cultivators  puts  in  a  claim  for  a  part,  and  con- 
fines the  natives  within  narrower  limits.  He  alluded  to 
the  establishment  of  the  French  and  English  colonies  in 
North  America,  as  being,  in  his  opinion,  entirely  lawful, 
and  he  extolled  the  moderation  of  William  Penn,  and  of 
the  first  settlers  in  New-England,  who  are  understood  to 
have  fairly  purchased  of  the  natives,  from  time  to  time, 
the  lands  they  wished  to  colonize.^ 

The  original  English  emigrants  came  to  this  country 
with  no  slight  confidence  in  the  solidity  of  such  doctrines, 
and  in  their  right  to  possess,  subdue,  and  cultivate  the 
American  wilderness,  as  being,  by  the  law  of  nature  and 
the  gift  of  Providence,  open  and  common  to  the 
first  occupants  in  the  *character  of  cultivators  of     *388 
the  earth.     The  great  patent  of  New-England, 
which  was  the  foundation  of  the  subsequent  titles  and 
subordinate  charters  in  that  countiy,  and  the  opinions  of 
grave  and  learned  men,  tended  to  confirm  that  confidence. 
According  to  Chalmers,  the  practice  of  the  European 
world  had  constituted  a  law  of  nations,  which  sternly 
disregarded  the  possession  of  the  aborigines,  because 
they  had  not  been  admitted  into  the  society  of 
nations.^      But  whatever  *loose  opinions  might     *3S9 


^  Droit  dcs  Gens,  c.  1.  sec.  81.  209. 

''  Chalmers'  Political  Annals,  676.  The  Puritans  circulated  a  paper  in 
England,  immediately  preceding  their  projected  emigration  to  Massachusetts' 
Bay,  entitled.  General  Considerations  for  the  Plantation  of  New-England. 
Mather''s  Magnalia,  vol.  i.   65.   edit.   1820.      It  was  pubhshed  at  large  in 
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have  been  entertained,  or  latitudinary  doctrines  incul- 
cated, in  favour  of  the  abstract  right  to  possess  and  colo- 
nize America,  it  is  certain  that  in  point  of  fact  the  colo- 


Hutchinson' s  State  Papers,  (Boston,  1769,  p.  27,)  and  it  declared,  that  "  the 
■whole  earth  was  the  Lord's  garden,  and  he  had  given  it  to  the  sons  of  Adam,  to 
be  tilled  and  improved  by  them.  Why  then  should  any  stand  starving  for  places 
of  habitation,  and  in  the  mean  time  suffer  whole  countries,  as  profitable  for  the 
use  of  man,  to  lie  waste  without  any  improvement."  In  answer  to  the  objection, 
that  they  had  no  warrant  for  taking  land  a  long  time  possessed  by  other  sons  of 
Adam,  it  was  stated,  that  what  "  was  common  to  all  was  proper  to  none.  This 
savage  people  ruleth  over  many  lands  without  title  or  property,  for  they  enclose 
no  ground,  neither  have  they  cattle  to  maintain  it.  There  was  more  than  enough 
for  them  and  us.  By  a  miraculous  plague,  a  great  part  of  the  country  was  left 
void  of  inhabitants.  Finally,  they  would  come  in  with  good  leave  of  the  natives." 
We  may  also  refer  to  an  able  paper,  written  by  the  Rev.  Mr.  Bulkley,  of  Col- 
chester, in  Connecticut,  in  1724,  entitled,  "  An  inquiry  into  the  right  of  the 
Aboriginal  Natives  to  the  Lands  in  America,  and  the  Titles  derived  from  them." 
Massachusetts  Historical  Collections,  vol.  iv.  159.  In  that  treatise,  the  learned 
author  confines  Indian  titles,  which  have  any  solidity  or  value,  to  those  particular 
parcels  of  land  which  they  had  subdued  and  improved,  and  insists  that  the 
English  had  an  undoubted  right  to  enter,  and  appropriate  for  agricultural  pur- 
poses, all  the  residue  of  the  waste  and  unimproved  lands  in  the  country,  as  being 
common,  and  open  to  the  first  bona  fide  occupants.  He  contended,  that  in  a 
state  of  nature,  the  only  title  to  property  was  the  labour  by  which  the  same  was 
appropriated  and  cultivated,  and  that  the  Indian  tribes  were  still  in  that  imper- 
fect state  of  civil  policy  which  borders  upon  a  state  of  nature,  and  the  extensive 
tracts  of  country  which  they  claimed  as  national  property,  was  not  subject  to  any 
regulation,  or  defined  as  property,  and  lay  neglected  in  that  common  state 
wherein  nature  had  left  it.  Cotton  Mather,  also,  in  his  Magnalia  Christi 
Americana,  (vol.  i.  72,)  considered  it  as  an  instance  of  the  most  imaginable 
civilit)',  that  the  English  purchased  several  tracts  of  land  of  the  natives,  notwith- 
standing the  patent  which  they  had  for  the  country.  The  great  patent  of 
New-England,  granted  by  King  James,  in  1620,  to  the  council  at  Plymouth,  in 
England,  (and  which  was  by  the  patent  incorporated  by  the  name  of  "  the  council 
established  at  Plymouth,  in  the  county  of  Devon,  for  the  planting,  ruling,  and 
governing  of  New-England,  in  Ameiica,")  recited,  that  the  king's  subjects  had 
"  taken  actual  possession  of  the  continent  mentioned  in  the  patent,  in  the  name 
and  to  the  use  of  the  king,  as  sovereign  lord  thereof;  that  there  were  no  other 
subjects  of  any  Christian  king  or  state,  by  any  authority  from  their  sovereign  lords 
or  princes,  actually  in  possession  of  any  of  the  lands  between  the  degrees  of  forty 
and  forty-eight ;  that  the  country  being  depopulated  by  pestilence  and  devasta- 
tion, the  appointed  time  had  come  in  which  Almighty  God  had  thought  fit  and 
determined  that  those  large  and  goodly  territories,  deserted  as  it  were  by  their 
natural  inhabitants,  should  be  possessed  and  enjoyed  by  such  of  his  subjects  as 
should  be  conducted  thither;  that  the  settlement  would  tend  to  the  reducing  and 
conversion  of  such  savages  as  remained  wandering  in  desolation  and  distress,  to 
civil  society  and  the  Christian  religion,  and  to  the  enlargement  of  the  king's 
dominions."     The  grant  was  of  all  the  continent  between  the  fortieth  and  forty- 
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nists  were  not  satisfied,  or  did  not  deem  it  expedient,  to 
settle  the  country  without  the  consent  of  the  aborigines, 
procured  by  fair  purchase,  under  the  sanction  of  the  civil 
authorities.  The  pretensions  of  the  patent  of  King  James 
were  not  relied  on,  and  the  prior  Indian  right  to  the  soil 
of  the  country  was  generally,  if  not  uniformly  recognised 
and  respected  by  the  New-England  Puritans.''  They 
always  negotiated  with  the  Indian  nations  as  distinct  and 
independent  powers  ;  and  neither  the  right  of  pre- 
emption, which  was  *uniformly  claimed  and  exer-  *390 
cised,  nor  the  state  of  dependence  and  pupilage 
under  which  the  Indian  tribes  within  their  territorial 
limits  were  necessarily  placed,  were  carried  so  far  as  to 
destroy  the  existence  of  the  Indians  as  self-governing 
communities.''     The  manner  in  which  the  people  of  this 


eighth  degrees  of  north  latitude,  and  "in  length  by  all  the  breadth  aforesaid 
throughout  the  main  land  from  sea  to  sea,  pro\dded  the  same,  or  any  part,  be  not 
actually  possessed  or  inhabited  by  any  other  Christian  prince  or  state,"  and  to 
be  called  by  the  name  of  "  New-England  in  America."  The  grant  was  to  forty 
corporators,  consisting  of  noblemen,  knights,  and  gentlemen  of  high  distinction  ; 
and  their  successors  were  to  be  supplied  from  time  to  time  by  the  choice  of  the 
company.  The  whole  territory'  was  gi-anted  to  the  corporation  to  be  held  of  the 
crown  in  free  and  common  socage,  and  with  absolute  power  of  legislation  and 
government  over  the  whole  country,  and  with  a  complete  monopoly  of  its  trade. 
Subsequent  grants  of  the  soil  of  Massachusetts  and  Maine  issued  from  this  com- 
pany. See  the  patent  at  large  in  Hazard's  State  Papers,  yol.  i.  103,  and  in 
Bai/lie's  Historical  Memoir,  vol.  i.  160,  and  in  the  Plymouth  Colony  Laws, 
edited  and  published  by  William  Brigham,  in  1836.  The  charter  of  the  colony 
of  New-Plymouth,  in  1629,  was  granted  by  that  company,  and  is  also  given  at 
large  in  that  last  work. 

^  The  excellent  Roger  Williams,  the  earliest  and  clearest  asserter  of  the  rights 
and  sanctity  of  conscience  in  matters  of  religion,  wrote  an  essay,  in  which  he 
maintained  that  an  English  patent  could  not  invalidate  the  rights  of  the  native 
inhabitants  of  this  countiy ;  and  it  was  at  first  condemned  by  the  government  in 
Massachusetts,  in  1634,  as  sounding  like  treason  against  the  cherished  charter 
of  the  colony.     Bancroft's  History,  vol.  i.  400. 

^  When  the  Puritans  of  New-England  first  settled  at  PljTnouth,  and  made 
treaties  with  the  Indians,  those  treaties  bore  the  language  of  dependence  and 
submission;  and  the  Enghsh  accepted  of  the  acknowledgments  of  the  sachems 
that  they  were  dependent,  and  allies,  and  loyal  subjects  of  King  James. 
Morton's  New-England  Memorial,  64.  67.  286.  Baylie's  Historical  Memoir, 
vol.  i.  66.  82.     Plymouth  Colony  Laws,  app.  p.  305.  edit.  1836.     But  when  war 

Vol.  III.  57 
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country,  through  all  periods  of  their  colonial  history, 
treated  and  dealt  with  the  Indians,  is  a  subject  of  deep 
interest,  and  well  worthy  of  the  thorough  and  accurate 
examination  of  every  person  conversant  with  our  laws 
and  history,  and  whose  bosom  glows  with  a  generous 
warmth  for  the  honour  and  w^elfare  of  his  country. 

(5.)  The  settlement  of  that  part  of  America  now  com- 
posing the  United  States,  has  been  attended  with  as  little 
violence  and  aggression,  on  the  part  of  the  whites,  in  a 
national  point  of  view,  as  were  compatible  with  the  fact 

of  the  entry  of  a  race  of  civilized  men  into  the  ter- 
*391      ritory  of  savages,  and  with  *the  power  and  the 

determination  to  reclaim  and  occupy  it.  The 
colony  of  Massachusetts,  in  1633,  prohibited  the  pur- 
chase of  lands  from  the  natives,  without  license  from  the 
government ;  and  the  colony  of  Plymouth,  in  1643,  passed 


was  about  commencing  with  King  Philip,  in  1675,  he  insisted  that  all  former 
agreements  with  Plymouth  were,  as  he  truly  apprehended  they  were,  agreements 
of  amity  and  not  of  subjection,  and  the  Indians  regarded  themselves  as  allies,  and 
not  as  subjects  of  England.  Those  Indian  stipulations  were  i-egarded  by  Massa- 
chusetts as  amounting  only  to  a  state  of  qualified  dependence.  The  Indians  in 
Connecticut  were  always  treated  as  friends  and  allies,  and  as  a  free  people, 
though  regarded  in  some  degree  as  wards  of  the  colony.  The  great  object  of  the 
regulations  in  the  Revised  Statutes  of  Connecticut,  of  1672  and  1702,  was  to 
protect,  civilize,  and  christianize  the  Indians,  and  this  protection  is  continued 
down  to  this  day.  Baylie^s  Historical  Memoir,  vol.  ii.  part  3.  23.  Trumbull's 
History  of  Connecticut,  vol.  i.  342.  Revised  Statutes  of  Connecticut,  1821, 
p.  279.  note.  Ibid.  p.  303.  Chalmers''  Political  Annals,  398.  As  further 
evidence  of  the  truth  of  the  historical  deductions  mentioned  in  the  text,  we  may 
refer  to  the  king's  proclamation  of  the  7th  of  October,  1763,  after  the  treaty  of 
Paris,  founded  on  the  immense  acquisition  of  territory  by  England,  under  that 
treaty.  It  declared,  "that  the  several  nations  or  tribes  of  Indians  with  whom 
we  were  connected,  and  who  live  under  our  protection,  should  not  be  molested 
or  disturbed  in  the  possession  of  such  parts  of  our  dominions  and  temtories,  as, 
not  having  been  ceded  or  purchased  by  us,  are  reserved  to  them,  or  any  of  them, 
as  their  hunting  grounds."  "  And  all  the  lands  and  territories  lying  to  the  west- 
ward of  the  sources  of  the  rivers,  which  fall  into  the  Atlantic  Ocean  from  the 
west  or  north-west,  were  declared  to  be  reserved  under  the  king's  sovereignty, 
protection,  and  dominion,  for  the  use  of  the  said  Indians ;  and  all  purchases,  or 
settlements,  or  taking  possession  of  any  of  the  lands  so  reserved,  without  the 
king's  special  leave  and  license  first  obtained,  were  strictly  forbidden."  Bods- 
ley's  Ann.  Reg.  for  1763,  p.  208. 
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a  similar  law.  Very  strong  and  authentic  evidence  of 
the  distinguished  moderation  and  equity  of  the  New- 
England  governments  towards  the  Indians,  is  to  be  found 
in  the  letterof  Governor  Winslow,  of  the  Plymouth  colony, 
of  the  1st  May,  1676,  in  which  he  states,  that  before  King 
Phihp's  war,  the  English  did  not  possess  one  foot  of  land 
in  that  colony  but  what  was  fairly  obtained,  by  honest 
purchase,  from  the  Indian  proprietors,  and  with  the 
knowledge  and  allowance  of  the  general  court."^  The 
New-England  annals  abound  with  proofs  ofa  just  deal- 
ing with  the  Indians  in  respect  to  their  lands.  The 
people  of  all  the  New-England  colonies  settled  their  towns 
upon  the  basis  of  a  title  procured  by  fair  purchase  from 
the  Indians,  with  the  consent  of  government,  except  in 
the  few-  instances  of  lands  acquired  by  conquest,  after  a 
war  deemed  to  have  been  just  and  necessary.''  Instances 
are  to  be  met  with  in  the  early  annals  of  New-England, 
of  regular  and  exemplary  punishment  of  white  persons, 
for  acts  of  injustice  and  violence  towards  the  Indians.'^ 
The  Massachusetts  Legislature,  in  1633,  threw  the  pro- 
tection of  its  government  over  the  Indians  in  the  enjoy- 
ment  of  their  improved   lands,   hunting  grounds,    and 


»  Hazarcfs  Collections  of  State  Papers,  vol.  ii.  .531 — 534.  Holmes' 
American  Annals,  vol.  i.  383.     Hubbard's  Narrative. 

b  Holmes'  Annals,  vol.  i.  166—169.  220.  231.  note  4.  233.  245.  248.  259. 
312.  317.  Winthrop's  History,  vol.  i.  259.  Hazard's  State  Papers,  vol.ii. 
passim.  Massachisetts  Historical  Collections,  passim.  Trumbull's  Hist, 
of  Connecticut,  vol.  i.  113 — 117.  Sullivan's  Hist.  District  of  Maine,  143 — 
149.  Dwight's  Travels,  vol.  i.  167.  Baylie's  Hist.  Memoir,  vol.  i.  287. 
Statutes  of  Connecticut,  passed  in  1702,  1717,  and  1722.  We  find  in  the 
Statutes  of  Connecticut  of  1838,  special  provisions  enacted  as  late  as  1834, 
1835,  and  1836,  for  the  protection  of  the  lands  of  the  Mohegan,  Pequot,  and 
Niantic  ti-\hes,  of  Indians  within  that  state.  So  the  Revised  Statutes  of  Mas- 
sachusetts of  1835,  contain  exemption  of  the  Indians  within  that  commonwealth 
from  taxation,  and  allow  them  some  special  privileges,  and  provision  for  the 
support  of  common  schools  among  the  Marshpee  Indians,  but  all  marriages  be- 
tween them  and  the  whites  are  declared  void. 

■^  Winihrop's  Hist,  of  New-England,  vol.  i.  34.  267.  269.  Baylie's  Hist. 
Memoir,  vol.  i.  245 — 248.     Morton's  New-England  Memorial,  207. 
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fishing  places,  *by  declaring  that  they  should  have  relief 
in  any  of  the  courts  as  the  English  have.* 

The  government  of  the  colony  of  New- York  has  a  claim 
equally  fair  with  that  of  any  part  of  America,  to  a  policy 
uniformly  just,  temperate,  and  pacific,  towards  the  In- 
dians within  the  limits  of  its  jurisdiction.  While  the 
Dutch  held  and  governed  the  colony,  the  Indian  titles 
were  always  respected,  and  extinguished  by  fair  means, 
and  with  the  consent  of  the  natives.  This  policy  was 
continued  by  their  conquerors,  and  on  the  first  settlement 
of  the  English  at  New- York,  in  1665,  it  was  ordained,- 
that  no  purchase  of  lands  from  the  Indians  should  be  valid 
without  the  governor's  license,  and  the  execution  of  the 
purchase  in  his  presence  ;  and  this  salutary  check  to 
fraud  and  injustice  was  essentially  continued.''  Regu- 
lations of  that  kind  have  been  the  invariable  American 
pohcy.  The  king,  by  proclamation,  soon  after  the  peace 
of  1763,  prohibited  purchases  of  Indian  lands,  unless  at 
a  public  assembly  of  the  Indians,  and  in  the  name  of 
the  crown,  and  under  the  superintendence  of  his  colonial 
authorities.  A  prohibition  of  individual  purchases  of 
Indian  lands,  without  the  consent  of  government,  has 
since  been  made  a  constitutional  provision  in  New- York, 
Virginia,  and  North  Carolina.  The  colonists  of  New- York 
settled  in  the  neighbourhood  of  the  most  formidable 
*393     Indian  confederacy  known  to  the  country,  *and 


a  Holmes''  Annals,  vol.  i.  217,  218. 

''  Smith'' s  Hist,  of  New-York,  vol.  i.  39.  Duke  of  York's  Laws,  in  the 
Collections  of  the  New-York  Historical  Society,  vol. '\.  Wood'' s  Sketch  of 
the  First  Settlement  of  hong  Island,  12.  22,  23.  Collections  of  the  New- 
York  Historical  Society,  vol.  i.  171.  211.  224.  227.  239.  As  evidence  of  the 
just  and  friendly  disposition  of  the  Dutch  towards  the  Indians,  we  have  the  in- 
teresting fact,  that  the  Minesink  Valley,  on  the  Delaware,  was  settled  by  Dutch 
emigrants  as  early  as  1644;  and  being  an  industrious,  quiet,  and  pious  people, 
and  having  purchased  the  lands  from  the  Indians,  they  lived  in  uninterrupted 
peace  and  friendship  with  them  for  upwards  of  one  hundred  years.  Preston's 
Notices  of  Minesink,  published  1829. 
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came  in  contact  with  their  possessions.  But  the  six 
nations  of  Indians,  of  which  the  Mohawks  were  the 
head,  placed  themselves  and  their  lands  under  the  pro- 
tection of  the  government  of  New- York,  from  the  earliest 
periods  of  the  colony  administration.^*  They  w^ere  con- 
sidered and  treated  as  separate  but  dependent  nations, 
and  the  friendship  which  subsisted  between  them  and  the 
Dutch,  and  their  successors,  the  English,  was  cemented 
by  treaties,  alhances,  and  kind  offices.  It  continued 
unshaken  from  the  first  settlement  of  the  Dutch  on  the 
shores  of  the  Hudson  and  the  Mohawk,  down  to  the 
period  of  the  American  war ;  and  the  fidelity  of  that 
friendship  is  shown  by  the  most  honourable  and  the  most 
undoubted  attestations.^  And  when  we  consider  the 
Ions:  and  distressins^  wars  in  which  the  six  nations  were 
involved,  on  our  account,  with  the  Canadian  French, 
and  the  artful  means  which  were  used,  from  time  to  time, 
to  detach  them  from  our  alliance,  it  must  be  granted,  that 
the  faith  of  treaties  has  no  where,  and  at  no  time,  been 
better  observed,  or  maintained  with  a  more  intrepid  spirit, 
than  by  those  generous  barbarians.*^ 


*  Colden's  History  of  the  Five  Nations,  passim.  Governor  PownaWs 
Administration  of  the  Colonies,  268 — 274.  Journals  of  the  Confederation 
Congress,  vol.  i.  May  1,  1782. 

^  The  speech  of  the  Indian  Good  Peter  to  the  commissioners  at  Fort 
Schuyler,  in  1788,  is  strong  proof  of  the  fact.  He  said,  that  "  when  the  white 
men  first  came  into  the  country,  they  were  few  and  feeble,  and  the  five  nations 
numerous  and  powerful.  The  Indians  were  friendly  to  the  white  men,  and  per- 
mitted them  to  settle  in  the  country,  and  protected  them  from  their  enemies." 
Collections  of  the  New-York  Historical  Society,  vol.  iii.  326. 

"=  Colden's  History  of  the  Five  Nations  of  Canada,  dependent  on  the 
Province  of  New-York, -vol.  i.  84.  et  passim.  Chalmer's  Political  Annals, 
576.  The  confederacy  of  the  Iroquois  or  five  nations  (and  which  was  known  as 
the  confederacy  of  the  six  nations  after  the  Tuscaroras  were  admitted  into  the 
union)  might  afford  the  subject  of  an  historical  sketch,  in  the  hands  of  a  master, 
replete  with  the  deepest  interest  and  curiosity.  It  was  distinguished,  from  the 
time  of  the  first  discovery  of  the  Hudson  down  to  the  war  of  1756,  for  its  power, 
policy,  and  martial  spirit.  At  the  close  of  the  seventeenth  century,  that  con- 
federacy was  computed  to  contain  10,000  fighting  men.  Burke's  Account  of 
the  European  Settlements  in  America,  vol.  ii.  193.     But  this  was  a  very  ex- 
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In  New-Jersey,  the  proprietaries  very  early  secured  all 

their  titles  by  Indian  purchases  ;  and  all  purchases 

*395     to  be  made,  *without  the  consent  of  the  govern- 


aggerated  computation,  for,  in  1677,  an  intelligent  traveller,  (  VVentworth  Gree- 
halph,)  who  visited  the  fivo  nations,  computed  the  whole  number  of  fighting 
men  at  2150.  In  1747  they  were  supposed  not  to  exceed  1500.  The  great 
influence  of  Sir  William  Johnson  is  said  to  have  collected  only  1000  Indians  for 
so  exciting  an  expedition  as  that  against  Montreal,  in  1760.  Douglass'  Sum- 
mary of  the  British  Settlements  in  North  America,  vol.  i.  185,  186.  Annual 
Register  for  1760.  Chalmers'  Political  Annals,  609.  In  1763,  according  to 
a  census  then  taken,  the  number  of  warriors  of  the  six  nations  amounted  to  1950. 
Stone's  Life  of  Brant,  vol.  i.  86.  note.  The  five  nations,  during  the  time  of 
their  ascendency  and  glory,  extended  their  dominion  on  every  side,  and  levied 
tribute  on  distant  tiibes.  They  blockaded  Quebec  for  several  months,  about  the 
year  1660,  with  700  warriors.  Fraud's  History  of  Pennsylvania,  vol.  ii.  294. 
Hawkins'  Quebec,  305.  The  Mohawks  were  the  terror  and  scourge  of  all  the 
New-England  Indians,  and  those  dwelling  west  of  Connecticut  River  paid  them 
tribute.  Trumbull's  History  of  Connecticut,  vol.  i.  They  extended  their 
conquests  down  the  Hudson  to  Manhattan  Island,  and  subdued  the  Canarse 
Indians  on  the  west  end  of  Long  Island.  Wood's  Sketch  of  the  First  Settle- 
ment of  Long  Lsland,  1824,  p.  24.  The  Iroquois  pushed  their  conquests  to 
Lake  Huron,  and  fought  desperate  actions  with  the  Hvirons  and  the  Chippewas 
on  the  borders  of  Lake  Superior,  and  Mr.  Schoolcraft  very  reasonably  attribute.s 
their  superiority  in  war  over  the  western  tribes  to  their  early  use  of  fire-arms 
instead  of  the  bow  and  war-club.  Charlevoix  {Travels  in  Canada, vol.  i.  152. 
167.  171,)  speaks  in  strong  terms  of  the  power  and  fierceness  of  the  Iroquois, 
who,  as  early  as  1720,  had  almost  extirpated  the  Algonquins,  the  Hurons,  and 
other  tribes  of  Canadian  savages.  Mr.  Thompson,  m  his  History  of  Long 
Island,  New-York,  1839,  p.  56,  says,  that  the  Iroquois  or  six  nations  were 
Algonquins,  and  that  the  Algonquin  or  Chippeway  race  of  Indians,  embraced 
anciently  all  the  tribes  in  New-England,  and  New-York,  and  the  fact  is  derived, 
he  says,  from  identity  of  language.  This  point  is  not  within  my  means  of  re- 
search ;  and  recurring  back  to  the  Mohawks,  Governor  Colden  was  well  ac- 
quainted with  their  history,  and  by  means  of  his  office  of  Sun'eyor  General  of 
the  Province  of  New- York,  he  had  access  to  the  most  authentic  sources  of  in- 
formation. He  wi'ote  the  first  part  of  his  History  of  the  Five  Nations  as  early  as 
1727,  and  he  says,  that  they  carried  their  arms  to  the  Carolinas  and  the  banks 
of  the  Mississipf)i,  and  entirely  destroyed  many  Indian  nations.  The  Chevalier 
Tonti  accompanied  M.  De  la  Salle  in  his  expedition  and  discoveries  on  the  great 
lakes  and  the  Mississippi,  in  1678 — 1684,  and  was  appointed  Governor  of  Fort 
St.  Louis  on  the  River  Illinois,  and  he  mentions  the  remarkable  fact,  that  in 
1684  about  500  Iroquois  warriors  came  and  attacked  his  fort,  being  jealous  of 
the  new  establishment.  Account  of  De  la  Salle's  discoveries,  by  M.  Tonti,  in- 
serted in  the  Collections  of  the  New-York  Historical  Society,  vol.  ii.  286.  In 
1684,  Lord  Howard,  Governor  of  Virginia,  was  under  the  necessity  of  meeting 
the  chiefs  of  the  five  nations  at  Albany,  in  order,  by  negotiation,  to  check  their 
excursions  to  the  south.  Colden' s  History,  vol.  i.  44 — 53.  In  the  Indian  war 
in  Virginia,  which  terminated  in  1677,  all  the  Indian  tribes  on  the  east  side  of 
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ment,  were,  by  a  law,  in  16S2,  declared  to  be  void. 
In  west  New-Jersey,  in  1676,  the  liberality  of  the 
Quaker  influence  went  so  far  as  to  provide  by  law,  that 
in  all  trials  where  Indians,  being  natives  of  the  province, 
were  concerned,  the  jury  was  to  consist  of  six  persons  of 
the  neighbourhood  and  six  Indians.^  In  175S,  the  Indians, 
at  a  treaty  at  Easton,  released,  for  a  valuable  considera- 
tion, all  claims  to  lands  in  New-Jersey,^  and  the  legisla- 


the  Alleghany  ridge  became  tributaries  of  the  pro\-ince,  but  protected  by  the 
whites  in  their  persons  and  property.  The  five  nations  kept  superior  to  any 
such  subjection,  and  though  their  head  quarters,  or  gi-eat  council  place,  was  at 
Onondaga,  in  the  western  part  of  New-York,  they  continued  their  hostile  marches 
along  the  frontiers  of  Virginia.  A  treaty  was  at  length  made  with  them,  in  1722, 
by  which  they  stipulated  not  to  cross  the  Potomac,  or  pass  to  the  eastward  of  the 
great  mountains ;  and  the  tributary  Indians  of  Virginia  agreed,  on  their  part, 
not  to  pass  the  same  to  the  north  or  west;  and  b^j  a  colony  statute,  any  tribu- 
tary Indians  violating  the  treaty  were  to  be  transported  and  sold  as  slaves. 
4  Randolph's  Rep.  633.  But  the  ambitious  spirit  and  daring  enterprise  of  the 
six  nations  continued  to  a  much  later  period.  An  intelligent  old  Mohawk  Indian 
communicated  the  fact  to  General  Schuyler,  that  in  his  early  life  he  was  one  of 
a  party  of  Mohawks  who  left  their  castles  on  an  expedition  against  the  Chicka- 
saws,  in  Carolina.  The  expedition  was  disasti-ous,  and  the  Chickasaws  de- 
stroyed them  by  an  attack  in  ambush,  and  only  two,  of  which  he  was  one, 
escaped.  His  companion  fled  to  St.  Augustine,  but  he  returned  home  by  land, 
and  supplied  himself  on  his  long  journey,  with  food,  by  his  bow  and  arrow.  He 
cautiously  avoided  all  Indian  settlements,  and  did  not  see  the  face  of  a  human 
being  from  the  time  he  fled  from  the  battle,  in  Carolina,  until  he  reached  the 
Mohawk  castles.  This  anecdote  I  received,  in  the  year  1803,  from  General 
Schuyler,  who  appeared  to  place  implicit  confidence  in  its  accuracy ;  and  no  per- 
son was  more  competent  to  afford  precise  information  on  every  subject  con- 
nected with  our  colonial  history,  and  Indian  aff'airs,  than  that  very  intelligent 
and  accomplished  man. 

The  Six  Nations  of  Indians  within  the  State  of  New-York,  by  their  paucity  of 
numbers  and  insignificance,  (with  the  exception  perhaps  of  the  Senecas,)  have 
at  last  ceased  to  exist  in  a  distinct  national  capacity  as  tribes,  exercising  self- 
government,  with  a  sufficient  competency  to  protect  themselves.  Upon  this  fact 
the  laws  of  New-York  {Act  of  April  12,  1822,  ch.  204.  Revised  Statutes,  vol. 
ii.  697,)  have  asserted  the  sole  and  exclusive  jurisdiction  of  the  courts  of  the 
state  over  all  crimes  and  offences  committed  on  the  Indian  Reservations,  as  well 
as  elsewhere.  In  September,  1836,  there  was  a  treaty  concluded  between  the 
United  States  and  the  New- York  Indians  (being  the  remains  of  the  six  nations) 
relative  to  their  voluntary  removal  to  the  Indian  territory  west  of  the  state  of 
Missouri,  and  it  contained  liberal  provisions  for  their  removal  and  support. 

="  Learning  Sf  Spicer's  Collections,  273.  400,  401.  479.  667. 

*>  Annual  Register  for  1759,  191.  In  1831,  the  legislature  of  New-Jersey 
passed  an  act  to  extinguish  the  title  of  the  Delaware  tribe  of  Indians  to  the 
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ture  of  Pennsylvania,  in  1783,  asserted  it  to  have  been 
their  uniform  practice,  to  extinguish  Indian  titles 
*396  by  fair  purchase.  *The  justice  and  equity  of  the 
original  Indian  purchases  by  Wilham  Penn,  the 
founder  of  Pennsylvania,  particularly  at  his  memorable 
treaty  of  1682,  were  known  and  celebrated  throughout 
Europe.^  So,  Governor  Calvert,  in  1633,  planted  Mary- 
land, after  fair  purchases  from  the  Indians  ;  and  in  1644, 
all  Indian  purchases,  without  the  consent  of  the  proprie- 
tary of  the  province,  were  declared,  by  law,  to  be  illegal 
and  void.''  There  are  also  repeated  proofs  upon  record, 
of  purchases  from  Indians,  which  covered  a  considerable 
part  of  the  lower  country  of  Virginia ;  and  Mr.  Jefferson 
says,  that  the  upper  country  was  acquired  by  purchases 
made  in  the  most  unexceptionable  form.*=  The  cases  of 
unauthorized  intrusions  upon  Indian  lands  happened  in 
the  early  settlement  of  Virginia  f  for  laws  were  very  soon 
made  in  Virginia  to  protect  Indians  in  their  territorial 
possessions  and  rights  from  the  frauds  of  the  whites.^ 
Georgia  was  settled  under  similar  good  auspices ;  and 
Savannah,  with  a  considerable  tract  of  land,  was 
purchased  from  the  Creek  Indians,  by  Governor  Ogel- 
thorpe,  in  1733  and  173S,  under  the  sanction  of  solemn 
treaties.     In  1763,  a  large  cession  of  lands  in  Georgia, 


fisheries  in  the  rivers  and  bays  of  the  state  by  the  payment  of  the  consideration 
of  $2000,  though  the  act  declared  that  the  right  was  to  be  considered  as  barred 
by  a  voluntary  abandonment  of  the  use  of  it. 

*  Watson,  in  his  Annals  of  Philadelphia,  in  1830,  has  given  some  curious 
details  respecting  the  localities  of  the  spot  where  William  Penn  held  his  first 
Indian  treaty,  a  treaty  memorable  in  diplomatic  annals  for  the  simplicity  and 
moral  grandeur  of  the  spectacle,  and  its  auspicious  and  permanent  influence  upon 
the  minds  of  the  Indians.  The  chain  of  friendship  then  formed,  continued,  says 
Proud,  {History  of  Pennsylvania,  vol.  i.  212,)  uninterruptedly  for  more  than 
seventy  years. 

*>   Chalmers'  Annals,  216. 

•^  Jefferson's  Notes  on  Virginia,  153. 

<*   Chalmers,  h.  1.  58. 

^  Abr.  Laws  of  Virginia,  96. 
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was  also  made  by  the  Creeks,   Cherokees,   and  other 
nations  of  Indians. 

The  historical  facts  and  documents  to  which  we  have 
referred,  relative  to  the  acquisition  of  the  Indian  lands  in 
this  country,  are  sufficient  to  vindicate  the  justice 
and  moderation  *of  our  colonial  ancestors.  But  *o97 
wars  with  the  natives  resulted,  almost  inevitably, 
from  the  intrusion  of  the  whites.  The  origin  of  those 
wars  is  not  imputable  to  any  general  spirit  of  unkindness 
or  injustice  on  the  part  of  the  colonial  authorities,  though 
they  sometimes  exhibited  signal  and  severe  proofs  of  the 
display  of  superior  power  and  cruel  retaliation.'^     There 


^  The  cases  I  allude  to,  in  New-England,  were  the  incursions  upon  the  Indian 
settlements  on  Block  Island ;  the  extirpation  of  the  Pequots ;  the  occasional 
execution  of  sachems  and  othej'  prisoners  of  war ;  the  giving  of  rewards  or  a 
bounty  for  Indian  scalps,  and  the  sale  of  captives,  including  women  and  children, 
for  slaves.  See  Winthrop's  Histori/  of  New-England,  vol.  i.  192 — 199.232 — 
237.  Ibid.  vol.  ii.  131 — 134.  Penhallows''  Indian  Wais.  Morton's  New- 
England  Memorial,  by  Davis,  app.  452 — 455.  Hutchinsori's  History  of 
Massachusetts,  vol.  i.  307.  Holmes'  American  Annals,  vol.  i.  181.  237 — 241. 
272.  Baylie's  Historical  Memoir,  \o\.  M.  Trumbull's  History  of  Connec- 
ticut,yo\.  i.  112.  In  Potter's  Early  History  of  Narragansett,  passim,  to  be 
found  in  the  "  Collections  of  the  Rhode-Island  Historical  Society,  vol.  iii,"  the 
injustice  and  cruelty  of  the  early  New-England  Puritans  in  their  dealings  and 
wars  with  the  Indians,  are  the  subject  of  bold  and  severe  animadversion.  The 
most  reprehensible  conduct  towards  the  Indians  was  that  in  Carolina,  of  fomenting 
hostilities  among  the  tribes,  in  order  to  purchase  or  kidnap  Indian  captives,  and 
sell  them  for  slaves  in  the  West  Indies.  Mr.  Grahame,  on  the  authority  of 
Archdale,  Oldmixon,  Hewit,  and  Chalmers,  states  this  fact,  and  says  that  it  was 
not  until  after  persevering  and  vehement  remonstrances,  that  a  law  was  procured, 
first  to  regulate,  and  then  to  extirpate  this  profligate  practice.  Grahame' s 
History  of  the  Americaii  Colonies,  vol.  ii.  135,  136.  The  Indians,  except  free 
Indians  in  amity  with  the  government,  formerly  were,  if  they  be  not  still,  re- 
garded in  some  of  the  states  as  fit  subjects  for  slavery,  like  negroes,  by  applying 
to  them  the  maxim  xhatpartus  sequitur  ventrem.  Stroud's  Sketch  of  the  Laics 
relating  to  Slavery,  11,  12.  Butt  v.  Rachel,  4  Munf.  209.  The  State  v.  Van 
Wagenan,  1  Halsted,  374.  The  American  Indians,  on  every  part  of  the  coasts 
of  America,  were,  for  a  long  time  after  the  discovery  of  Columbus,  kidnapped 
and  sold  as  slaves  in  Europe  and  the  West  Indies.  The  practice  was  as  early 
as  1520,  and  continued  for  nearly  two  centuries.  The  public  mind  was  deeply 
vitiated  on  this  subject.  The  sale  and  slavery  of  Indians  was  deemed  lawful, 
and  the  exile  and  bondage  of  captives  in  war,  of  all  conditions,  was  sanctioned 
by  the  sternest  Puritans.     1  Bancroft's  History,  41.  43.  180 — 182.     But  tUe 

Vol.  III.  ,    ^        58 
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were  also,  at  times,  acts  of  fraud  and  violence  committed 
by  individual  colonists,  prompted  by  cupidity  and  a 
consciousness  of  superior  skill  and  power,  and  springing 
from  a  very  blunt  sense  of  the  rights  of  savages.*  The 
causes  of  wars  with  the  Indians  were  inherent  in  the 
nature  of  the  case.  They  arose  from  Indian  jealousy  of 
the  presence  and  location  of  white  people,  for  the  Indians 
had  the  sagacity  to  perceive,  what  the  subsequent  history 
of  this  country  has  abundantly  verified,  that  the  destruc- 
tion of  their  race  must  be  the  consequence  of  the  settle- 
ments  of   the   English,    and    their   extension   over   the 

country.''     And  if  wars  with   them  were  never 
*398     *unjustly  provoked  by  the  colonial  governments 

or  people,  yet  they  were,  no  doubt,  stimulated  on 
the  part  of  the  Indians,  by  the  consciousness  of  impending 


act  of  Virginia,  in  1679,  declaring  Indian  prisoners,  taken  in  war,  to  be  slaves 
to  the  soldiers  taking  them  ;  and,  another  act,  in  1682,  declaring  that  all  Indians, 
sold  by  other  Indians  to  the  colonists  as  slaves,  should  be  slaves,  were  repealed 
as  early  as  1691.  Hudgins  v.  Wrights,  1  Henning  Sf  Munf.  136.  Pallas  v. 
Hill,  2  ibid.  149 ;  or  according  to  the  case  of  Robin  v.  Hardaway,  Jefferson's 
Rep.  109,  not  until  1705,  when  Indian  slave-laws  ceased  in  Virginia. 

*  Hutchinson' s  History,  vol.  i.  5.  283.     Holmes'  Annals,  vol.  i.  147,  148. 

*>  The  war  with  the  Pequots  in  1637,  and  the  confederacy  of  Indian  nations 
formed  in  1675,  by  Metacom,  the  sachem  of  the  Wampanoags,  commonly  called 
King  Philip,  would  seem  to  have  been  formed  by  the  influence  of  these  patriotic 
views  on  the  part  of  the  Indians.  This  is  the  conclusion  as  to  those  wars,  which 
is  drawn  by  an  able  and  learned  colonial  annalist.  Chalmers'  Political  Annals, 
291.  398.  So  the  efforts  of  Pontiac,  in  1763  and  subsequently,  and  of  Tecumseh, 
between  1806  and  1814,  to  unite  the  Indian  nations  in  the  west,  in  a  great  con- 
federacy, for  expelling  the  whites  from  the  Mississippi  Valley,  were  made  under 
the  same  irhpulse.  The  massacre  of  the  whites  in  Virginia,  in  1644,  arose,  says 
Governor  Winthrop,  (and  he  wrote  from  contemporary  information  which  came 
from  the  Indians,)  because  the  Indians  saw  the  English  took  up  all  their  lands, 
and  would  drive  them  out  of  the  country.  Winthrop' s  History,  by  Savage, 
vol.  it.  164.  See,  also,  Bancroft's  History,  vol.  i.  194,  195.  The  proud 
Mohawks  more  patiently  submitted  to  their  impending  fate ;  for  sagaciously 
dreading  the  rapid  progress  of  the  white  population,  they,  in  1735,  conveyed  a 
very  valuable  part  of  their  territory  to  the  coi-poration  of  Albany,  to  take  effect 
upon  the  total  dissolution  of  their  tribe,  and  this  deed  Governor  Cosby  after- 
wards wantonly  destroyed.  Smith's  History  of  New-York,  vol.  ii.  30.  The 
Mohawks,  as  the  New-York  House  of  Assembly  observed,  in  an  address,  in  1764, 
{Journals  of  the  Assembly,  vol.  ii.  765,)  wore  the  least  populous,  most  easily 
managed,  best  affected,  and  most  intelligent  of  all  the  Indians. 
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danger,  the  suggestions  of  patriotism,  and  the  influence 
of  a  fierce  and  lofty  spirit  of  national  independence.  In 
all  their  wars  with  the  whites,  the  means  and  the  power 
of  the  parties  were  extremely  unequal,  and  the  Indians 
were  sure  to  come  out  of  the  contest  with  great  loss  of 
numbers  and  territory,  if  not  with  almost  total  extermi- 
nation. There  was  always  much  in  the  Indian  character, 
in  its  earlier  and  better  state,  to  excite  admiration,  as 
there  was,  and  still  is,  in  their  sufferings,  to  excite 
sympathy. 

The  government  of  the  United  States,  since  the  period 
of  our  independence,  has  pursued  a  steady  system  of 
pacific,  just,  and  paternal  policy  towards  the  Indians, 
within  their  wide  spread  territories.  It  has  never  insisted 
upon  any  other  claim  to  the  Indian  lands,  than  the  right 
of  preemption,  upon  fair  terms  ;  and  the  plan  of  perma- 
nent annuities,  which  the  United  States,  and  the  state  of 
New- York,  among  others,  have  adopted,  as  one  main 
ingredient  in  the  consideration  of  purchases,  has  been 
attended  with  beneficial  effects.^  The  efforts  of  the  na- 
tional government  to  protect  the  Indians  from  wars  with 
each  other,  from  their  own  pro2:)ensity  to  intemperance, 


^  As  evidence  of  the  extent  of  the  dealings  of  the  United  States  with  the 
Indians,  and  of  the  pecuniary  expenditures  and  annuities  granted  to  them,  or  on 
their  account,  under  treaty  stipulations,  we  may  refer  to  the  act  of  Congi-ess  of 
the  3d  March,  1835,  ch.  50,  which  made  an  annual  apjiropriation  to  one  million 
eight  hundred  and  thirty  thousand  dollars  and  upwards,  to  the  following  nations 
and  tribes,  viz :  The  six  nations  of  Indians  in  New-York,  the  Senccas,  Ottaieas, 
Wyandotts,  Mvnsces,  Delaioares,  the  Christian  Indians,  the  Miamies,  Eel 
River's  Pottairatt amies,  Pottawattamies  of  Huron,  of  the  Prairie,  of  the  Wa- 
bash, of  Indiana;  the  Chippewas,  Winnehagoes,  Menomonies,  the  Sioux  of 
Mississippi;  the  Yancton  and  Santie  Bands,  Oynahas,  Sacs  of  Missouri,  the 
Sacs,  Foxes,  loways,  Ottocs,  Missourias,  Kanzas,  Osages,  Kicka2)oos,  Kas- 
kasias,  and  Peorias,  the  Weas,  Piankeshaws,  Shawances,  Setiecas  of  Lewis- 
town,  Chocktaics,  Chickasaws,  Creeks,  the  Creeks  East,  the  Creeks  West,  the 
Cherokees,  the  Cherokees  West,  the  Quapaics,  the  Florida  Indians,  and  the 
Pawnees.  Similar  specific  appropriations  were  made,  in  subsequent  years,  for 
Indian  annuities,  &c. ;  and  these  annual  provisions  for  expenditures  incurred  on 
account  of  the  Indians  under  the  guardianship  of  the  United  States,  cover  aniuial 
stipulations,  arising  under  Indian  treaties,  from  the  year  1790  down  to  this  day. 
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from  the  frauds  and  injustice  of  the  whites,  and 
*399     *to  impart  to  them  some  of  the  essential  blessings 

of  civilization,  have  been  steady  and  judicious, 
and  reflect  lustre  on  our  national  character.^  This  affords 
some  consolation  under  a  view  of  the  melancholy  contrast 
between  the  original  character  of  the  Indians,  when  the 
Europeans  first  visited  them,  and  their  present  condition. 
We  then  found  them,  a  numerous,  enterprising,  and  proud 
spirited  race  ;  and  we  now  find  them,  a  feeble  and  degra- 
ded remnant,  rapidly  hastening  to  annihilation.  The 
neighbourhood  of  the  whites  seems,  hitherto,  to  have  had 
an  immoral  influence  upon  Indian  manners  and  habits, 
and  to  have  destroyed  all  that  was  noble  and  elevated  in 
the  Indian  character.  They  have  generally,  and  with 
some  very  limited  exceptions,  been  unable  to  share  in  the 
enjoyments,  or  to  exist  in  the  presence,  of  civilization  ; 
and  judging  from  their  past  history,  the  Indians  of  this 
continent  appear  to  be  destined,  at  no  very  distant  period 
of  time,  to  disappear  with  those  vast  forests  which  once 
covered  the  country,  and  the  existence  of  which  seems 
essential  to  their  own.^ 


^  In  the  ordinance  of  Congress  of  13tli  of  July,  1787,  for  the  Government  of 
the  Territory  of  the  United  States,  north-west  of  the  river  Ohio,  it  was  made 
a  fundamental  article  of  compact  between  the  original  states  and  the  people  and 
states  in  the  said  territory,  that  the  utmost  good  faith  should  always  be  observed 
towards  the  Indians.  Their  lands  and  pi'operty  should  never  be  taken  from  them, 
without  their  consent.  In  their  property,  rights,  and  liberty  they  never  should 
be  invaded  or  disturbed,  unless  in  just  and  lawful  wars  authorized  by  Congress ; 
and  just  and  humane  laws,  should  from  time  to  time  be  made,  for  preventing 
wrongs  being  done  to  them,  and  for  preserving  peace  and  friendship  with  them. 

^  An  able  and  well  instructed  writer  in  the  North  American  Re'vieio,  N.  S. 
vol.  xiii.  (1826,)  art.  5,  has  satisfactorily  shown  that  the  intentions  of  the  governr 
ment  of  the  United  States,  in  their  treatment  of  the  Indians,  and  in  all  their  inter- 
course with  them,  have  been  uniformly  just  and  benevolent.  This  was  the  case 
down  to  the  year  1829.  But  under  the  administration  of  Pi-esident  Jackson,  the 
policy  and  course  of  conduct  of  the  government  of  the  United  States,  in  respect 
to  the  Indian  tinbes  on  the  east  side  of  the  Mississippi,  and  south  of  the  Ohio 
and- the  Potomac,  has  essentially  changed.  The  Act  of  Congress  of  May  28th, 
1830,  ch.  148,  first  gave  legislative  sanction  to  the  policy  and  plan  of  exchanging 
the  Indian  lands,  within  the  limits  of  the  individual  states,  for  portions  of  the 
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unoccupied  territory  of  the  United  States,  west  of  the  Mississippi,  and  for  causing 
the  Indian  tribes  or  nations,  east  of  the  Mississippi,  to  be  removed  and  established 
iji  that  western  territoiy.  The  plan  was  further  matured  by  the  Act  of  Congress 
of  July  14th,  1832,  ch.  228,  and  the  execution  of  it  became  the  systematic  and 
settled  policy  of  the  administration  of  President  Jackson.  The  protection  which 
was  directed  to  be  afforded  to  the  Indians,  under  the  att  of  Congress  of  30th 
March,  1802,  and  which  was  stipulated,  by  treaties,  to  be  granted  to  them,  has 
been  withdrawn;  and  the  Cherokees,  in  particular,  have  been  left  in  a  defence- 
less state,  to  the  penal  laws  of  the  state  of  Georgia.  The  President,  by  his  mes- ' 
sage  to  Congress,  of  the  15th  of  Februaiy,  1832,  declared  his  conviction,  "  that 
the  destiny  of  the  Indians  within  the  settled  portion  of  the  United  States,  depends 
upon  their  entire  and  speedy  migration  to  the  country  west  of  the  Mississippi," 
and  that  if  any  of  the  Indians  repel  the  offer  of  removal,  they  must  remain 
"  with  such  privileges  and  disabilities  as  the  respective  states  within  whose  juris- 
diction they  be,  may  prescribe."  He  said,  again,  in  his  message  to  Congress,  of 
December  7th,  1835,  that  "the  plan  of  removing  the  aboriginal  people,  who  yet 
remain  within  the  settled  portions  of  the  United  States,  to  the  country  west  of 
the  Mississippi,  ought  to  be  persisted  in  till  the  object  is  accomplished,  and  pro- 
secuted with  as  much  vigour  as  a  just  regard  to  their  circumstances  vdW  permit, 
and  as  fast  as  their  consent  can  be  obtained.  All  preceding  experiments  for  the 
improvement  of  the  Indians  have  failed.  They  cannot  live  in  contact  with  a 
civilized  community  and  prosper." 

*The  case  of  the  southern  Indians  is  one  which  appears  to  be,  in  every     "^400 
view,  replete  with  difficulty  and  danger;  and  especially  when  we  con- 
sider the  different  and  conflicting  views  which  have  been  taken  of  their  rights, 
by  the  supreme  executive  and  judicial  authorities  of  the  Union. 

Since  the  preceding  part  of  this  note  was  written,  and  in  1838,  those  Indians 
have  finally  been  expelled,  by  military  force,  from  the  southern  states,  and  trans- 
ported across  the  Mississippi.  President  Van  Buren,  in  his  message  to  Con- 
gress, of  the  4th  December,  1838,  entered  into  an  elaborate  vindication  of  the 
policy  of  the  Federal  Government  in  the  removal  of  the  Indian  nations  from  the 
east  to  the  west  side  of  the  Mississippi,  and  held  that  a  mixed  occupancy  of  the 
same  territory  by  the  white  and  red  man,  was  incompatible  with  the  safety  and 
happiness  of  either,  and  that  their  removal  was  dictated  by  necessity.  He 
stated  that  the  exclusive  and  peaceable  possession  of  their  new  territory,  west 
of- "any  of  the  states,  was  guarantied  to  them  by  the  United  States,  and  that  since 
the  4th  of  March,  1829,  the  Indian  title  to  upwards  of  one  hundred  and  sixteen 
millions  of  acres  of  land  had  been  acquired,  and  that  the  United  States  had  paid 
upwards  of  seventy-two  millions  of  dollars  to  and  on  behalf  of  the  Indians,  in 
permanent  annuities,  lands,  reservations,  and  the  necessary  expense  of  removal 
and  settlement  of  them. 

The  condition  of  the  Indian  tribes  in  the  north-western  part  of  the  United 
States,  is  also  deplorably  wretched.  They  have  outlived*,  in  a  great  degree,  the 
means  of  subsistence  in  the  hunter  state,  and  the  tribes  west  of  Lake  Michigan, 
and  on  the  waters  of  the  Upper  Mississippi,  are  unable  to  procure  the  requisite 
food  and  clothing.  They  perish  from  diseases  incident  to  savage  life,  and  arising 
from  scanty  and  unwholesome  food,  and  listless  indolence,  and  intemperance,  and 
the  want  of  every  comfort.  These  causes  operate  as  fatally  as  wasteful  wars 
with  each  other.  See  observations  of  General  Lincoln,  in  Mass.  Historical 
Collections,  vol.  v.  6,  and  of  the  Rev.  Dr.  Kirkland,  ihid.  x(A.\\-.  ^7 .  Go- 
vernor Clinton's  Discourse  before  the  New-York  Historical  Society,  in  the 
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Collections  of  the  New-York  Historical  Society,  vol.  ii.  37.  Memoir  of 
Governor  Cass,  of  the  Michigan  Territory,  addressed  to  the  Secretary  of 
War,  in  October,  1821.  Major  Long''s  Expedition  to  the  Source  of  St. 
Peter\s  River,  in  1823,  vol.  ii.  joassm.  Messrs.  Clark  <^-  Cass  in  their  Report 
to  Congress,  in  1829.  They  consider  their  country  lost  to  them  by  encroach- 
ment and  oppression,  and  they  are  irreclaimably  jealous  of  their  white  neigh- 
bours. The  restless  and  enterprising  population  on  their  borders,  are  exempt, 
no  doubt,  from  much  sympathy  with  Indian  sufferings,  and  they  are  penetrated 
with  perfect  contempt  of  Indian  rights.  If  it  were  not  for  the  frontier  garri- 
son.'! and  troops  of  the  United  States,  officered  by  correct  and  discreet  men,  there 
would  probably  be  a  state  of  constant  hostility  between  the  Indians  and  the 
white  borderers  and  hunters.  They  covet  the  Indian  hunting  grounds,  and  they 
must  have  them ;  and  the  Indians  will  finally  be  compelled  by  circumstances, 
annoyed  as  they  are  from  without,  and  with  a  constantly  and  rajiidly  diminishing 
population,  and  with  increasing  poverty  and  misery,  to  recede  from  all  the  habit- 
able parts  of  the  Mississippi  Valley,  and  its  tributary  streams,  until  they  become 
essentially  extinguished,  or  lost  to  the  eye  of  the  civilized  world. 

In  June,  1834,  a  bill  was  introduced  into  the  House  of  Representatives  of  the 
Congress  of  the  United  States,  for  establishing  an  Indian  Territory,  west  of 
the  Mississippi,  extending  from  the  Platte  River  on  the  north,  and  the  state  of 
Missouri  and  the  Arkansas  Territory  on  the  east,  to  the  Spanish  Possessions  south 
and  west;  and  it  was  the  favourite  policy  of  the  government  to  persuade  all  the 
Indian  tribes,  ea.st  of  the  Mississippi,  to  migrate  and  settle,  as  a  confederacy  of 
tribes  on  that  ten'itory.  The  bill  provided  a  government  for  the  confederacy,  to 
be  established,  with  the  free  consent  of  all  the  Indian  chiefs,  and  to  be  governed 
by  Indian  chiefs,  under  the  control  and  patronage  of  the  government  of  the  United 
States ;  and  it  provided  that  the  Indian  confederacy  might  send  a  delegate  to 
Congress.  But  the  bill  met  with  so  much  opposition  in  the  house,  that  it  was 
laid  upon  the  table,  and  never  called  up.  An  act  of  Congress  was,  however, 
passed  on  the  30th  June,  1834,  ch.  161,  consolidating  many  of  the  former  pro- 
visions in  the  laws  since  the  year  1800,  and  altering  others,  and  establishing  a 
new  Indian  code.  It  provided  that  the  part  of  the  United  States  west  of  the 
river  Mississippi,  and  not  within  the  states  of  Missouri  and  Louisiana,  or  the 
territory  of  Arkansas,  and  also  the  part  of  the  United  States  east  of  the  Mis- 
sissippi, and  not  within  any  state  to  which  the  Indian  title  has  not  been  extin- 
guished, should  be  taken  and  deemed  to  be  the  Indian  Country.  There  was 
to  be  no  trade  with  any  of  the  Indians  therein  without  a  license  from,  and  under 
the  regulations  of  the  general  superintendent  of  the  Indian  affairs,  or  some  agent 
thereof,  and  which  licenses  were  subject  to  recall ;  no  trader  was  to  reside,  or 
attempt  to  reside  therein,  without  a  license,  nor  must  any  foreigner  go  into  the 
Indian  country  without  a  passport ;  no  barter,  except  between  Indians,  and  no 
persons,  other  than  Indians,  are  to  hunt,  trap,  take,  or  destroy  any  poultry  or 
game  within  the  limits  of  any  tribes  with  whom  the  United  States  have  treaties. 
No  person  is  to  drive  or  convey  horses,  mules,  or  cattle  to  range  or  feed  on  any 
Indian  lands,  without  the  consent  of  the  tribe  to  whom  the  lands  belong.  The 
superintendent  and  agents  of  Indian  affairs  are  authorized  to  remove  from  the 
Indian  country  all  persons  found  there  contrary  to  law,  and  the  President  of  the 
United  States  may  employ  military  force  for  that  purpose.  All  persons  making 
a  settlement  on  any  lands  belonging,  secured,  or  granted  by  treaty  with  the 
United  States,  to  any  Indian  tribe,  or  surveying,  or  attempting  to  .survey  the 
same,  or  to  designate  boundaries,  are  liable  to  a  penalty,  and  to  be  removed  by 
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military  force.  All  purchases  from  any  Indian  nation  or  tribe,  must  be  by  treaty 
autliorized  by  law.  It  is  made  penal  to  interfere  by  message,  talk,  or  corres- 
pondence with  any  Indian  nation,  tribe,  chief,  or  individual,  with  intent  to  violate 
any  treaty  or  law ;  or  to  sell,  give,  or  dispose  of  to  any  Indian,  in  the  Indian 
country,  spirituous  liquors  or  wine.  The  criminal  laws  of  the  United  States  are 
declared  to  be  in  force  in  the  Indian  country;  but  they  are  not  to  extend  to 
crimes  committed  by  one  Indian  against  the  person  or  property  of  another 
Indian.  In  the  repeal  of  most  of  the  former  statute  provisions  since  1800, 
relative  to  the  Indians,  the  Intercourse  Act  of  March  30th,  1802,  is  excepted,  so 
far  as  respects  the  Indian  tribes  residing  east  of  the  Mississippi. 

"  Who  can  assure  the  Indians,"  says  Tocqueville,  {De  la  Democratic  en 
Ameriqiie,  t.  2.  298,  299,)  "  that  they  will  be  permitted  to  repose  in  peace  in 
their  new  asylum?  The  United  States  engage  to  protect  them,  but  the  temtory 
which  they  occupied  in  Georgia  was  guarantied  to  them  by  the  most  solemn 
faith.  '  In  a  few  years  the  same  white  population  which  pressed  upon  them  in 
their  ancestral  territory,  will  follow  them  to  the  solitudes  of  Arkansas,  and  as 
tlie  limits  of  the  earth  will  at  last  fail  them,  their  only  relief  will  be  death." 


LECTURE  LU. 


OF    INCORPOREAL    HEREDITAMENTS. 

Things  real  consist  of  lands,  tenements,  and  heredita- 
ments. The  latter  is  a  word  almost  as  comprehensive 
as  property,  for  it  means,  any  thing  capable  of  being 
inherited,  be  it  corporeal,  incorporeal,  real,  personal,  or 
mixed.'^  The  term  real  estate  means  an  estate  in  fee  or 
for  life  in  land,  and  does  not  comprehend  terms  for  years 
or  any  interest  short  of  a  freehold.^  A  tenement  comprises 
every  thing  which  may  be  holden,  so  as  to  create  a 
tenancy,  in  the  feudal  sense  of  the  word,  and  no  doubt 
it  includes  things  incorporate,  though  they  do  not  lie  in 
tenure.*^  Corporeal  hereditaments  are  confined  to  land, 
which,  according  to  Lord  Coke,**  includes  not  only  the 
ground  or  soil,  but  every  thing  which  is  attached  to  the 
earth,  whether  by  the  course  of  nature,  as  trees,  herbage, 
and  water,  or  by  the  hand  of  man,  as  houses  and  other 
buildings ;  and  which  has  an  indefinite  extent,  upwards 
as  well  as  downwards,  so  as  to  include  every  thing 
terrestrial,  under  or  over  it.''     Incorporeal  *tene-     *402 


=»  Co.  Liu.  6.  a. 

^  Co.  Litt.  19,  20,  and  see,  supra,  vol.  ii.  342.  Meriyw.  Hallett,  2  Cowcn's 
Rep.  497. 

<:  Prestoyi  on  Estates,  vol.  i.  8.  Co.  Litt.  19.  b.  20.  a.  Doe  v.  Dyball,  1 
Moore  Si-  Payne,  330. 

d  Co.  Litt.  4.  a. 

^  2  Blacks.  Com.  13.  There  are  exceptions  to  the  general  rule,  that  land 
includes  every  thing  above  and  below  the  surface.  Thus  a  man  may  have  an 
inheritance  in  an  upper  chamber,  thousth  the  lower  buildings  and  the  soil  be  in 

Vol.  in.  59 
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merits  and  hereditaments  comprise  certain  inheritable 
rights,  which  are  not,  strictly  speaking,  of  a  corporeal 
nature  or  land,  although  they  are,  by  their  own  nature, 
or  by  use,  annexed  to  corporeal  inheritances,  and  are 
rights  issuing  out  of  them,  or  concern  them.  They  pass 
by  deed,  without  liveiy,  because  they  are  not  tangible 
rigiits.^  These  distinctions  were  well  known  to  the  civil 
law,  and  are  clearly  defined  in  Justinian's  Institutes. 
They  have  their  foundation  in  the  nature  of  things,  and 
very  material  legal  consequences  flow  from  them  in  prac- 
tical jurisprudence.  Res  corporales  sunt  qucB  sua  natura 
tangi  possunt,  veluti  fundus  ;  incor'porales  sunt  qua.  tangi  non 
2')ossu?it  et  injure  consistunt,  sicut  ususfructus,  usus  et  ohliga- 
tio?ies.^  A  freehold  right  in  a  pew  in  a  church,  may  be 
classed  among  incorporeal  rights,  for  the  right  only  ex- 
tends to  the  use  of  the  pew  for  the  purpose  of  sitting 
therein  during  divine  service.*^  The  owner  of  the  pew 
cannot  dig  a  vault  under  it,  or  erect  any  tiling  over  it, 
without  the  consent  of  the   owners  or  trustees  of  the 


another,  and  it  will  pass  by  livery.  Co.  Litt.  48.  b.  Ejectment  will  lie  for  a 
house  without  any  land,  and  a  house  erected  by  A.  on  the  land  of  B.  with  per- 
mission or  under  contract,  belongs  to  A.  as  j)ersonal  property.  Doty  v.  Gorham, 
5  Pick.  Rep.  487.  Marcey  v.  Darling,  8  ibid.  283.  It  is  usual,  in  such  a  city 
as  London,  for  different  persons  to  have  several  freeholds  in  the  same  spot.  The 
cellar  may  belong  to  one  person,  and  the  upper  rooms  to  another.  Doe  v.  Burt, 
1  Term  Rep.  70L  The  lease  of  a  cellar,  or  other  room  in  a  house,  gives  no 
interest  in  the  land  ;  and  if  the  house  be  destroyed,  the  lessee's  interest  is  gone. 
Winton  v.  Cornish,  5  Hammond^  Ohio  Rep.  478.  A  grant  of  water  does  not 
pass  the  soil  beneath,  but  it  passeth  a  right  of  fishing.     Co.  Litt.  4.  b. 

a  Bracton,  Hb.  ii.  ch.  18.     Co.  Litt.  20.  a.  49.  a. 

^  Jtost.  Inst.  2.  2.  A  corporate  right  or  privilege  to  select  and  acquire  land 
for  a  corporate  purpose,  is  declared  to  be  an  incorporeal  hereditament,  existing 
independent  of,  and  prior  to,  any  act  of  location  or  survey.  Canal  Company  v. 
Railroad  Company,  4  Gill  ^  Johnson,  1. 

•=  The  qualified  interest  of  a  party  in  a  pew  in  a  church,  is  an  interest  in  real 
estate,  and  comes  within  the  statute  of  frauds,  and  a  parol  contract  for  a  pew  be- 
yond a  year  is  void.  First  Baptist  Church  of  Ithaca  v.  Bigelow,  16  Wendell, 
28.  In  Maine,  Massachusetts,  and  Connecticut,  pews  in  a  church  are  declared' 
to  be  real  estate.  In  New-Hampshire  and  in  the  city  of  Boston  they  are  held 
to  be  personal  estate.  The  Revised  Statutes  of  Massachusetts  made  that  ex- 
ception in  favour  of  Boston,  as  had  been  previously  done  by  the  statute  of  1798. 
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church.*  It  is  a  right  subject  to  that  of  the  trustees  or 
owners  of  the  church,  who  have  the  right  to  take  down, 
rebuild,  or  remove  the  church,  for  the  purpose  of  more 
convenient  worship,  without  making  any  compensation 
to  the  pewholders  for  the  temporary  interruption ;  though 
it  has  been  held,  that  if  the  church  should  be  taken  down 
unnecessarily,  the  pewholder  was  entitled  to  be  indemni- 
fied for  the  loss  of  his  pew.  While  the  house  remains, 
the  right  to  the  pew  is  absolute,  and  the  owner  may  main- 
tain ejectment,  case,  or  trespass,  according  to  circum- 
stances, if  he  be  disturbed  in  his  right.^  "^ 

The  incorporeal  hereditaments  which  subsist  by  our 
law,  are  fewer  than  those  known  and  recognised  by  the 
English  law.  We  have  no  such  rights  as  advowsons, 
tithes,  dignities,*^  and  franchises  of  the  chase  ;  and 
those  titles  require  *complicated  regulations,  and  *403 
have  been  a  fruitful  source  of  discussion.     The 


a  Ryder,  Ch.  J.,  Sayer's  Rep.  177.  Daniel  v.  Wood,  1  Pick.  Rep.  102. 
3  ibid.  346. 

*>  Gay  V.  Baker,  17  Mass.  Rep.  435.  Howard  v.  First  Parish,  &c.,  7  Pick. 
Rep.  138.  Baptist  Church  v.  Witherell,  3  Paige's  Rep.  302.  Fisher  v. 
Glover,  4  Neto- Hampshire  Rep.  180.  Price  v.  Methodist  Church,  4  Ohio 
Rep.  515.  See  Pettman  v.  Bridger,  1  Phillemore's  Eccles.  Rep.  316,  as  to 
pew  rights  under  the  ecclesiastical  law.  Heeney  v.  St.  Peter's  Church,  2  Edw, 
V.  Ch.  Rep.  608. 

•=  The  law  of  dignities,  though  unknown  to  us,  is  of  great  importance  in  the 
English  law,  and  it  frequently  brings  into  view  deep  investigations  in  regal  and 
parliamentary  antiquities.  As  matters  for  curious  inquiry,  we  may  particularly 
select  two  great  peerage  cases  before  the  House  of  Lords,  as  being  replete  with 
antiquarian  erudition  and  research.  The  cases  I  allude  to,  are,  (1.)  The  case 
of  the  Earldom  of  Oxford,  in  the  time  of  Charles  I,  in  which  the  title  and  dignity 
of  that  Earldom,  under  the  name  of  the  noble  house  of  Le  Vere,  was  traced  up 
through  successive  descents  and  generations  to  the  time  of  William  the  Con- 
queror. The  case  at  large,  with  the  opinions  of  the  judges,  is  reported  in  Sir 
W.  Jones'  Reports,  96.  (2.)  The  case  of  the  Barony  of  L'Isle,  decided  a  few 
years  ago,  upon  the  claim  of  Sir  John  Shelley  Sidney,  who  traced  up  his  claim 
in  a  clear  course  of  descent  to  the  Countess  of  Shrewsbury,  in  the  time  of  Edward 
IV.  The  Barony  had  fallen  into  abeyance,  and  slept  in  the  tomb  of  the  Coun- 
tess of  Warwick  ever  since  the  year  1421.  But  as  no  time  bars  in  cases  of  peer- 
age, it  was,  upon  very  plausible  grounds,  attempted  to  be  revived  in  1825.  The 
case  was  reported  by  Mr.  Nicolas.  See  the  London  Law  Magazine  for  July, 
1829,  art.  3. 
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most  litigious  cases  in  the  Exchequer  Reports,  are  those 
relating  to  tithes  ;  and  it  is  a  great  relief  to  the  labours  of 
the  student,  and  a  greater  one  to  the  duties  of  the  courts, 
and  infinitely  more  so  to  the  agricultural  interests  of  the 
country,  that  the  doctrine  of  tithes  is  unknown  to  our 
law. 

The  incorporeal  rights,  which  I  shall  now  consider, 
are,  1.  Commons ;  2.  Ways,  easements,  and  aquatic 
rights;  3.  Offices;  4.  Franchises;  5.  Annuities  ;  and  6. 
Rents. 

I.  The  right  of  common  is  a  right  which  one  man  has 
in  the  lands  of  another.  The  object  is,  to  pasture  his 
cattle,  or  provide  necessary  fuel  for  his  family,  or  for  re- 
pairing his  imj^lements  of  husbandry.* 

This  right  was  intended,  in  early  ages,  for  the  encou- 
ragement of  agriculture,  and  existed  principally  between 
the  owner  of  a  manor  and  his  feudal  tenants.  "  By  the 
ancient  common  law,"  said  Lord  Coke,  when  comment- 
ing upon  the  statute  of  Merton,''  "  if  a  lord  of  a,  manor  en- 
feoffed others  of  some  parcels  of  arable  land,  the  feoffees 
should  have  common  appendant,  in  the  waste  ground  of 
the  manor,  for  two  causes  :  (1.)  As  incident  to  the  feoff- 
ment, for  the  feoffee  could  not  plough  and  manure  his 
ground  without  beasts,  and  they  could  not  be  sustained 
without  pasture  ;  and,  by  consequence,  the  tenant  shall 
have  common  in  the  wastes  of  the  manor  for  his  beasts 
of  the  plough  ;  and  this  was  the  beginning  of  common 
appendant.  (2.)  The  other  reason  was,  for  maintenance 
and  advancement  of  agriculture,  which  was  much  fa- 
voured in  law."  The  policy  of  the  old  law  in  favour  of 
common  of  pasture,  and  of  estovers,  as  being  conducive 
to  improvement  in  agriculture,  has  entirely  changed,  or 
become  obsolete  ;  and  this  incorporeal  right  is  now  found 


a  FLncli's  Law,  157.  "^  2  Inst.  86.     4  Co.  37.  a. 
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to  be  an  encumbrance  rather  than  an  advantage. 
The  right  of  common  *is  little  known  or  used  in  *404 
this  country,  and  probably  does  not  exist  in  any  of 
the  northern  or  western  parts  of  the  United  States,  which 
have  been  settled  since  the  revolution.  The  Ch.  J.  of 
Pennsylvania,  while  he  admitted  that  a  right  of  common 
was  an  estate  well  known  in  the  law,  declared  that  he 
knew  of  very  few  instances  of  rights  of  common.*^  But 
the  right  is  still  known  and  enjoyed,  and  has  been  fre- 
quently a  subject  of  litigation,  in  some  parts  of  the  state 
of  New- York  ;  and  it  is  interesting  to  perceive  the  nice 
distinctions,  and  the  clear  and  accurate  sense  of  justice, 
which  arose  and  were  applied  to  this  head  of  the  law. 

(1.)   Of  common  ofjMsture  and  of  estovers. 

Common  of  pasture  was  known  at  common  law  as 
common  of  pasture  appendant,  and  common  of  pasture 
appurtenant.  The  first,  or  common  appendant,  is  founded 
on  prescription,  and  is  regularly  annexed  to  arable  land. 
It  authorized  the  owner  or  occupier  of  arable  land  to  put 
commonable  beasts  upon  the  waste  grounds  of  the  manor, 
from  the  necessit}'-  of  the  case,  and  to  encourage  agri- 
culture. The  tenant  was  limited  to  such  beasts  as  were 
levant  and  couchant  on  his  estate,  because  such  cattle  only 
were  wanting  to  plough  and  manure  his  land.  It  was 
deemed  an  incident  to  a  grant  of  land,  as  of  common 
right,  and  to  enable  the  tenant  to  use  his  plough  land. 
Common  appurtenant  may  be  annexed  to  any  kind  of 
land,  and  may  be  created  by  grant,  as  w^ell  as  prescrip- 
tion. It  allowed  the  owner  to  put  in  other  beasts  than 
such  as  plough  or  manure  the  land ;  and,  not  being 
founded  in  necessity,  like  the  other  right,  as  to  common- 


'^  Trustees  of  the  Western  University  v.  Robinson,  12  Serg.  Sj-  Raicle,  33. 
We  meet,  however,  with  a  discussion  of  the  right  of  common  in  Carr  v.  Wallace, 
7  Watts'  Pennsylvania  Rep.  394. 
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able  beasts,  was  not  favoured  in  the  law.^     Common  of 
estovers  may  be  equally  appendant  or  appurtenant. 
The  law  concerning  common  appendant  received  great 

discussion  and  consideration,  in  Bennett  v.  Reeve, 
*405     in  1740.''     *It  was  admitted  to  be  the  settled  law, 

that  common  of  pasture  appendant  belonged  only 
to  arable  land,  and  could  not  be  severed  from  it ;  and 
that  if  the  land  be  divided  ever  so  often,  every  httle  parcel 
was  entitled  to  common  appendant,  but  only  for  com- 
monable cattle,  or  such  as  were  necessary  to  plough  and 
manure  the  tenant's  arable  land.  The  court  of  C.  B., 
after  two  arguments,  rejected  the  claim  of  a  tenant,  who, 
by  the  process  of  subdivision,  claimed  only  a  yard  of 
land,  to  a  right  of  common  for  sixty-four  sheep.  He  was 
entitled  only  to  a  right  of  common  for  such  cattle  as  were 
wanted  to  plough  and  manure  his  yard  of  land,  and  in 
this  way  the  court  brought  his  claim  within  reasonable 
limits. 

Common  of  pasture,  whether  appendant  or  appurte- 
nant, might  be  apportioned  upon  the  alienation  of  the  land 
to  which  the  common  belonged,  because  it  was  founded 
in  necessity  and  common  right.  "  God  forbid,"  said 
Lord  Coke,'^  "  that  the  law  should  not  be  so,  for  otherwise 
many  commons  in  England  would  be  avoided  and  lost." 
Thus,  in  Wilde's  case/^  he  being  seised  of  forty  acres  of 
land,  to  which  a  right  of  common  of  pasture  on  two 
hundred  adjoining  acres  for  commonable  cattle  was  ap- 
purtenant, sold  five  acres.  It  was  held,  that  the  alienee 
had  a  right  of  common  appurtenant  to  the  five  acres,  and 
that  the  alienation  of  part  of  the  land  did  not  destroy  the 
right  of  common  either  of  the  alienor  or  alienee,  but  each 


*  2  Blacks.  Com.  33.     3  Criiise's  Dig.  tit.  Common. 
b   Willes'  Rep.  227. 
f-  4  Co.  36. 
-5  8  Co.  78. 
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retained  a  right  of  common  proportioned  to  their  estates. 
The  warm  language  of  Coke  shows  the  deep  conviction 
of  that  age,  that  these  rights  of  common  were  indispen- 
sable to  the  tillage  of  the  English  tenantry.  But  the 
change  of  manners  and  property,  and  the  condition  of 
society  in  this  country,  is  so  great,  that  the  whole  of 
this  law  of  commonage  is  descending  fast  into  ob- 
Hvion,  together  with  the  memory  of  all  the  talent  and 
learning  which  were  bestowed  upon  it  by  the  ancient 
lawj^ers. 

*There  have  been  several  cases  on  this  subject     *406 
of  the  right  of  common  of  pasture,  and  of  estovers, 
discussed  in  the  Supreme  Court  of  New- York,  and  the 
principles  to  be  deduced  from  the  ancient  decisions  were 
fully  and  accurately  considered. 

The  first  case  I  allude  to  was  that  of  Watts  v.  Cojin,^ 
which  was  upon  a  lease  executed  before  the  revolution- 
ary war,  in  which,  by  express  covenant,  the  grantor  had 
conveyed  to  the  lessee  in  fee  common  of  pasture,  and 
reasonable  estovers,  out  of  the  woods  of  the  manor  of 
Rensselaerwick,  at  Claverack.  The  grantor  had  culti- 
vated, or,  in  ancient  language,  cqyjjroved  the  manor  lands, 
by  leasing,  so  as  to  leave  no  common  of  estovers,  or  of 
pasture,  and  in  that  way  had  actually  destroyed  the 
exercise  of  the  right  under  the  covenant.  The  only 
question  was,  as  to  the  remedy ;  and  it  was  held,  that 
the  tenant  could  not  set  off  that  claim  under  the  cove- 
nant, against  the  rent  due  upon  the  perpetual  lease,  but 
must  resort  to  his  covenant  if  any  remedy  existed.  It 
was,  however,  left  undecided,  whether  any  right  of 
common  existed  after  the  waste  and  unappropriated 
parts  of  Claverack  had  disappeared  by  the  settlement 
and  improvement  of  the  country.     In  England,  before 


*  11  Johns.  Rep.  495. 
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the  Statute  of  Merton,  20  Henry  III,  it  was  supposed, 
that  the  lord  could  not  improve  any  part  of  his  w^aste 
grounds,  however  extensive  they  might  be,  provided 
another  person  had  a  grant  of  common  of  pasture  therein, 
because  the  common  issued  out  of  the  whole  waste,  and 
every  part  of  it.  But  that  statute,  and  the  statute  of 
Westminster  2,  13  Edward  I,  allowed  him  to  do  it,  if  he 
left  sufficient  common  of  pasture  for  the  tenants ;  and 
this  was  all  that  any  tenant  could,  in  common  justice, 
have  required,  before  the  provision  of  the  statute.  It  is 
now  well  settled  in  the  English  law,  that  the  owner  of 
lands,  in  which  another  has  a  right  of  common,  may 
*407  improve  and  enclose  part  of  the  common,  *leaving 
a  sufficiency  of  common  for  the  tenant.  In  those 
cases  in  which  a  right  of  common  of  pasture  exists  here, 
the  right  of  the  owner  of  the  soil  to  improve,  would  seem 
necessarily  to  be  subject  to  the  same  limitation,  and  to 
be  exercised  consistently  with  the  preservation  of  a  right 
of  common. 

The  next  case  in  which  this  right  of  common  was 
discussed,  was  that  of  Livingston  v.  Ten  Broeck.^  In 
that  case,  an  ancient  deed  had  conveyed  a  large  tract  of 
land  in  the  manor  of  Livingston,  with  a  right  of  common 
of  pasture,  and  of  estovers  ;  and  the  court,  in  the  decision 
of  that  case,  recognised  several  principles  of  ancient  law 
applicable  to  this  right  of  common. 

Thus,  if  a  person  seised  of  part  of  the  land  subject  to 
common,  should  purchase  part  of  the  adjoining  land 
entitled  to  common,  here  would  be  an  unity  of  title  in  one 
and  the  same  person  to  part  of  the  land  entitled  to  a 
privilege  of  common,  and  to  part  of  the  land  charged  with 
that  privilege,  or  out  of  which  the  common  was  to  be 
taken.     This  unity  of  title  extinguished  his  right  of  com- 


16  Johns.  Rep.  14. 
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mon,  and  upon  this  principle,  that  ifitwas  to  continue  in  his 
hands,  his  intei;pst  would  induce  him  to  take  common  for 
the  land  he  purchased  out  of  that  part  of  the  manor  which 
he  did  not  own,  in  order  to  relieve  his  own  land  of  the 
burthen,  and  to  cast  it  upon  his  neighbour.  This  tempta- 
tion to  abuse  and  fraud,  the  cautious  policy  of  the  old  law 
would  not  permit.  So,  also,  if  a  man,  having  common  in 
a  large  field  owned  by  several  persons,  purchased  an  acre 
from  one  of  them,  his  right  of  common  was  extinguished 
upon  the  same  principle.  This  was  the  rule  declared  in 
Rotherliam  v.  Green,^  and  the  right  of  common  became 
extinct  equally  in  either  case,  by  aliening  or  releasing  part 
of  the  land  entitled  to  common,  and  by  purchasing  part 
of  the  land  charged  with  it.  If  it  were  otherwise, 
*the  tenant  of  the  residue  might  be  charged  with  *408 
the  burthen  of  the  whole  common.  The  rule  is, 
that  this  right  of  common  shall  not  be  so  changed  or 
modified  by  the  act  of  the  parties,  as  to  increase,  or  even 
to  create  the  temptation  to  increase,  the  charge  upon  the 
land  out  of  which  common  is  to  be  taken.  An  extinguish- 
ment of  the  right  as  to  a  portion  of  the  land  charged,  is  an 
extinguishment  of  the  whole  ;  and  this  principle  of  ancient 
policy  was  illustrated  in  the  case  to  which  I  have  referred. 

In  Leyman  v.  Abeel,^  another  branch  of  the  same  sub- 
ject was  brought  under  the  consideration  of  the  Supreme 
Court. 

It  was  held,  that  incorporeal  hereditaments  descend 
by  inheritance  as  real  estate,  and  in  that  case,  a  right  of 


^  Cro.  EUz.  593. 

^  16  Johns.  Rep.  30.  So,  also,  in  Van  Rensselaer  v.  Radcliff,  10  WendeWs 
Rep.  639,  it  was  adjudged,  accordmg  to  the  doctiine  of  Lord  Coke,  in  Co.  Litt. 
\Q'i:.h,thBX  common  of  estovers  could  not  be  apportioned.  It  is  an  entirety, 
and  cannot  be  divided,  for  that  might  work  oppression  and  injustice,  by  sur- 
charging the  land.  If,  therefore,  a  farm  entitled  to  estovers  be  divided  by  the 
act  of  the  party  among  several  tenants,  neither  of  them  can  take  estovers,  and 
the  right  is  extinguished. 

Vol.  III.  60  ' 
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common  of  estovers  which  had  descended  to  children, 
was  held  to  be  incapable  of  division  between  them,  and 
this  upon  an  old  and  just  principle  of  law,  to  prevent  the 
land  from  being  doubly  or  trebly  charged.  In  accord- 
ance with  the  case  of  the  Earl  of  Huntingtoji  v.  Lord 
Mountjoy,^  it  was  held,  that  a  common  in  gross  and  un- 
certain, as  the  right  to  cut  wood  and  dig  turf,  might  be 
assigned,  but  it  could  not  be  aliened  in  such  a  way  as 
to  give  the  entire  right  to  several  persons,  to  be  enjoyed 
by  them  separately.  Lord  Coke  said,''  that  if  such  a 
right  of  common  descended  to  coparceners,  as  it  was  not 
partible,  the  eldest  should  have  the  right,  and  the  rest 
should  have  contribution,  or  an  allowance  of  the  value 
in  some  other  part  of  the  inheritance.  But  if  the  ancestor 
left  no  inheritance  from  which  to  make  compensation  or 
recompense  to  the  younger  coparceners,  one  parcener 
was  to  have  it  for  a  time,  and  the  other  for  the  like  time, 
so  that  no  prejudice  should  accrue  to  the  owner  of  the 

soil.  This  mode  of  enjoyment,  alternately,  or  in 
*409      succession,  was  carried,  in  the  *ancient  law,  to  a 

ludicrous  extent.  Thus,  says  Coke,  according  to 
the  rules  to  be  found  in  Bracton,  Britton,  and  Fleta,  in 
the  case  of  a  common  of  piscary  descending  to  two  or 
more  parceners,  the  one  may  have  one  fish,  and  the 
other  the  second ;  the  one  may  have  the  first  draught, 
and  the  other  the  second.  If  it  be  of  a  mill,  the  one  was 
to  have  the  mill  for  a  time,  and  the  other  for  the  like 
time,  or  the  one  the  first  toll  dish,  and  the  other  the 
second. 

In  the  case  in  New- York  last  referred  to,  it  was  held, 
that  this  law  was  changed  under  the  operation  of  our 
statute  of  descents,  and  that  if  such  a  right  of  common 
descended  to  several  heirs  as  tenants  in  common,  or 


»  Godbolt.  17.     Go.  Litt.  164.  b.  S.  C.  *>  Co.  Litt.  165.  a. 
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parceners,  it  could  not  be  divided,  but  thei'e  must  be  a 
joint  enjoyment.  They  may  jointly  alien,  but  one  tenant 
cannot  convey  alone,  nor  can  the  eldest  heir  take  the 
whole  of  this  indivisible  right  of  common  of  estovers, 
and  make  recompense.  It  is  a  joint  right,  to  be  enjoyed 
jointly  by  the  heirs,  or  their  assignees ;  and  upon  the 
principle,  that  the  land  charged  with  the  right  is  not  to 
have  an  increase  of  burthen  by  the  multiplication  of 
claimants. 

This  right  of  common  may  be  controlled  by  custom. 
It  may  be  held  subservient  to  a  distinct  right  in  the  lord 
of  the  manor,  founded  on  immemorial  usage,  to  dig 
in  the  soil,  without  leaving  sufficient  herbage  for  the 
commoners.* 

(2.)   Of  common  of  piscary. 

This  is  said  to  be  a  liberty,  or  right  of  fishery  in  the 
water  covering  the  soil  of  another  person,  or  in  a  river 
running  through  another  man's  land.'^  A  common  of 
fishery  is  not  an  exclusive  right,  but  one  enjoyed  in  com- 
mon with  certain  other  persons ;  and  Lord  Holt  said  it 
was  to  be  resembled  to  the  case  of  other  common.*^ 
The  books  speak  hkewise  of  a  *free  fishery,  as  *410 
being  a  franchise  in  the  hands  of  a  subject,  exist- 
ing by  grant  or  prescription,  distinct  from  an  ownership 
in  the  soil.  It  is  an  exclusive  right,  and  applies  to  a 
public  navigable  river,  without  any  right  in  the  soil. 
There  is,  also,  a  sevei-al fishery,  which  is  a  private  exclu- 
sive right  of  fishery  in  a  navigable  river  or  arm  of  the 
sea,  accompanied  with  the  ownership  of  the  soil.  It  is  a 
grant  along  with  the  soil,  though  the  soil  may  be  granted 
without  this  several  fishery ;  and  it  has  Hkewise  been 


*  Batesonv.  Green,  5  Term  Rep.  411. 

''  2  Blacks.  Com.  34.  39.     Cruise's  Digest,  tit.  Common,  sec.  34. 
.<=  2Salk.  637. 

■»  ■ 
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strongb/  asserted  and  maintained,  that  a  several  fishery 
may  exist  without  the  ownership  of  the  soil.* 

But  these  distinctions  between  common  of  piscary, 
free  fishery,  and  several  fishery,  seem  to  be  quite  un- 
settled in  the  books ;''  and  the  authorities  referred  to 
by  Mr.  Hargrave'^  throw  embarrassment  in  the  way  of 

the  attempt  to  mark  w^th  precision  the  line  of 
*411      discrimination  between  these  several   *rio;hts  of 

fishery.  In  a  modern  case,*^  the  judges  took  a 
distinction  between  a  common  fishery,  {commune  pisca- 
rium,)  which  may  mean  for  all  mankind,  as  in  the  sea, 
and  a  common  of  fishery,  {commumam  piscarice,)  which 
is  a  right,  in  common  with  certain  other  persons,  in  a 
particular  stream ;  and  the  text  writers  were  deemed 
to  have  spoken  inaccurately  when  they  confounded  the 
distinction.  The  more  easy  and  intelligible  arrangement 
of  the  subject  would  seem  to  be,  to  divide  the  right  of 
fishing  into  a  right  common  to  all,  and  a  right  exclusively 
in  one  or  a  few  individuals. 


^  Com.  Dig.  tit.  Prerogative,  D.  50.  Hale,  de  Jure  Maris,  ch.  5.  The 
case  of  the  Royal  Fishery  of  the  Banne,  Davies'  Rep.  149.  Smith  v.  Kemp, 
2  Salk.  637.  Carter  v.  Murcot,  4  Burr.  Rep.  2162.  Seymour  v.  Lord 
Courtenay,  5  ibid.  2814.  Mr.  Angell,  in  his  valuable  Treatise  on  the  Com- 
mon Laio  in  relation  to  Water  Courses,  6 — 10,  has  collected  the  authorities  on 
the  question,  whether  a  several  fishery  may  exist  without  the  property  in  the 
soil.  The  reason  of  the  thing,  and  the  weight  of  authority,  are  in  favour  of  the 
affirmative  of  the  question ;  and  he  justly  concludes  that  property,  in  water 
courses,  may  be  subjected  to  every  kind  of  restriction  by  positive  agreement. 
In  Duke  of  Somerset  v.  Fogwell,  5  Barnw.  Sf  Cress.  875,  it  was  declared,  that 
in  ordinal-)'  cases  the  owner  of  a  several  fishery  was  to  be  presumed  to  be 
owner  of  the  soil.  He  is,  however,  only  prima  facie  owner  of  the  soil.  Par- 
theriche  v.  Mason,  2  Chitty^s  Rep.  658. 

^  See  the  discussions  at  the  bar  in  Freary  v.  Cooke,  14  Mass.  Rep.  488. 
Sir  William  Blackstone  says,  that  a.  free  fishery  is  an  exclusive  right.  Com. 
vol.  ii.  39,  40.  But  in  Seymour  v.  Lord  Courtenay,  5  Burr.  Rep.  2814,  Lord 
Mansfield  declared,  that  it  was  essential  to  a  free  fishery  that  more  than  one 
person  should  have  a  coextensive  right  in  the  same  subject.  So,  in  Melvin  v. 
Whitting,  7  Pickering,  79,  it  was  held,  that  a  free  fishery  was  not  an  exclusive 
fishen,-. 

■^  Harg.  Co.  Litt.  lib.  2.  No.  181. 

^  Bennett «;.  Coster,  8  Tmcntouj  183. 
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It  was  a  settled  principle  of  the  common  law,  that  the 
owners  of  lands  on  the  banks  of  fresh  water  rivers,  above 
the  ebbing  and  flowing  of  the  tide,  had  the  exclusive  right 
of  fishing,  as  well  as  the  right  of  property  opposite  to  their 
respective  lands  ad  Jilum  medium  aqtut ;  and  where  the 
lands  on  each  side  of  the  river  belonged  to  the  same 
person,  he  had  the  same  exclusive  right  of  fishery  in  the 
whole  river,  so  far  as  his  lands  extended  along  the  same. 
The  right  exists  in  rivers  of  that  description,  though  they 
may  be  of  the  first  magnitude,  and  navigable  for  rafts  and 
boats,  but  they  are  subjected  to  the  jus  imUicum^  as  a 
common  highway  or  easement,  for  many  navigable  pur- 
poses. The  common  law,  while  it  acknowledged  and 
protected  the  right  of  the  owners  of  the  adjacent  lands  to 
the  soil  and  water  of  the  river,  rendered  that  right  sub- 
ordinate to  the  public  convenience,  and  all  erections  and 
impediments  made  by  the  owners  to  the  obstruction  of 
the  free  use  of  the  river  as  a  highway  for  boats  and  rafts, 
are  deemed  nuisances.  This  right  of  fishery  in  rivers 
not  navigable,  is  also  subject  to  the  qualification  of  not 
being  so  used  as  to  injure  the  private  rights  of  others ; 
and  it  does  not  extend  to  impede  the  passage  of  fish  up 
the  river  by  means  of  dams  or  other  obstructions.  The 
impediment  was  at  common  law  a  nuisance,  and 
in  Massachusetts  it  subjects  *the  party  creating  *412 
it  to  a  penalty  given  by  statute.^  Under  these 
reasonable  qualifications,  the  right  of  private  propert}^  in 
rivers  was  recognised  at  common  law  in  the  earliest  ages. 


^  Weld?;.  Hornby,  7  East,  195.  Commonwealths.  Chapin,  5  Pickering, 
199.  The  regulation  of  fisheries  within  the  jurisdiction  of  the  several  states,  is 
matter  of  statute  provision,  and  the  laws  of  Connecticut,  in  particular,  have  been 
many  and  very  specific  on  the  subject.  Statutes  of  Connecticut,  1838,  p.  269 — 
285.  But  manufacturing  machinery,  and  steamboats,  and  the  insatiable  cupidity 
and  skill  of  fishermen,  ha\'e  prodigiously  diminished  the  resort  of  the  most 
valuable  fish  into  the  rivers  of  the  northern  states. 
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and  it  has  been  uniformly  admitted  down  to  this  day.*^ 
The  law  was  laid  down  very  clearly  and  emphatically  in 
the  case  of  the  river  Banne,  in  Ireland,'^  which  is  regarded 
as  a  leading  case,  and  a  sound  authority,  and  the  doctrine 
of  that  case  was,  that  a  subject  might  have  a  several 
freehold  interest  in  a  navigable  river  or  tide  water,  by 
special  grant  from  the  crown,  but  not  otherwise  ;  and  that 
without  such  grant,  or  prescription  which  is  evidence  of 
a  grant,  the  right  of  fishing  was  common.  On  the  other 
hand  it  was  held,  that  in  rivers  not  navigable,  (and  in  the 
common  law  sense  of  the  term,  those  only  were  deemed 
navigable  in  which  the  tide  ebbed  and  flowed,)  the  owners 
of  the  soil  on  each  side  had  the  interest,  and  the  right  of 
fishery ;  and  it  was  an  exclusive  right,  and  extended  to 
the  centre  of  the  stream  opposite  their  respective  lands. 
This  case  was  followed  by  that  of  Carter  v.  Murcot,"  in 
which  the  K.  B.  recognised  that  doctrine  in  its  fullest 
extent ;  and  Sir  Matthew  Hale,  in  his  treatise  De  Jure 
Maris,^  has  not  only  laid  down  the  same  propositions,  but 
he  has  discussed  the  subject  with  great  and  accurate 
learning,  and  it  has  become  a  text  book  of  the  highest 
authority. 

This  private  right  of  fishery  is  confined  to  fresh  water 
rivers,  unless  a  special  grant  or  prescription  be  shown ; 
and  the  right  of  fishing  in  the  sea,  and  in  the  bays  and 
arms  of  the  sea,  and  in  navigable  or  tide  waters, 
*413  under  the  free  and  *mascuhne  genius  of  the  Eng- 
lish common  law,  is  a  right  public  and  common 
to  every  person  ;  and  if  any  individual  will  appropriate 
an  exclusive  privilege  in  navigable  waters,  and  arms  of 


a  Hale,  De  Jure  Maris,  ch.  1,  cites  a  record  in  the  K.  B.,  as  early  as  18  and 
19  Edward  I,  in  which  this  rule  was  asserted. 
^  Davies^  Rep.  149. 
<=  4  Burr.  Rep.  2162. 
^  Harg.  Laic  Tracts,  art.  1. 
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the  sea,  he  must  show  it  strictly  by  grant  or  prescription.* 
The  common  right  of  fishing  in  navigable  waters,  is 
founded  on  such  plain  principles  of  natural  law,  that  it  is 
considered  by  many  jurists  "els  part  of  the  law  of  nations. 
The  civil  law  declared,  that  the  right  of  fishing  in  rivers, 
as  well  as  in  the  sea,  and  ports,  was  common ;  and  in 
some  respects  it  went  beyond  the  common  law,  for  it  held, 
that  all  rivers  where  the  flow  of  water  was  perennial, 
belonged  wholly  to  the  pubhc,  and  carried  with  it  the  right 
of  fishery,  as  well  as  the  public  use  of  the  banks.^  Bracton 
adopted  the  doctrine  of  the  civil  law,  and  held,*^  that 
the  right  of  fishing  in  rivers,  and  the  use  of  the  banks, 
was  common  jWe  gentium.  But  it  is  every  where  agreed, 
that  this  common  right  is  liable  to  be  modified  and  con- 
trolled by  the  municipal  law  of  the  land,  and  no  person 
has  a  right  to  pass  over  the  lands  of  others  in  order  to 
get  to  the  water.  In  Blundell  v.  Catterall,^  which  called 
forth  a  very  elaborate  and  learned  discussion,  the  doc- 
trine of  the  civil  law,  as  stated  by  Bracton,  was  dis- 
claimed, and  it  was  held,  that  the  public  had  no  common 
law  right  of  crossing  the  beach,  or  seashore,  for  the 
purpose  of  bathing  in  the  sea,  as  against  the  lord  of  a 
manor  who  was  owner  of  the  soil  of  the  shore,  and  had 
the  exclusive  right  of  fishing  therein.  So,  also,  in  France, 
before  their  revolution,  the  right  of  fishing  in  navigable 
and  not  navigable  rivers,  was  not  common  to  all 
the  subjects,  but  belonged  *to  the  king,  and  such  *414 
individuals  as  under  him  possessed  jurisdictional 


*  Hale,  De  Jure  Maris,  ch.  4.  Sir  Matthew  Hale,  in  Lord  Fitzwalter's 
case,  1  Mod.  Rep.  105.  Warren  v.  Matthews,  1  Salk.  Rej).  357.  6  Mod. 
Rep.  73.  Ward  v.  Creswell,  Willes'  Rep.  265.  The  Mayor,  &c.  of  Oxford 
V.  Richardson,  4  Term  Rep.  437.     Carter  v.  Murcot,  4  Burr.  Rep.  21C2. 

h  Inst.  2.  1.  2.     Dig.  43.  tit.  12,  13,  14,  15. 

<=  B.  1.  c.  12.  sec.  6. 

d  5  Barmr.  Sf  Aid.  2GS.  '   , 
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rights.*  The  Napoleon  code  was  formed  upon  the  ruins 
of  seigneurial  and  feudal  rights,  and  it  is  declared,  that 
rivers,  and  navigable  or  flotable  streams,  shores,  and  land 
between  high  and  low  water  mark,  were  considered  as 
dependencies  of  the  public  domain,  and  that  the  right  of 
fishing  was  under  the  regulation  of  particular  laws.**  It 
is  now  understood,  that  the  owners  of  the  lands  on  rivers 
not  navigable  or  flotable,  {flottables,)  have  the  exclusive 
right  of  fishing  therein,  as  well  as  the  exclusive  owner- 
ship of  the  soil  composing  the  bed  of  the  river.  Though 
some  communes  attempted  to  appropriate  that  right  to 
themselves,  the  claim  was  put  down  by  decrees,  and  on 
the  principle  that  the  abolition  of  feudal  rights,  of  which 
the  right  of  fishing  was  one,  was  for  the  benefit,  not  of 
the  communes,  but  of  the  feudal  vassals,  who  had  become 
free  in  their  persons  and  property,  and  that  there  no  longer 
existed  any  seigneurial  rights.'^ 

The  English  doctrine,  as  to  navigable  rivers,  and  the 
common  right  as  to  the  use  thereof,  and  as  to  the  right  of 
fishing,  as  well  as  to  the  right  to  the  soil,  in  rivers  not 
naviaable,  in  the  common  law  sense  of  the  term,  has 

been  declared  to  be  the  law  in  several  of  the 
*415     United  States.*^     The  legislature  of  *New-York, 

when  they  reenacted,   in   1787,    all  the  British 


«  Inst.  Droit  Francais,  par  Argou,  torn.  i.  214.  Pothier,  Trait6  du  Droit 
de  Propriety,  No.  52. 

^  Code  Napoleon,  No.  538.  715. 

c  Toullier' s  Droit  Civil  Francais,  torn.  iii.  No.  144,  145,  146.  Questions 
de  Droit,  par  Merlin,  torn.  iv.  tit.  Peche.  The  latter  author  has  collected  the 
ancient  authorities  in  support  of  the  seigneurial  exclusive  right  of  fishery  in  all 
streams  not  nav-igable,  and  the  several  decrees  of  the  revolutionary  governments 
abolishing  those  feudal  and  odious  rights. 

d  The  People  v.  Piatt,  17  Johns.  Rep.  195.  Hooker  v.  Cummings,  20  ibid. 
90.  Ex  parte  Jennings,  6  Cowenh  Rep.  518.  Berry  v.  Carle,  3  Greenleafs 
Rep.  269.  Scott  v.  Willson,  3  N.  H.  Rep.  321.  Commonwealth  v.  Charles- 
town,  1  Pick.  Rep.  180.  Adams  v.  Pease,  2  Conn.  Rep.  481.  Arnold  v. 
Mundy,  1  Halsted's  Rep.  1.  Dane's  y46r.  vol.  ii.  692.  sec.  13.  Browne  v. 
Kennedy,  5  Harr.  <^-  Johns.  195. 
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Statutes  that  were  deemed  applicable  to  our  situation, 
considered  a  common  of  fishery,  as  an  existing  right,  for 
thev  provided  the  writ  oi  novel  disseisin  for  the  disturbance 
of  it.*  kSo,  a  franchise  of  a  several  fishery ,  at  a  particular 
place  in  a  public  river,  has  been  admitted  to  exist,  and  an 
instance  of  such  a  grant  was  mentioned  in  the  case  of 
Stonghton  v.  Balcer.^  The  statute  law  of  the  colony  of 
Massachusetts  made  some  alterations  in  the  common  law. 
Each  town  might  appropriate  the  right  of  free  fishing  in 
navigable  rivers,  within  the  town,  and  the  I'ight  of  free 
fishing  was  confined  to  householders.  The  legislature 
likewise  assumed  the  regulation  of  the  passage  and  pro- 
tection of  fish  in  streams  not  navigable,  in  the  technical 
sense  ;  and  it  is  now  considered  that  fisheries  are,  as  at 
common  law,  the  exclusive  right  of  the  owners  of  the 
banks  of  rivers  not  navigable,  unless  otherwise  appro- 
priated by  statute,  and  that  the  right,  unless  secured  by 
a  particular  grant  or  prescription,  is  held  subject  to  legis- 
lative control.*^  The  New-York  Revised  Statutes'^  have  also 
deemed  the  regulation  of  fisheries  in  waters,  navigable  or 
not  navigable,  a  matter  of  public  concern  ;  and  they  have 
regulated  the  time  and  mode  of  fishing  in  the  waters  of 
the  state,  and  particularly  in  respect  to  certain  kinds  of 
fish,  and  in  the  waters  of  the  upper  Hudson.  The 
Courts  of  Common  Pleas  in  each  county  have  likewise 
the  authority,  under  certain  checks  and  restric- 
tions, to  regulate  the  fishing  in  any  of  the  *streams,  *416 
ponds,  or  lakes  in  their  respective  counties,  and  to 


*  Laws  of  Ne7c-York,  10th  sess.  ch.  50.  sec.  7. 

b  4  Mass.  Rep.  527. 

<^  Nickerson  v.  Brackett,  10  Mass.  Rep.  212.  216.  Waters  v.  Lilley,  4 
Pick.  Rep.  145.  Ingraham  v.  Wilkinson,  ibid.  268.  Vinton  v.  Welsh,  9  ibid. 
87.  Cottrill  V.  Myrick,  3  Fairfield,  222.  229.  Dane's  Abr.  vol.  ii.  688—712. 
or,  ch.  68.  In  that  chapter  Mr.  Dane  has  diligently  collected  the  English  and 
American  authorities  applicable  to  the  subject. 

^  Vol.  i.  687,  688. 

Vol.  III.  61 
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prevent  the  destruction  of  the  fish  therein.  In  Jacobson 
V.  Fountain,  and  afterw^ards  in  Gould  v.  James,^  it  was 
considered  that  a  person  might,  by  grant  or  prescription, 
have  an  exclusive  right  of  fishery,  even  in  an  arm  of  the 
sea,  or  in  a  navigable  river,  where  the  tide  ebbed  and 
flowed  ;  and,  in  New- Jersey,  the  right  of  several  fishery 
has  been  attemj^ted  to  be  carried  beyond  the  rule  of  the 
common  law.  The  doctrine  asserted  was,  that,  in  that 
state,  the  whole  of  the  soil  under  its  navigable  and  tide 
waters  is  individual  and  not  public  property,  and  that  it 
passed  in  fee  simple  from  the  original  proprietors  under 
the  royal  patents  to  the  present  occupiers  and  grantees. 
The  title  was,  originally,  in  the  king,  by  right  of  discovery, 
according  to  the  public  law  of  Europe  ;  and,  it  is  said,  he 
was  competent  to  convey,  and  did  convey  the  soil  in  New- 
Jersey,  as  well  under  navigable  waters  as  elsewhere,  to 
the  Duke  of  York,  and  by  him  it  was  conveyed  to  Sir 
George  Carteret  and  the  representatives  of  Lord  Berke- 
ley, and  from  them  the  title  passed,  and  has  been  regu- 
larly transmitted  to  the  present  owners  of  lands  on  the 
navigable  waters  of  the  state.  Upon  that  broad  founda- 
tion it  was  maintained,  that  the  proprietors  of  land  on 
rivers  and  waters,  navigable  as  well  as  not  navigable, 
had  immemorially  claimed  and  exercised  the  right  to  the 
soil,  and  to  a  several  fishery  in  all  waters  within  the  state 
in  front  of  their  lands  and  shores,  subject,  nevertheless, 
to  the  Jus  publicum,  or  use  of  the  same,  as  a  public  high- 
way for  all  navigable  purposes,  and  also  subject  to  the 
regulations  of  the  legislature  for  the  passage  and  protec- 
tion of  fish.''  But  whatever  force  might  have  been  due 
to  such  an  opinion,  if  the  question  was  ?'es  Integra,  the  law 
is  now  declared,  after  a  very  profound  and  exhausting 


^  2  Johns.  Rep.  170.     6  Cowen's  Rep.  369.     Rogers  v.  Jones,  1    Wendell, 
237.  S.  P. 

^  Griffith's  Register,  tit.  New-Jersey,  art.  Fisheries. 
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forensic  discussion,  to  be,  that  there  is  no  several 
fishery  in  the  *navigable  waters  ol^  New- Jersey,      *417 
but  the  same  is  common  to  all  the  people  of  the 
state.^ 

Though  the  right  of  fishery  in  a  navigable  river  be  a 
common  right,  the  adjoining  proprietors  have  the  exclu- 
sive right  to  draw  the  seine,  and  take  fish  on  their  own 
lands ;  and  if  an  island  or  a  rock,  in  tide  waters,  be  pri- 
vate property,  no  person  but  the  owner  has  the  right  to 
use  it  for  the  purpose  of  fishing.*^  It  has  been  further 
decided,  that  though  the  seashore,  between  high  and  low 
water  mark,  be  held  by  grant  as  private  property,  the 
common  right  still  exits  to  go  there  and  fish,  and  even  to 
dig  and  take  shell  fish  ;  and  if  the  owner  of  the  soil  claims 
an  exclusive  right,  he  must  show  a  prescription  for  it,  con- 
trolling the  general  right  at  common  law.*^ 

In  Pennsylvania,  the  English  doctrine  that  no  rivers 
are  deemed  navigable,  so  as  to  give  the  common  right  of 
fishing,  except  those  where  the  tide  ebbs  and  flows,  has 


*  Arnold  V.  Mundy,  1  HalstecCs  Rep.  1.  The  legislature  of  New-Jersey,  by 
Act  of  1826,  have  declared  it  to  be  unlawful  for  any  persons,  not  resident  citi- 
zens of  the  state,  to  use  any  net  or  seine,  for  the  purpose  of  taking  fish,  in  any 
of  the  rivers  or  waters  within  the  jurisdiction  of  the  state.  Elmer'' s  Dig.  205. 
But  Pennsylvania  and  New-Jersey,  have,  by  mutual  arrangement,  concurrent 
jurisdiction  over  the  waters  of  the  river  Delaware,  to  a  certain  extent,  and  the 
exercise  of  the  right  of  fishery  is  exercised  in  conformity  to  such  arrangements. 
See  Act  of  New- Jersey,  of  26  November,  1808.  Elmer  s  Dig.  199.  In  Mary- 
land it  is  also  declared,  that  the  king,  before  the  revolution,  had  the  right  to 
grant  lands  covered  by  navigable  waters,  subject  to  the  right  of  the  public  to  fish 
and  navigate  them ;  and  that  this  I'ight,  subject  to  the  restriction,  passed  to  the 
proprietors  of  Maryland  by  the  royal  gi'ant,  and  that  the  right  was  then  vested 
in  the  state.  Browne  v.  Kennedy,  5  Harr.  4'  Johns.  195.  In  Mr.  AngeWs 
Treatise  on  the  Right  of  Property  in  Tide  Waters,  ch.  7,  he  has  shown  that  a 
right  of  several  fishery  in  naN'igable  waters  in  front  of  their  lands,  may  and  does 
exist  in  individuals,  by  usage,  in  several  of  the  states. 

^  Lay  V.  King,  5  Day''s  Rep.  72.  The  Commonwealth  v.  Shaw,  lASerg  ^- 
Ratole,  9. 

<=  Bagott  V.  Orr,  2  Bos.  4-  Pull.  472.  Peck  v.  Lockwood,  5  Day's  Rep.  22. 
But' the  case  of  Bagott  v.  Orr,  may  be  considered  as  overruled  by  that  of  Blun- 
dell  V.  Catterall,  5  Barmv.  4*  Aid.  268 ;  and  the  doctrine  in  Peck  v.  Lock- 
wood  seems  to  be  very  questionable.  . 
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been  held  not  to  be  applicable  to  the  great  rivers  in  that 
state,  and  that  the  owners  of  land  on  the  banks  of  such 
rivers  as  the  Susquehanna  and  Delaware,  for  instance,  so 

far  up  as  they  are  common  highways,  have  no  ex- 
*418     elusive  right  *of  fishing  in  the  rivers  opposite  their 

respective  lands.  The  right  to  fisheries,  in  such 
rivers,  is  declared  to  be  vested  in  the  state,  and  open  to  all 
the  world  f  and  a  similar  exception  to  the  rule  of  the  com- 
mon law  has  been  suggested  to  exist  in  South  Carolina.'' 
The  conclusion  on  this  subject  is,  that  a  right  of 
fisheiy  in  navigable  or  tide  waters,  below  high-water 
mark,  is  a  common  right ;  and  if  one  or  more  individuals 
set  up  an  exclusive  right  to  a  free  or  several  fishery,  it 
must  be  clearly  shown  by  prescription  or  positive  grant.*^ 
In  rivers  and  streams  not  navigable  as  tide  waters,  the 
owners  of  the  soil  over  which  they  flow  have,  at  common 
law,  (and  which  common  law  has  been  generally  recog- 
nised in  these  United  States,)  the  exclusive  right  of  fishing 
each  on  his  own  side,  unless  some  other  person  can  show 
a  grant  or  prescription  for  a  common  of  piscary,  in  dero- 
gation of  the  right  naturally  attached  to  the  ownership 
of  the  soil ;  and  such  right  is  held  subject  to  the  public 
use  of  the  waters  as  a  highway,  and  to  the  free  passage 
of  fish,  and  in  subordination  to  the  regulations  to  be 
prescribed  by  the  legislature  for  the  general  good. 

(3.)    Of  the  remedy  for  the  disturbance  of  these  rights. 
The  disturbance  of  a  right  of  common  of  pasture  arises 


"  Carson  v.  Blazer,  2  Bmney^s  Rep.  475.  Shrunk  v.  The  President,  &c. 
of  the  Schuylkill  Navigation  Company,  14  Serg  ^  Raiole,  71. 

*>  Gates  V.  Wadlington,  IM'Cord's  Rep.  580. 

<^  Rogers  v.  Jones,  1  Wendell,  237.  But  if  an  individual  plant  a  bed  of  oysters 
in  a  bay  or  an  arm  of  the  sea,  and  clearly  designate  and  mark  out  the  bed  by 
stakes,  it  is  not  an  interference  with  the  common  right  of  fishing  in  the  bay,  but 
the  person  who  planted  the  oyster  bed  so  designated,  acquired  a  qualified  pro- 
perty in  them,  sufficient  to  maintain  trespass  against  any  person  who  invaded  that 
property.     Fleet  v.  Hegeman,  14  Wendell,  42. 
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when  a  person  who  has   no  right  interferes  by  putting 
in  his  cattle,  or  if  he  has  a  right  to  use  the  land  for 
(3ommonable  cattle,  by  putting  in  those  which  are  not 
commonable,  or  by  surcharging  the  common  by  putting 
in  more  cattle  than  the  pasture  will  sustain.     In  these 
cases,  the  owner  of  the  soil  has  his  action  of  trespass,  and 
the  commoner  his  special  action  upon  the  case,  inasmuch 
as  both  the  owner  of  the  land,  and  the  owner  of  the  right 
of  common,  are  injured.     The  common  law  gave  to  the 
commoner  a  writ  oi  admcasnrement  of  pasture,  under 
which  process  a  jury,  with  the  *sherifF,  apportioned     *419 
the  quantity  of  cattle  to  the  extent  of  the  ground, 
and  the  number  of  proprietors.     So,  also,  if  the  commoner 
be  disseised,  either  of  the  common  of  pasture,  of  estovers, 
or  of  fishery,  he  may  have,  where  statute  regulations  have 
not  prevented  it,  a  writ  of  novel  disseisin  to  reinstate  himself 
in    the    possession.     Such   injuries    are   now   generally 
redressed  by  the  more  familiar  and  easy  remedy  of  an 
action  upon  the  case ;  and  the  mention  of  those  old  and 
obsolete  actions  in  the  first  revision  of  the  statute  laws  of 
New-York,  in  1787,^  arose  from  the  circumstance  that  the 
statute  of  Westminster  2,   13  Edward  I,  was  literally 
transcribed.     But  the  Neiv-York  Revised  Statutes,  which 
went  into  operation  in  1830,  have  abohshed  the  writ  of 
novel  disseisin,   and  all  the  other  real  actions ;  and  the 
remedy  for  a  violation  of  these  incorporeal   rights,    is, 
either  by  an  action  of  ejectment,  or  a  special  action  on  the 
case,  according  to  the  nature  of  the  right  and  the  injury. 
The  substitution  of  the  action  of  ejectment  for  the  pos- 
sessory real  actions  has  been  effected  also  by  statute  in 
New-Jersey,   and  probably  the  ancient  remedies  have 
been  superseded  in  most  of  the  states  of  the  Union  by 
more  convenient  and  familiar  actions. 


Laifs  of  Neic-York,  soss.  10.  ch.  4.  sec.  C,  and  ch.  .50.  sec.  7. 


419  OF  REAL  PROPERTY.  [Part  VI. 

II.    Of  ivcnjs,  casements,  and  aquatic  rights. 

(1.)    Of  ways. 

This  incorporeal  hereditament  is  a  right  of  private 
passage  over  another  man's  ground.  It  may  arise  either 
by  grant  of  the  owner  of  the  soil,  or  by  precription, 
which  supposes  a  grant,  or  from  necessity.*  If  it  be  a 
freehold  right,  it  must  be  created  by  deed,  though  it  be 
only  an  easement  upon  the  land  of  another,  and  not  an 
interest  in  the  land  itself.""  A  right  of  way  ex  vi  termini 
imports  a  right  of  passing  in  a  particular  line,  and  not 
the  right  to  vary  it  at  pleasure,  and  go  in  different  di- 
rections. This  would  be  an  inconvenience  to  the  owner 
of  the  land  charged  with  the  easement,  and  an  abuse  of 
the  right.*^  It  is  likewise  a  principle  of  law,  that 
*420  *nothing  passes  as  incident  to  the  grant  of  an 
easement,  but  what  is  requisite  to  the  fair  enjoy- 
ment of  the  privilege.^ 

If  it  be  a  right  of  way  in  gross,  or  a  mere  personal 
right,  it  cannot  be  assigned  to  any  other  person,  nor 
transmitted  by  descent.  It  dies  with  the  person,  and  it 
is  so  exclusively  personal,  that  the  owner  of  the  right 
cannot  take  another  person  in  company  with  him.,^  But 
when  a  right  of  way  is  appendant  or  annexed  to  an 
estate,  it  may  pass  by  assignment  when  the  land  is  sold 
to  which  it  was  appurtenant.  Thus,  in  the  case  stated 
in  Staples  v.  Hcijdon/  if  one  be  seized  of  lot  A.  and  lot 


^  1  Rol.  Abr.  391.  tit.  Chimin  private,  10.  A  right  of  way,  public  or  private, 
is  held  to  be  an  incorporeal  hereditament.  Nelson,  J. ,12  Wendell,  Q^.  Holman, 
.1.,  1  Blackf.  45.  Cowen,  J.,  20  Wendell,  99.  Mr.  J.  Cowen  says,  a  pubhc 
way,  if  not  an  hereditament  in  every  sense,  is  certainly  a  quasi  hereditament. 

^  Hewlins  v.  Shippam,  5  Barnw.  Sf  Cress.  221. 

<^  Jones  V.  Percival,  5  Pick.  Rep.  485. 

'^  Lyman  v.  Arnold,  5  Mason,  195. 

•^  Finch's  Law,  17.  31.      Year  Book,  7.  H.  4.  36.  B. 

f  6  Mod.  Rep.  3.  2  Lord  Raytn.  922.  Newmarch  v.  Brandling,  3  Stcans- 
ion,  99.  S.  C. 
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B.,  and  he  used  a  way  from  lot  A.  over  lot  B.,  to  ;i  mill, 
or  to  a  river,  and  he.  sells  lot  A.  with  all  ways  and 
easements,  the  grantee  shall  have  the  same  privilege  of 
passing  over  lot  B.  that  the  grantor  had. 

A  right  of  way  may  arise  from  necessity  in  several 
respects.  Thus,  if  g,  man  sells  land  to  another  which  is 
wholly  surrounded  by  his  own  land,  in  this  case  the 
purchaser  is  entitled  to  a  right  of  way  over  the  other's 
ground  to  arrive  at  his  own  land.  The  way  is  a  neces- 
sary incident  to  the  grant,  and  without  which  the  grant 
would  be  useless.^  This  principle  was  carried  so  far,  in 
a  modern  case,''  as  to  be  applied  to  a  trustee  selling  land 
he  held  in  trust,  and  to  which  there  was  no  access  but 
over  the  trustee's  own  land.  The  right  of  way  in  that 
case  passed  of  necessity  as  incidental  to  the  grant ;  for 
though  he  conveyed  in  the  character  of  trustee,  it  could 
not  be  intended  that  he  meant  to  make  a  void  grant,  and 
every  deed  must  be  taken  most  strongly  against  the 
grantor.  Lord  Kenj^on  said  it  was  impossible  to  distin- 
guish that  from  the  ordinary  case,  where  a  man  granted 
a  close  surrounded  by  his  own  land.  The  gene- 
ral rule  is,  that  when  the  use  of  *a  thing  is  granted,  *421 
every  thing  is  granted  by  which  the  grantee  may 
have  and  enjo}^  such  use.  If  one  man  gives  another  a 
license  to  lay  pipes  of  lead  in  his  land  to  convey  water 
to  a  cistern,  he  may  enter  on  the  land  and  dig  therein  to 
mend  the  pipes.*^  So,  if  a  person  has  a  shop  on  another's 
soil  by  permission,  he  has  a  right  of  ingress  and  egress 
as  to  the  soil  between  the  highway  and  the  shop.     The 


=■  Clarke  v.  Cogge,  Cro.  Jac.  170.  Oldfiekl's  case,  Noy^s  Rep.  123.  Turn- 
bull  V.  Rivers,  3  M'Cord's  Rep.  131.  Holmes  v.  Seely,  19  Wendell,  507. 
All  the  authorities  support  the  doctrine,  says  Mr.  Woolrych,  in  his  full  and 
accurate  Treatise  on  the  Law  of  Ways,  p.  21,  that  in  the  case  of  a  grant  of 
land  without  a  reservation  of  any  way,  a  way  of  necessity  will  pass  as  incident 
to  the  grant. 

'"  Howton  V.  Frearson,  8  Term  Rep.  50. 

<=  Twysden,  J.,  in  Pomfret  v.  Ricroft,  1  Saund.  Rep.  321. 
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right  is  necessary  to  the  enjoyment  of  the  tenement.* 
The  maxim  is,  that  quando  aliquis  allquid  concedit,  con- 
cedere  videtur,  ct  id,  sine  quo  res  uti  non  potest. 


^  Doty  V.  Gorham,  5  Pickering,  487.  In  Chambers  v.  Furry,  1  Yeates' 
Rep.  167,  the  Supreme  Court  of  Pennsylvania  held,  that  the  owner  of  a  ferry 
over  a  navigable  stream,  had  no  right  to  land,  or  receive  freight  on  the  adjoining 
banks,  even  though  the  landing  place  was  a  public  highway,  without  the  owner's 
consent.  The  dedication  of  ground  for  the  purpose  of  a  public  road,  was  said 
to  give  no  right  to  use  it  for  the  other  purpose.  This  doctrine  was  afterwards 
referred  to,  recognised,  and  adopted  by  the  same  court,  in  Cooper  v.  Smith,  9 
Serg.  4"  Rawle,  26.  The  same  pi-inciple  is  to  be  found  in  Saville,  11.  pi.  29, 
where  it  is  said,  that  in  every  ferry  the  land  on  both  sides  the  water  ought  to 
belong  to  the  owner  of  the  ferry,  for  otherwise  he  could  not  land  on  the  other 
side.  But  this  strict  and  severe  rule  is  somewhat  relaxed  in  England;  and  in 
Peter  v.  Kendal,  6  Bariiw.  4'  Cress.  703,  the  K.  B.  denied  the  justness  of  the 
conclusion  in  Saville,  and  held,  that  the  owner  of  a  ferry  need  not  have  the 
property  in  the  soil  on  either  side.  It  was  sufficient  that  the  landing  place  was 
a  public  highway.  It  was  a  right  incident  to  the  ferry,  to  use  such  a  landing 
place  for  the  purposes  of  a  ferry.  This  is  the  most  reasonable  conclusion,  upon 
the  right  to  the  use  of  a  public  highway  to  which  a  ferry  is  connected. 

In  Allen  v.  Farnsworth,  5  Yerger's  Tenn.  Rep.  189,  it  was  held,  that  the 
state,  by  virtue  of  the  right  of  eminent  domain,  might  establish  ferries  wherever 
the  legislature  should  deem  them  necessary  for  the  public  easement,  without 
any  regard  to  the  ownership  of  the  soil,  on  making  just  compensation.  But  in 
point  of  fact  all  the  statutes  authorized  the  grant  of  the  franchise  by  way  of  pre- 
ference to  the  owners  of  the  land  on  each  bank  of  the  river  where  the  ferry  was 
established.  By  the  Tennessee  act  of  1807,  ch.  2.5,  the  owner  of  the  soil  on 
each  side  of  a  river,  is,  in  exclusion  of  all  others,  entitled  to  the  ferry.  Without 
statute  pro^'ision,  he  is  not,  as  a  matter  of  right,  and  because  he  is  owner, 
entitled  to  keep  it.  Nashville  Bridge  Company  v.  Shelby,  10  Yerger's 
Rep.  280.  The  case  of  Pipkin  v.  Wynns,  2  Dev.  N.  C.  Rep.  403,  recognises 
the  same  general  right  of  the  sovereign,  but  holds  that  the  owner  of  the  adjacent 
land  is  entitled  to  the  preference,  and  if  he  refuses  to  exercise  the  franchise,  it 
may  be  granted  to  another,  on  maki7ig  compensation  to  the  o\vner  of  the  fee 
for  the  use  of  the  soil,  and  this  must  be  done,  although  there  be  a  public  high- 
way leading  to  the  river  on  both  sides.  This  decision,  like  those  in  Pennsylva- 
nia, construe  more  strictly  than  the  late  English  case,  the  easement  of  a  public 
highway  leading  to  the  river.  The  law  in  Kentucky  in  respect  to  ferries  is,  that 
the  owner  of  land  on  the  river  Ohio,  is  alone  entitled  to  be  the  grantee  of  a  ferry 
across  it.  It  is  a  franchise  incident  to  the  land,  and  is  valuable  property.  But 
no  ferry  is  to  be  granted  within  a  mile  and  an  half  of  one  previously  established, 
unless  in  the  opinion  of  the  granting  power,  the  public  interest  shall  require  it, 
and  the  abuse  of  that  discretion  is  subject  to  judicial  control.  Carters.  Kalfus, 
6  Dana's  Rep.  43.  Though  a  ferry  franchise  be  a  statutory  incident  to  land, 
yet  the  beneficial  interest  may  be  transferred  to  another,  and  entitle  him  to  the 
profits.  Kennedy  v.  Covington,  8  Dana,  .59.  The  statute  provision  in  some 
of  the  western  states  is,  that  no  person  shall  keep  a  ferry  so  as  to  demand  and 
receive  pay  without  a  license  to  be  granted  and  regulated  by  the  county  courts. 
Revised  Statutes  of  Missouri,  1835. 
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If  a  man  hath  several  distinct  parcels  of  enclosed  land, 
and  he  sells  all  but  one  surrounded  by  the  others,  and  to 
which  he  has  no  way  or  passage  except  over  one  of  the 
lots  he  has  sold,  it  has  been  made  a  question,  whether 
he  be  entitled  to  a  right  of  way  against  his  own  deed, 
when  he  has  been  so  improvident  as  to  reserve 
none.  It  is  said,  in  Clarke  *v.  Cogge,^  that  the  *422 
law  reserves  to  him  a  right  of  way  in  such  case 
from  necessity.  But  the  position  in  that  case  seems  to 
have  been  contrary  to  the  doctrine  in  the  prior  case  of 
Dell  v.  Babthorjh^  where  it  was  held,  that  if  a  man  had  a 
close,  and  a  wood  adjoining  it,  and  time  out  of  mind  a 
way  had  been  used  over  the  close  to  the  wood,  and  he 
then  sells  the  close  to  one  man,  and  the  wood  to  another, 
the  grantee  of  the  wood  has  no  right  of  way  over  the 
close,  for  the  grantor  had  excluded  himself,  as  he  had 
sold  the  close  without  reserving  such  a  right ;  and  as  he 
had  lost  his  right,  he  could  not  communicate  any  to  the 
grantee  of  the  wood.  But  in  this  last  case,  it  did  not 
appear  to  be  necessary  to  go  over  the  close  in  question 
to  the  wood,  and  there  might  have  been  another  way  to 
it ;  and  the  weight  of  authority  is,  that  the  grantor  ^as  a 
right  of  way  to  his  remaining  land,  in  case  of  necessity, 
when  he  cannot  otherwise  approach  his  land.  The  law 
presumes  a  right  of  way  reserved,  or  rather  gives  a  new 
way,"  from  the  necessity  of  the  case,  and  the  new  right 
of  way  ceases  with  the  necessity  for  it.'=  This  principle 
of  law  has  been  for  a  long  time  recognised.  Thus,  in 
Packer  v.  Welsted,^  decided  in  the  Upper  Bench  under 
the  protectorate  of  Cromwell,  A.  had  three  parcels  of 
land,  and  there  was  a  private  way  out  of  the  first  parcel 


a  Cro.  Jac.  170. 

b   Cro.  Eliz.  300. 

<^  Holmes  V.  Goring  &  Elliott,  2  Bing.  Rep.  76.     9  Moore,  166.  S.  C. 

d  2  Sid.  Rep.  39. 

Vol.  III.  G2 
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to  the  second,  and  out  of  the  two  first  parcels  to  the  third. 
B.  purchased  all  these  parcels,  and  then  sold  the  two 
first  to  C.  There  was  no  way  to  the  land  not  sold,  but 
through  the  other  two  parcels  ;  and  the  court  adjudged, 
that  the  way  continued  from  necessity,  and  that  the  party 
was  not  liable  m  trespass  lor  using  it.  So,  also,  in  Dut- 
ton  V.  Toyler,^  A.  owned  two  closes,  B.  and  C,  and  there 

was  no  passage  to  close  B.  but  through  close  C, 
*423      *and  he  sold  close  C,  and  it  was  held,  upon  plea 

and  demurrer,  that  the  right  of  way  still  existed 
from  necessity,  and  that  it  was  not  for  the  public  good 
that  the  close  B.  should  be  left  uncultivated.  This  last 
case  is  supposed  to  be  binding;  and  Lord  Kenyon  said, 
in  Hoivfon  v.  Frearson,^  that  he  was  prepared  to  submit 
to  the  express  authority  of  it,  though  his  reason  was  not 
convinced,  and  he  thought  there  were  great  difficulties  in 
the  question. 

But  the  doctrine  of  the  case  of  Dntton  v.  Tayler,  received 
confirmation  in  BucJcby  v.  Coles,'^  where  it  was  decided,  that 
if  a  person  owned  close  A.  and  a  passage  of  necessity  to 
it  over  close  B.,  and  he  purchased  close  B.,  and  thereby 
united  in  himself  the  title  to  both  closes,  yet  if  he  after- 
wards sold  B.  to  one  person,  without  any  reservation,  and 
then  close  A.  to  another  person,  the  purchaser  of  close  A. 
has  a  right  of  way  over  close  B.  This  case  seems  to  put 
an  end  to  all  doubt  as  to  the  existence  of  a  right  of  way 
from  necessity,  even  over  the  land  which  the  claimant  of 
the  way  had  previously  sold. 

If  a  right  of  way  be  from  close  A.  to  close  B.,  and  both 
closes  be  united  in  the  same  person,  the  right  of  way,  as 
well  as  all  other  subordinate  rights  and  easements,  is 
extinguished  by  the  unity  of  possession."*     But  there  is  a 


a  2  Lutw.  Rep.  1487. 

b  8  Term  Rep.  .50. 

<■  5  Taunt.  Rep.  311. 

<*  Whalley  v,  Tompsoii,  1  Bos.  i^'  Pull.  371. 
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distinction  between  a  right  of  way  existing  from  necessity, 
and  one  merely  by  way  of  easement  or  convenience.  The 
former  is  not  extinguished  by  the  unity  of  possession,  as 
a  right  of  way  to  a  church  or  market,  or  a  right  to  a  gutter 
carried  through  an  adjoining  tenement,  or  to  a  water  course 
running  over  the  adjoining  lands.*"  Sergeant  Wilhams''  is 
of  opinion,  that  the  right  of  way,  when  claimed  by 
necessity,  is  founded  entirely  *upon  grant,  and  *424 
derives  its  force  and  origin  from  it.  It  is  either 
created  by  express  words,  or  it  is  created  by  operation  of 
law,  as  incident  to  the  grant ;  so  that  in  both  cases  the 
grant  is  the  foundation  to  the  title.  If  this  be  a  sound 
construction  of  the  rule,  then  it  follows  that,  in  the  cases 
I  have  mentioned,  the  right  of  the  grantor  to  a  way  over 
the  land  he  has  sold,  to  his  remaining  land,  must  be 
founded  upon  an  implied  restriction,  incident  to  the  grant, 
and  that  it  cannot  be  supposed  the  grantor  meant  to  de- 
prive himself  of  all  use  of  his  remaining  land.  This 
would  be  placing  the  right  upon  a  reasonable  foundation, 
and  one  consistent  with  the  general  principles  of  law. 

There  is  a  temporary  right  of  way  over  the  adjoining- 
land,  if  the  highway  be  out  of  repair,  or  be  otherwise 
impassable,  as  by  a  flood.  But  this  right  of  going  upon 
the  adjoining  land  applies  to  pubhc  and  not  to  private 
ways.'^  A  person  having  a  right  to  a  private  way  over 
another's  land,  has  no  right  to  go  upon  the  adjoining  land, 
even  though  the  private  way  be  impassable  or  foundrous, 
by  being  overflowed  by  a  river.  The  reason  given  is, 
that  the  owner  of  the  way  may  be  bound  to  repair,  and 
the  impassable  state  of  the  private  way  may  be  owing 
to  his  own  neglect ;  but  if  public  roads  become  impass- 


^  Popham,  J.,  in  Jorden  v.  Atwood,  Oiceii^s  Rep.  121.  Shurj-  v.  Piggott,  3 
Bulst.  339.     Cruise's  Dig.  tit.  Ways,  23,  24.     Note  to  1  Bos.  4-  Pull.  374. 

>>  Note  6,  to  1  Savnd.  Rep.  323. 

<=  Taylor  v.  Whitehead,  Dovg.  Rep.  745.  W.  Jones,  29C.  Henn's  case,  3, 
Sulk.  182.  pi.  4.     2  Blacks.  Covu  36. 
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able,  it  is  for  the  general  good  that  the  people  should  be 
entitled  to  pass  in  another  direction.  There  may  be  a 
distinction  between  a  private  way  arising  from  necessity, 
and  a  private  way  founded  on  grant  or  prescription ;  and 
such  a  distinction  was  alluded  to  by  one  of  the  judges  in 
Taylor  v.  Whitehead.  If  a  person  be  obliged,  of  necessity, 
to  go  over  another's  farm  to  arrive  at  the  land  which  the 
other  sold  him,  and  the  private  way  assigned  be  destroyed 
by  a  flood  or  otherwise,  he  may,  of  right,  cross  the  farm 
on  another  line,  and  he  is  not  obliged,  at  his  peril,  to  keep 
such  a  road  of  necessity  in  repair.  By  selling 
*425  land  surrounded  *with  his 'own,  the  grantor  has 
bound  himself  to  furnish  the  purchaser  a  reason- 
able passage  to  it. 

The  right  of  way,  as  to  a  foot  or  tow  path  along  the 
banks  of  navigable  rivers,  has  been  a  subject  of  great 
discussion,  and  of  much  regulation  in  the  laws  of  different 
nations. 

In  the  civil  law,  the  banks  of  public  rivers  and  the  sea- 
shore were  held  to  be  public.  Ripanim  usus  puhlicus  est ; 
littorum  quoque  2isus  puhlicus  est  jure  gentium.^  The  law 
of  nations  was  here  used  for  natural  right,  and  not  inter- 
national law,  in  the  modern  sense  of  it ;  and  it  is  stated 
in  the  Institutes  of  Justinian,  that  all  persons  have  the 
same  liberty  to  bring  their  vessels  to  land,  and  to  fasten 
ropes  to  the  banks  of  the  river,  as  they  have  to  navigate 
the  river  itself.  These  liberal  doctrines  of  the  Roman 
law  have  been  introduced  into  the  jurisprudence  of  those 
nations  of  Europe  which  have  followed  the  civil,  and 
made  it  essentially  their  municipal  law.  Thus,  in  Spain, 
the  seashore  is  common  to  the  public  ;  and  any  one  may 
fish,  and  erect  a  cottage  for  shelter.     The  banks  of  navi- 


*  Inst.  2.  1.  4,  5.  The  bank  of  a  river  is  that  which  contains  the  water  in 
its  utmost  height.  Ripa  ea  putatur  esse,  qua  plenissimum  flumen  continet. 
Dig.  43.  12.  3.  1. 
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gable  rivers  may  also  be  used  to  assist  navigation.*  In 
the  French  law,  navigable  or  floatable  rivers,  as  they  are 
termed,  have  always  been  regarded  as  dependencies  of 
the  public  domain,  and  the  lands  on  each  side  subject  to 
the  servitude  or  burthen  of  towing-paths  for  the  benefit 
of  the  public.*^ 

The  English  law  was  anciently  the  same  as  the 
Roman  *la\v,  if  we  may  judge  from  the  authority  *426 
of  Bracton,"  who  cites  the  words  of  the  civil  law, 
declaring  the  banks  of  navigable  rivers  to  be  as  much  for 
public  use  as  the  rivers  themselves.  So,  Lord  Holt  held,** 
that  every  man,  of  common  right,  was  justified  in  going 
with  horses  on  the  banks  of  navigable  rivers  for  towing. 
But  Sir  Matthew  Hale,  in  his  treatise  De  Jure  Maris,  and 
in  which  he  has  exhausted  the  learning  concerning  pubhc 
property  in  the  sea  and  rivers,  and  collected  all  the  law 
on  the  subject,  concluded  that  individuals  had  a  right  to 
a  tow-path,  for  towing  vessels  up  and  down  rivers,  on 
mak'mg  a  reasonable  compensation  to  the  ovmer  of  the  land 
for  the  damage.^  This  condition,  which  he  annexes  to 
the  privilege,  shows,  that,  in  his  opinion,  there  was  no 
such  common  right  in  the  English  law,  inasmuch  as  it 
depended  on  private  agreement  with  the  owner  of  the 
soil.  The  point  remained  in  this  state  of  uncertainty, 
until  the  case  of  Ball  v.  Herbert,  in  1789,^  brought  the 


*  Institutes  of  the  Civil  Law  of  Spain,  by  Doctors  Asso  and  Manuel,  b.  2. 
tit.  1.  This  is  also  the  law  in  Louisiana;  the  banks  of  navigable  rivers,  though 
they  are  the  property  of  those  who  possess  the  adjacent  lands,  are  nevertheless 
subject  to  the  public  use  so  far  that  vessels  may  make  fast  to  the  shore  and  to 
the  trees  planted  there,  and  they  may  be  unloaded,  and  the  goods  deposited,  and 
nets  dried  there.  So,  any  persons  may  build  cabins  on  the  seashore  for  shelter, 
and  fish  from  there,  and  moor  ships,  and  dry  nets  there.  Civil  Code,  art.  443. 
446. 

b  FerHere's  Inst.  2.  1.  4,  5,  and  note  ibid.     Code  Napoleon,  No.  538.  650. 

^  Lib.  1.  c.  12.  sec.  6. 

^  1  Lord  Raym.  725.     6  Mod.  Rep.  163. 

e  Harg.  L.  T.  85,  86,  87. 

f  3  Term  Rep.  253. 
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whole  doctrine  into  discussion.  The  case  was  respecting 
a  claim  to  tow  on  the  bank  of  the  river  Ouze,  in  Norfolk- 
shire,  with  men  and  horses,  whenever  it  was  necessary 
for  the  purposes  of  navigation,  doing  as  little  damage  as 
possible.  It  was  admitted  that  the  Oaze  was  a  navigable 
river  where  the  tide  ebbed  and  flowed.  The  question 
was,  whether,  at  common  law,  the  public  had  a  right  to 
tow  vessels  on  the  banks  of  either  side  of  a  navigable 
river ;  and  it  was  investigated  and  argued  with  great 
ability.  All  the  cases  bearing  on  the  question  were  col- 
lected and  reviewed,  and  the  court  concluded  that  there 
was  not,  and  never  had  been,  any  right  at  common  law, 
for  the  public  to  tow  on  the  banks  of  navigable  rivers. 
The  claim  was  directly  contrary  to  common  experience ; 

and  it  was  observed  by  Lord  Kenyon,  that  the 
*427     navigators    *on    the    Thames    were    frequently 

obliged,  at  several  places,  to  pass  from  one  side 
of  the  river  to  the  other,  with  great  inconvenience  and 
delay,  because  they  had  no  such  general  right.  It  was 
admitted,  that  on  many  navigable  rivers,  there  was  a 
custom  to  tow  on  the  banks ;  but  the  privilege  in  those 
cases  rested  on  the  special  custom,  and  not  on  any 
common  law  right.  The  statutes  which  have  given  a 
right  of  towing  on  parts  of  the  Severn,  Trent,  and 
Thames,  are  evidence  that  no  such  general  right  before 
existed.* 


^  In  New-Yoi-k,  it  has  been  adjudged,  after  a  vei-y  able  and  thorough  exami- 
nation of  the  question,  that  the  pubhc  have  not  the  right  to  use  and  occupy  the 
soil  of  an  individual  adjoining  navigable  waters,  as  a  public  landing,  and  place 
of  deposit  of  property  in  its  transit,  against  the  will  of  the  owner.  Pearsall  v. 
Post,  20  Wendell,  111.  On  the  other  hand,  it  is  held,  in  Missouri,  that  na\'iga- 
tors  and  fishermen  are  entitled  to  the  temporary  use  of  the  banks  of  the  na\'igable 
rivers  in  that  state,  though  owned  by  private  individuals,  for  the  purpose  of 
landing  and  repairing  their  vessels,  and  exposing  their  sails  and  merchandise. 
But  this  use  is  only  for  transient  purposes,  and  under  restrictions.  O'Fallon 
V.  Daggett,  4  Missouri  Rep.  343. 
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(2.)    Of  easements  and  aquatic  rights. 

1.    Ofrij)arian  rights. 

It  is  a  settled  principle  in  the  English  law,  that  the 
right  of  soil  of  owners  of  land  bounded  by  the  sea,  or  on 
navigable  rivers,  where  the  tide  ebbs  and  flows,  extends 
to  high-water  mark  ;  and  the  shore  below  common,  but 
not  extraordinary^  high-water  mark,  belongs  to  the  pub- 
lic ;  and  in  England  the  crown,  and  in  this  country  the 
people,  have  the  absolute  proprietary  interest  in  the  same, 
though  it  may,  by  grant  or  prescription,  become  private 
property.  The  public  have  at  common  law  a  right  to 
navigate  over  every  part  of  a  common  navigable  river, 
and  in  England  even  the  crown  has  no  right  to  interfere 
with  the  channels  of  pubhc  navigable  rivers.^  But  grants 
of  land,  bounded  on  rivers,  or  upon  the  margins  of  the 
same,  or  along  the  same,  above  tide-water,  carr}^  the 
exclusive  right  and  title  of  the  grantee  to  the  centre  of 
the  stream  ;  and  the  public,  in  cases  where  the  river  is 
navigable  for  boats  and  rafts,  have  an  easement  therein, 
or  a  right  of  passage  as  a  public  highway.''     The  pro- 


^  Hale,  De  Jure  Maris,  ch.  4,  5.  Rex  v.  Smith,  Douo^.  425.  Williams  v. 
Wilcox,  1  Willmore  Sf  Hodges,  477.  Louisiana  Civil  Code,  art.  442,  443, 
444.  In  Connecticut,  it  was  held,  in  the  case  of  East-Haven  v.  Hemingway,  7 
Conn.  Rep.  186,  that  the  owners  of  land,  adjoining  a  navigable  river,  have  an 
exclusive  right  to  the  soil  between  high  and  low  water  mark,  for  the  pui-pose  of 
erecting  wharves  and  stores.  But  .see,  infra,  p.  432.  note,  cases  contra,  and 
the  case  of  Chapman  v.  Kimball,  9  Conn.  Rep.  38,  also  recognised  the  Eno-lish 
rule ;  and  it  is  there  held,  that  the  riparian  proprietor  on  a  navigable  river  or 
arm  of  the  sea,  is  not  entitled  to  the  seaweed  which  grows  and  accumulates  on 
the  bed  below  low-water  maik.  It  belongs  to  the  public.  In  the  case  of  the 
Canal  Appraisers  v.  the  People,  17  Wendell,  .571,  Chancellor  Walworth  stated 
the  true  rule  of  the  common  law  to  be,  that  grants  embracing  within  their  bounds 
rivers  and  streams  above  tide-water,  convey  not  only  the  banks,  but  the  beds  of 
the  rivers  or  streams,  and  the  islands  therein,  unless  clearly,  by  the  grant  itself, 
excluded  from  it.  But  the  right  of  the  grantee,  to  the  rivers  or  sti-eams  above 
tide-water,  if  they  be  na\ngable,  is  not  absolute,  but  subject  to  the  right  of  the  pub- 
lic to  use  the  waters  as  a  highway,  for  the  passage  of  boats,  &c.  The  common 
law  rule,  however,  does  not  apply  to  large  narigable  lakes,  nor  to  rivers  consti- 
tuting the  boundaries  between  New-York  and  other  states. 

*>  Deerficld  v.  Arms,  17  Pick.  41.     In  Pennsylvania  it  is  held,  that  the  owners 
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prietors  of  the  adjoining  banks  have  a  right  to  use  the 
land  and  water  of  the  river,  as  regards  the  pubhc,  in  any- 
way not  inconsistent  with  the  easement ;  and  neither  the 
state,  nor  any  other  individual,  has  the  right  to  divert  the 

stream,  and  render  it  less  useful  to  the  owners  of 
*428     the  soil.'^     It  *would  require  an  express  exception 

in  the  grant,  or  some  clear  and  unequivocal  decla- 


of  land  on  the  I'ivers  Delaware  and  Schuylkill,  have  a  right  to  the  land  between 
high  and  low  water  mark,  subject  to  the  pubhc  easement  or  right  to  pass  over 
it  when  covered  by  the  water.  Ball  v.  Slack,  2  Wharton,  508.  By  compact 
between  Pennsylvania  and  New-Jersey,  the  river  Delaware  remains  a  common 
highway  equally  free  and  open  to  both  states,  but  each  state  reserves  the  right 
of  regulating  the  fisheries  on  the  Delaware  annexed  to  their  respective  shores, 
and  each  state  exercises  concurrent  jurisdiction  on  the  waters  of  the  river.  So, 
by  compact,  the  boundary  line  between  New-York  and  New-Jersey  on  the 
Hudsoji  river,  is  the  middle  of  the  river,  but  the  exclusive  jurisdiction  over  the 
waters  of  the  river  and  bay,  but  not  reaching  to  the  wharves  and  improvements 
on  the  Jersey  shore,  is  in  New-York.  So,  New- Jersey  has  exclusive  jurisdic- 
tion over  the  waters  of  the  sound  between  Staten  Island  and  New-Jersey,  with 
like  reservations.  Rights  of  property  in  each  state  reach  to  the  middle  of  the 
rivers.  Elmer^s  Digest,  5G2.  The  ordinance  of  Congress  of  13th  July,  1787, 
for  the  Government  oj  the  Territory  of  the  United  States,  north-west  of  the 
river  Ohio,  declared  it  to  be  a  fundamental  provision  to  remain  forever  unal- 
terable, that  the  navigable  waters,  leading  into  the  Mississippi  and  St.  Law- 
rence, and  the  carrying  places  between  the  same,  should  be  common  highways, 
and  forever  free.  But  this  provision  did  not  abolish  or  impair  the  common  law 
principle,  that  he  who  owns  the  land  on  both  banks,  owns  the  entire  river,  sub- 
ject only  to  the  easement  of  navigation ;  and  he  who  owns  the  land  upon  one 
bank  only,  owns  to  the  middle  of  the  river,  subject  to  the  same  easement. 
Gavitt  V.  Chambers,  3  Ohio  Rep.  496.  All  the  navigable  waters  in  the  western 
states  and  territories  have,  by  successive  acts  of  Congress,  been  declared  public 
highways,  as,  see  acts  of  May  18th,  and  June  1st,  1796,  March  3d,  1803, 
March  26th,  1804,  March  3d,  1811,  February  20th,  1811,  April  8th,  1812,  June 
4th,  1812,  March  1st,  1817,  May  8th,  1817. 

^  People  V.  Canal  Appraisers,  13  Wendell,  355.  Oliva  v.  Boissonnault, 
St7iart's  Loiver  Canada  Rep.  524.  In  the  case  of  the  Canal  Appraisers  v. 
the  People,  17  Wendell,  57 1,  the  judgment  of  the  Supreme  Court  of  New-York, 
in  13  Wendell,  355,  was  reversed,  and  the  right  of  the  state  over  waters,  above 
the  flow  of  the  sea,  for  all  public  purposes,  in  derogation  of  individual  rights,  was 
declared.  All  i-ivers,  in  fact  navigable,  were  deemed  public  rivers  and  subser- 
vient to  public  uses.  Thus  though  the  erection  of  a  dam  across  the  Hudson 
River,  at  the  sloop-lock  between  Troy  and  Lansingburgh,  destroyed  the  value 
of  a  waterfall,  situate  in  the  middle  sprout  of  the  Mohawk  River,  a  tributary 
stream,  the  owner  of  the  mill-site  was  held  not  entitled  to  damages  or  compen- 
sation, within  the  provision  of  tVie  canal  laws. 
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ration,  or  certain  and  immemorial  usage,  to  limit  the  title 
of  the  owner,  in  such  cases,  to  the  edge  of  the  river. 
Where  a  stream  is  used  in  a  grant  as  a  boundary  or 
monument,  it  is  used  as  an  entirety  to  the  centre  of  it, 
and  to  that  extent  the  fee  passes.  Prima  facie,  said  the 
vice  chancellor  of  England,^  the  proprietor  of  each  bank 
of  a  stream  is  the  proprietor  of  half  the  land  covered  by 
the  stream.  If  the  same  person  be  the  owner  of  the  lands 
on  both  sides  of  the  river,  he  owns  the  whole  river  to  the 
extent  of  the  length  of  his  lands  upon  it.  If  a  fresh  water 
river,  running  between  the  lands  of  separate  owners, 
insensibly  gains  on  one  side  or  the  other,  the  title  of  each 
continues  to  go  adjilum  medium  aquce  ;  but  if  the  altera- 
tion be  sensibly  and  suddenly  made,  the  ownership  re- 
mains according  to  the  former  bounds,  and  if  the  river 
should  then  forsake  its  channel  and  make  an  entire  new 
one  in  the  lands  of  the  owner  on  one  side,  he  will  become 
owner  of  the  whole  river,  so  far  as  it  is  enclosed  b}''  his 
land.  This  is  the  general  doctrine  as  to  alluvions.  If 
soil  be  formed  by  islands,  or  relicted  land  out  of  the  sea 
or  a  river,  by  slow  and  imperceptible  accretion,  it  belongs 
in  the  case  of  the  sea  or  navigable  rivers  to  the  sovereign, 
and  in  the  case  of  rivers  not  navigable  in  the  common  law 
sense  of  the  term,  or  above  where  the  sea  ebbs  and  flows, 
it  belongs  to  the  owners  of  the  adjoining  land.''  Islands 
situated  in  a  river  do  not  form  any  exception   to  this 


*  Wright  V.  Howard,  1  Simons  Sj-  Stetoart,  190.  Shaw,  Ch.  J.,  in  Deerfield 
V.  Arms,  17  Pick.  Rep.  41,  to  the  same  point. 

^  Just.  Inst.  2.  1.  28.  Dig.  41.  1.  tit.  De  Acq.  Rer.  Dominio,  7.  1.  Pvff. 
4.  7.  12.  The  civil  law  says,  that  the  ground  gained  on  a  river  by  alluvion  or 
imperceptible  increase,  belongs  to  the  orvner  of  the  adjoining  \B.nAjure  gentium. 
This  is  also  the  rule  of  the  common  law.  Bracton,  lib.  2.  ch.  2.  Hale,  De 
Jure  Maris,  ch.  6.  2  Blacks.  Com.  261,  2C2.  King  v.  Lord  Yarborough,  3 
Barnw.  4-  Cress.  91.  1  Dow,  N.  S.  178.  S.  C.  New-Orleans  v.  United 
States,  10  Peters'  U.  S.  Rep.  662.  Schultes  on  Aquatic  Rights,  p.  115 — 
138.  Deei-field  v.  Arms,  17  Pick.  Rep.  41.  If  seaweed  be  cast  on  the  sea- 
shore by  slow  degrees  and  gradual  accumulation,  it  belongs  as  a  marine  increase 
to  the  riparian  proprietor.     Emans  v.  Turnbull,  2  Johns.  Rep.  322. 
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general  principle,  and  they  belong  to  the  person  who 
owns  the  land  on  that  side  of  the  river  to  which  they  are 
nearest,  though,  if  they  be  situated  so  as  to  cover  the 
middle  of  the  river,  they  would  belong  in  severalty  to  the 
owners  on  each  side,  according  to  the  original  dividing 
line,  or  Jilwn  aquce,  continued  on  from  the  place  where 
the  waters  begin  to  divide.  Each  proprietor  is  entitled  to 
a  larger  or  smaller  proportion  of  the  alluvial  formation 
and  shore  line,  according  to  the  extent  of  his  original  line 

on  the  shore  of  the  river.'* 
*429         *This  principle  of  the  common  law  has  been 

recognised  and  prevails  in  the  states  of  Maine, 
New-Hampshire,  Massachusetts,  Connecticut,  New- York, 
New- Jersey,  Maryland,  Ohio,  Virginia,  and  Louisiana.'' 


*  Hale,  De  Jure  Maris,  ch.  1,  2,  3,  4.  6.  Bracton,  De  Acq.  Rer.  lib.  2. 
ch.  2.  sec.  2.  Dig.  41.  1.  29.  King  v.  Smith,  Doiig.  Rep.  441.  Code  Na- 
poleon, No.  561.  The  People  v.  Court  Appraisers,  13  Weiidell,  355.  Deer- 
field  w.  Arms,  17  Pick.  Rep.  41.  Toullier,  Droit  Civil,  tom.  iii.  p.  107,  108. 
If  the  waters  of  a  river  be  divided  by  an  island,  and  one-fourth  of  the  stream 
descends  on  one  side  of  the  island,  and  the  residue  on  the  other,  it  was  held  in 
Crooker».  Bragg,  10  Wendell,  260,  that  the  owner  of  the  shore  where  the 
largest  quantity  of  water  flows,  was  entitled  to  the  use  of  the  whole  water  flow- 
ing on  that  side  of  the  island. 

*>  Berry  v.  Carle,  3  Greenleaf  s  Rep.  269.  Morrison  v.  Keen,  ibid.  474. 
Weston,  Ch.  J.,  in  Bradley  v.  Rice,  13  Maine  Rep.  201.  In  that  case  it  was 
held,  and  so  it  had  been,  in  Waterman  v.  Johnston,  13  Pick.  Rep.  261,  that 
where  the  land  in  a  conveyance  was  bounded  by  a  pond  of  water,  the  grant 
extended  only  to  the  margin  of  the  pond.  Claremont  v.  Carlton,  2  N.  H.  Rep. 
369.  King  V.  King,  7  Mass.  Rep.  496.  Lunt  v.  Holland,  14  ibid.  149.  Ingi-a- 
ham  V.  Wilkinson,  4  Pick.  Rep.  268.  Adams  v.  Pease,  2  Conn.  Rep.  481. 
Warner  v.  Southworth,  6  ibid.  All.  In  this  last  case  it  was  held,  that  if  a  wide 
ditch  or  a  wide  stone  wall  constituted  the  boundary  line,  and  the  owner  on  one 
side  conveyed  his  land,  bounding  the  grantee  on  the  ditch  or  wall,  the  same  prin- 
ciple would  apply,  and  the  grant  would  extend  to  the  centre  of  the  ditch  or  wall. 
Palmer  V.  Mulligan,  3  Caines'  Rep.  318.  The  People  v.  Piatt,  17  Johns.  Rep. 
195.  Hooker  v.  Cummings,  ^0  ibid.  90.  Ex  parte  Jennings,  6  Cowen^s  Rep. 
518.  Arnold  v.  Mundy,  1  Halsted's  Rep.  1.  Hayes,  Ex'r.  v.  Bowman, 
1  Randolph's  Rep.  417.     Mead  v.  Haynes,  3  ibid.  33.     Home  v.  Richards, 

4  Call,  411.     Gavit  v.  Chambers,  3  Ohio  Rep.  495.     Browne  v.  Kennedy, 

5  Harr.  Sf  Johns.  195.  Morgan  v.  Livingston,  6  Martin's  Louis.  Rep.  Id. 
Battnre  was  said  to  be  a  marine  term,  and  denotes  a  bottom  of  sand,  &c.,  rising 
towards  the  surface,  and  applies  equally  when  the  elevation  has  reached  above 
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In  Maine  and  Massachusetts,  some  alterations  in 
*the  common  law  have  taken  place ;  for  by  the  *430 
colony  ordinance  of  1641,  and  by  usage  arising 
therefrom,  the  proprietors  of  the  adjoining  land,  on  Ijays 
and  arms  of  the  sea,  and  other  places  where  the  tide 
ebbs  and  flows,  go  to  low-water  mark,  subject  to  the 
public  easement,  and  not  exceeding  one  hundred  rods 
below  high-water  mark.  According  to  judicial  construc- 
tions of  that  ordinance,  the  flats  between  high  and  low 
water  mark  may  be  occupied   by  wharves  and  other 


the  surface  of  the  water,  and  the  estate  of  the  riparian  proprietor  which  fronts 
to  the  river,  takes  a  property  in  the  batture  as  well  as  in  the  bank.  In  Browne 
■V.  Kennedy  it  was  held,  that  if  the  state  be  entitled  to  the  soil  covered  by  a  river 
not  navigable,  and  grant  the  lands  lying  on  such  a  river,  and  names  the  river  as 
a  boundary,  the  grantee  becomes  a  riparian  proprietor,  and  entitled  to  the  land 
the  river  covers,  adjilum  medium  aqucB.  A  vai-iety  of  cases  to  the  same  effect, 
are  cited  in  the  learned  note  of  the  reporter,  in  6  Cowen^s  Rep.  544  ;  and  they 
demonstrate  the  existence  of  the  rule  that  a  grantee,  bounded  on  a  river,  (and  it 
is  almost  immaterial  by  what  mode  of  expression,)  goes  ad  medium,  Jilutn  aqua, 
unless  there  be  decided  language,  showing  a  manifest  intent  to  stop  short  at 
the  water's  edge.  So,  if  a  conveyance  of  land  on  the  bank  of  a  river,  not  navi- 
gable, be  bounded  along  the  shore  of  the  river,  the  grantee  still  takes  adjilnm 
aqua.  Starr  v.  Child,  20  Wendell,  149.  In  the  case  of  the  Canal  Commis- 
sioners ».  the  People,  5  Wendell,  423,  the  language  of  the  judges  of  the  Court 
of  Errors,  in  New-York,  was,  that  by  the  rule  of  the  common  law  which  prevailed 
here,  grants  of  lands,  bounded  on  rivers  above  tidewater,  eyAenAed.  usque  ji.lum, 
aq^icB,  including  the  beds  of  rivers  and  the  islands  therein ;  and  the  exclusive 
right  of  fishing,  unless  the  same  was  clearly  intended  to  be  reserved,  but  subject, 
nevertheless,  to  the  right  of  the  public  to  use  the  water  as  a  highway.  The  right 
of  the  riparian  ovv'ner  to  the  stream,  is  as  sacred  as  other  private  property,  and 
the  state  cannot  ajjpropriate  the  water  to  public  uses  by  artificial  erections  or 
improvements,  without  making  compensation.  The  People  v.  Canal  Appraisers, 
13  Wendell,  355.  Lands  under  the  waters  of  na\-iga'ble  lakes  are  placed  on  the 
same  footing  with  lands  under  the  waters  of  na\-igable  rivers,  and  they  require  a 
specific  grant  to  enable  the  riparian  proprietor  to  go  beyond  the  shore,  and  the 
grant  of  the  bed  of  such  lakes  can  only  be  made  to  the  owner  of  the  adjoining 
land.  This  is  the  rule  in  New-York,  equally  as  to  the  waters  of  navigable  rivers 
and  lakes.  Nexo-Yorh  Revised  Statutes,  vol.  i.  208.  sec.  67.  In  Scotland, 
navigable  lakes,  though  not  considered  strictly  inter  regalia,  yet,  if  they  form 
great  channels  of  communication,  Mr.  Bell  thinks  there  is  some  reason  to  regard 
them  as  res  jmblicce,  and  subject  to  public  uses  as  a  navigable  river.  Principles 
of  the  haiB  of  Scotland,  171.  In  this  country,  our  great  na\'igable  lakes  are 
properly  regarded  as  public  property,  and  not  susceptible  of  private  property  any- 
more than  the  sea. 
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erections,  provided  the  easement  or  passage  be  not  too 
much  obstructed.*  The  common  law,  as  we  have  already 
seen,  has  been  rejected,  or  deemed  inapplicable  to  the 
great  inland  rivers  in  Pennsylvania,  and  the  owners  of 
the  land  on  the  banks  of  them  do  not,  as  of  course, 
acquire  a  right  to  the  soil  covered  by  the  waters  of  the 
rivers,  but  the  soil  and  waters  of  the  rivers,  with  the 
rights  and  privileges  incident  thereto,  remain  in  the' 
public.''     In  South  Carolina  the  doctrine  of  the  common 


^  Storer  v.  Freeman,  6  Mass.  Rep.  435.  Dane^s  Abr.  vol.  ii.  693,  694. 
Parker,  Ch.  J.,  in  Ingraham  v.  Wilkinson,  4  Pick.  Rep.  258.  See,  also,  supra, 
p.  415.  The  colonial  ordinance  of  1641  extended  the  title  of  riparian  proprietors 
to  the  low-water  mark,  and  though  it  was  originally  limited  to  the  Plymouth 
Colony,  and  aftei  wards  annulled,  yet  the  doctrine  of  it  is  held  in  Massachusetts 
and  Maine  to  be  part  of  the  common  law  of  those  states.  Parsons,  Ch.  J.,  in 
Storer  v.  Freeman,  6  Mass.  Rep.  438.  Lapish  v.  Bangor  Bank,  8  Greenleaf, 
85.  In  the  case  of  the  Commonwealth  of  Massachusetts  v.  Wright,  {American 
Jurist,  No.  6.  p.  185,)  it  was  decided,  in  1829,  that  a  wharf  extending  into  the 
navigable  channel  in  Boston  harbour,  so  as  in  the  course  of  time  to  injure  the 
navigation,  was  indictable  as  a  public  nuisance ;  and  upon  conviction,  it  was 
ordered  to  be  abated  at  the  expense  of  the  defendants.  See  Rex  v.  Lord  Gros- 
venor,  2  Starkie,  511,  and  Hale,  De  Portibus  Maris,  ch.  7.  sec.  2.  Whether 
the  erection  in  such  cases  amounts  to  a  common  nuisance,  is  a  question  of  fact. 
The  law  of  Connecticut  declares  it  to  be  a  common  nuisance  to  dam,  stop,  or 
obstruct  any  river,  brook,  stream,  or  run  of  water,  or  divert  the  same  from  its 
natural  course,  to  the  prejudice  of  any  person,  without  liberty  from  the  town, 
where  such  town  has  a  right  to  grant  it.  Revised  Statutes  of  Connecticut, 
1821,  p.  362. 

*>  Carson  v.  Blazer,  2  Bimie/s  Rep.  475.  Shrunk  v.  President  of  the 
Schuylkill  Navigation  Company,  14  Serg.  4'  Rawle,  71.  In  Starr  v.  Child,  20 
Wendell,  149,  Mr.  J.  Bronson  earnestly  contended,  that  the  rule  of  the  common 
law,  that  the  flow  and  reflow  of  the  tide  was  the  test  of  a  public  river,  did  not 
apply  to  the  great  fresh-water  rivers  of  New-York,  and  that  they  belonged  to  the 
public ;  but  the  majority  of  the  court  adhered  to  and  declared  the  common  law 
rule.  In  Alabama  the  rule  is,  that  every  water  course,  suited  to  the  ordinai-y 
purposes  of  navigation,  whether  the  tide  ebbs  and  flows  or  not,  is  a  public  high- 
way, and  the  riparian  owner  cannot  assert  any  private  right  of  soil  to  the  bed  of 
the  river  beyond  the  low-water  mark.  The  question  in  that  state  does  not  depend 
upon  the  common  law  test  of  the  ebbing  and  flowing  of  the  tide,  for  if  the  river 
be  suited  to  the  ordinary  purposes  of  navigation,  it  is,  by  statute,  declared  to  be  a 
public  highway,  and  the  title  to  the  bed  of  the  river  remains -in  the  public,  unless 
it  has  been  expressly  granted.  Bullock  v.  Wilson,  2  Porter'' s  Rep.  436.  And 
it  is  competent  to  a  state  government  to  authorize  the  erection  of  a  bridge  across 
a  navigable  river,  below  where  the  coasting  trade  is  carried  on  by  licensed  ves- 
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law  on  this  subject  has  been  held  to  be  inapplicable  ;  but 
as  the  common  law  still  applies  to  rivers  capable  of  being 
made  navigable,  and  which  possess  obstructions  to 
the  passage  of  boats  of  every  description,  and  *as  *431 
the  adjoining  owners  in  such  cases  go  ad  filum 
aqua,""  the  modifications  which  the  common  lav/  has 
undergone  do  not  seem  to  be  very  material.  So,  in  North 
CaroHna,  the  ebbing  and  flowing  of  the  tide  is  not  the  sole 
test  of  a  navigable  river.  If  a  river  be  deep  enough  for 
sea-vessels  to  navigate  to  and  from  the  ocean,  it  is  a 
navigable  stream,  and  the  boundary  of  the  adjacent  land, 
is  not  the  thread  or  middle  of  the  channel,  but  the  edge 
of  the  water  at  low-water  mark.^ 

The  seashore,  according  to  Lord  Hale's  definition,  is 
the  ground  between  the  ordinary  high  and  low  water 
mark,  and  it  prima  fagie,  and  of  common  right,  belongs  to 
the  king,  but  may  be  vested  in  a  subject  by  prescription, 
or  by  grant,  as  if  the  king  grants  a  manor  aim  littore  maris 
eidem  adjaccnte,  the  shore  itself  will  pass.*=  But  it  was 
said  by  the  Ch.  J.,  in  Arnold  v.  Mundy,^  that  a  grant 
bounded  upon  navigable  water,  where  the  tide  ebbs  and 
flows,  extended  to  high-water  mark  when  the  tide  was 
hio-h,  and  to  low-water  mark  when  the  tide  was  low,  and 
that  the  immediate  space  between  high-water  and  low- 
water  mark,  might  be  reclaimed,  and  exclusively  appro- 


sels,  pro\ade(l  the  bridge  be  built  with  a  draw,  for  the  passing  and  repassing  of 
vessels,  free  of  expense.  The  People  v.  S.  and  R.  Railroad  Company,  15 
Wendell,  113. 

a  Gates  V.  Wadlington,  1  M' Cord's  Rep.  580. 

•>  Wilson  V.  Forbes,  2  Dev.  Rep.  30.  Ingram  v.  Threadgill,  3  ibid.  59.  In 
the  latter  case  it  was  the  language  of  the  court,  that  in  a  river  not  navigable  for 
the  purposes  of  navigation,  the  right  of  fishing  belongs  to  the  riparian  owners. 

■^  Hale,  De  Jure  Maris,  ch.  4,  5.  Constable's  case,  5  Co.  105.  107.  b.  The 
shore  of  a  fresh  river  is  where  the  land  and  water  ordinarily  meet.  6  Cowen, 
547.  By  the  Civil  Code  of  Louisiana,  art.  442,  the  seashore  is  declared  to  be 
that  space  of  land  over  v/hich  the  sea  spreads  in  the  highest  water,  during  the 
winter  season. 

d  1  Halsted's  Rep.  I. 
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priated  by  the  owner  of  the  adjacent  land,  to  wharves, 
buildings,  and  other  erections.''  There  may  be  a  movable 
freehold,  as  is  stated  by  Lord  Coke  ;''  and  if  a  grant  was 
made  of  the  seashore,  the  freehold  would  shift  as  the  sea 
receded  or  encroached,  and  it  would  take  all  the  soil  that 
should,  from  time  to  time,  be  within  high  and  low  water 
mark/  But  I  should  apprehend  the  better  opinion  to  be, 
that  in  ordinary  grants  of  land  bounded  on  the  sea,  or  a 
river,  the  boundary  limit  must  be  stable,  either  at  ordinary 
high  or  low  water  mark,  and  not  subject  to  alternate 
change  with  the  flux  and  reflux  of  the  tide.  In  Handleifs 
Lessee  v.  Anthony,'^  it  was  considered  as  a  general,  natural, 
and  convenient  rule  of  construction  in  public  grants  of 
territory  bounded  by  a  river,  instead  of  being 
*432  bounded  by  the  bank  or  *shore,  to  take  the  per- 
manent river  for  the  boundary  line,  and  that  would, 
of  course,  carry  the  line  to  ordinary  low-water  mark,  and 
include  the  land  left  diurnally  bare  by  the  receding  of  the 
water.  The  rule  was,  in  that  case,  applied  to  a  country 
or  state  bounded  by  a  river ;  and  the  English  common 
law  does  not  allow  the  riparian  owner,  under  the  grant  of 
the  sovereign,  of  lands  bounded  on  tide-waters,  to  go 
beyond  ordinary  high-water  mark.^     Such  grants   are 


*  In  Scotland  the  owner  of  land,  bounded  on  the  seashore,  may  prevent  the 
encroachment  of  the  sea  by  artificial  operations,  and  thereby  gain  by  embank- 
ments, holding  the  shore  subject  to  the  public  uses.  BelVs  Principles  of  the 
Law  of  Scotland,  169. 

b  Co.  Litt.  43.  b. 

•^  Bayley,  J.,  in  Scratton  v.  Brown,  4  Barnw.  4-  Cress.  485. 

d  5  Wheat.  Rep.  374. 

"^  Parsons,  Ch.  J.,  in  Storer  v.  Freeman,  6  Mass.  Rep.  438.  Cortelyou  v. 
Van  Brundt,  2  Johns.  Rep.  357.  In  Kean  v.  Stetson,  5  Pickering,  492,  it  was 
considered,  that  the  whole  of  a  navigable  river  included  within  high-water  mark, 
on  each  side,  was  a  public  highway,  and  owners  of  the  adjoining  lands  have  no 
right  to  erect  wharves  and  other  obstructions  between  high  and  low  water  mark, 
if  it  materially  injure  or  straiten  the  passage  for  vessels  and  boats.  A  grant  or 
prescription  to  occupy  the  flats  of  a  navigable  river  with  wharves  and  other  erec- 
tions, is  always  upon  the  implied  condition,  that  they  do  not  essentially  impair  the 
public  easement  in  the  stream,  for  then  the  erection  would  become  a  nuisance. 
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construed  most  favourably  for  the  king,  and  against  the 
o-rantee :  and  Sir  William  Scott  has  vindicated'"^  such  a 
rule  of  construction  as  founded  in  wise  policy,  for  grants 
from  the  crown  arc  made  by  a  trustee  for  the  public,  and 
no  alienation  should  be  presumed  that  was  not  clearly 
and  indisputably  expressed. 

2.   Of  highivays. 

Every  thoroughfare  which  is  used  by  the  public,  and 
is,  in  the  language  of  the  English  books,  "  common  to  all 
the  king's  subjects,"  is  a  highway,  whether  it  be  a  car- 
riage-way, a  horse-way,  a  foot-way,  or  a  navigable  river. 
It  is,  says  Lord  Holt,  the  genus  of  all  public  ways.^  The 
law  with  respect  to  pubHc  highw^ays,  and  to  fresh-water 
rivers,  is  the  same,  and  the  analogy  perfect,  as  concerns 
the  right  of  soil.  The  presumption  is  that  the  owners  of 
the  land  on  each  side  go  to  the  centre  of  the  road,  and 
they  have  the  exclusive  right  to  the  soil,  subject  to  the 
right  of  passage  in  the  public.*^  Being  owners  of  the  soil, 
they  have  a  right  to  all  ordinary  remedies  for  the  free- 
hold.    They  may  maintain  an  action  of  ejectment  for 


a  5  Rob.  Aim.  Rep.  182.  In  Holister  v.  Union  Company,  9  Conn.  Rep. 
436  a  grant  on  a  navigable  river  was  not  construed  so  as  to  impede  the  reason- 
able improvement  of  the  navigation,  though  remote  and  consequential  damages 
to  the  banks  or  shores  of  the  river  might  ensue. 

b  The  Queen  v.  Saintitf,  6  Mod.  Rep.  255. 

"^  Chatham  v.  Brainerd,  11  Conn.  Rep.  60.  The  law  is  well  settled,  that 
where  a  mere  easement  is  taken  for  a  public  highway,  the  soil  and  freehold  re- 
main in  the  owner  of  the  land,  encumbered  only  with  the  easement,  or  right  of 
passage  in  the  public.  And  upon  the  discontinuance  of  the  highway,  the  soil 
and  freehold  revert  to  the  owner  of  the  land.  Faii-field  v.  Williams,  4  Mass. 
Rep.  427.  Perley  v.  Chandler,  6  ibid.  454.  Stackpole  v.  Healy,  16  Mass. 
Rep.  33.  Mayor,  &c.  of  Savannah  v.  Steamboat  Company,  R.  M.  Charlton's 
Rep.  342.  United  States  y.  Harris,  1  Sumner,  21.  37.  Nicholsons.  Stockett, 
1  Walker's  Mississippi  Rep.  67.  In  the  matter  of  John  and  Cherry  Streets, 
19  Wendell,  659.  666.  Nelson,  J.,  12  Wendell,  371.  373.  It  is  a  principle 
of  the  common  law,  and  equally  the  law  in  every  state,  unless  specially  con- 
trolled. In  one  of  the  cases  above  cited,  the  owner  was  held  to  be  restored  to 
the  use  of  the  soil,  though  he  had  received  compensation  for  it. 
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encroachments  upon  the  road,  or  an  assize  if  disseized  of 
it,  or  trespass  against  any  person  who  digs  up  the  soil  of 

it,  or  cuts  down  any  trees  growing  on  the  side  of 
*4-33     the  road,  and  *left  there  for  shade  or  ornament. 

The  freehold,  and  all  profits,  belong  to  the  owners 
of  the  adjoining  lands.  They  may  carry  water  in  pipes 
under  the  highway,  and  have  every  use  and  remedy  that 
is  consistent  with  the  servitude  or  easement  of  a  way 
over  it,  and  with  police  regulations.^     The  established 


a  1  Rol.  Abr.  392.  B.  2  Inst.  705.  Lade  v.  Shepherd,  Str.  Rep.  1004. 
Gibbs,  Ch.  J.,  7  Taunt.  Rep.  39.  Abbott,  Ch.  J.,  2  Starkie's  Rep.  463. 
Doe  V.  Pearsey,  7  Barnw.  ^  Cress.  304.  Goodiitle  v.  Alker,  1  Burr.  Rep. 
133.  143.  Headlam  v.  Hedley,  1  Holt\s  N.  P.  Rep.  463.  Cortelyou  v.  Van 
Brundt,  2  Johns.  Rep.  357.  Jackson  v.  Hathaway,  15  ibid.  447.  Makepeace 
V.  Worden,  1  N.  Hamp.  Rep.  16.  Peck  v.  Smith,  1  Conn.  Rep.  103.  Perley 
V.  Chandler,  6  Mass.  Rep.  454.  Bobbins  v.  Borman,  1  Pick.  Rep.  122. 
Adams  v.  Emerson,  6  Pick.  Rep.  57.  Writter  v.  Harvey,  1  M'Cord,  67. 
Boiling  V.  Mayor  of  P.,  3  Randolph,  563.  Chambers  v.  Furry,  1  Yeates^  Rep. 
167.  Vomeroy  v.MiWs,^  Vermont  Rep. '2.79.  Gidney  «.  Earll,  12  Wendell's 
Rep.  98.  Mayor,  &c.  of  Savannah  v.  Steamboat  Company,  R.  M.  Charlton's 
Rep.  342.  The  statute  of  New-York,  (iV.  Y.  Revised  Statutes,  vol.  i.  525,) 
allowing  the  owners  of  lands  adjoining  highways  to  plant  trees  on  the  sides  of 
the  road,  and  to  bring  actions  of  trespass  for  injuring  them,  assumes  and  affirms 
the  principle  of  the  common  law  in  relation  to  such  rights.  It  specially  declares 
that  all  trees  standing  or  lying  on  any  land  over  which  a  highway  is  laid  out  are 
for  the  use  of  the  owner  of  the  land,  except  such  as  may  be  requisite  to  make  or 
repair  the  highway  or  bridges  on  the  land.  Though  a  turnpike  corporation  has 
only  an  easement  in  the  land  over  which  the  turnpike  road  is  located,  a  grant  of 
the  use  of  the  land  necessary  for  the  enjoyment  of  the  franchise,  as  by  erecting 
toll-houses,  and  digging  wells  and  collars  for  their  accommodation,  is  necessarily 
implied.  Txuikex  v.  To-wer,  9  Pick.  Rep.  109.  By  the  law  of  Louisiana,  which 
follows  in  this  respect  the  civil  and  not  the  common  law,  the  soil  of  public  high- 
ways is  in  the  public.  Renthorp  v.  Bourg,  4  Martin's  Rep.  97.  Dig.  43.  8. 
2.  21.  In  the  city  of  New-York,  the  rule  is,  that  if  a  lot  be  sold,  bounded  on  a 
street  as  designated  on  a  map  of  the  city,  or  of  the  owner's  land,  the  purchaser 
takes  the  lot  with  the  indefeasible  privilege  of  a  right  of  way  in  the  street  as  an 
easement.  The  fee  of  the  street  remains  in  the  vendor,  but  subject  to  the  ease- 
ment, and  the  value  of  his  fee  is  but  nominal.  This  right  of  way  is  founded  on 
an  implied  covenant  in  the  grant.  The  street  is  considered  by  means  of  the  sale 
and  map  as  dedicated  to  the  public  by  the  vendor,  when  the  municipal  autho- 
rities shall  think  proper  to  open  the  street.  In  the  matter  of  Lewis-sti'eet,  2 
Wendell's  Rep.  472,  Li%'ingston  v.  Mayor  of  New-York,  8  ibid.  85,  Wymant?. 
Mayor  of  New-York,  11  ibid.  486,  the  cases  of  City  of  Cincinnati  v.  Lessee  of 
White,  6  Peters'  U.  S.  Rep.  431,  and  of  the  Trustees  of  Watertown  v.  Cowen, 
4  Paige's  Ch.  Rep.  510,  lay  down  the  same  rule,  that  if  the  owner  of  lands  in 
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inference  of  law  is,  that  a  conveyance  of  land  bounded 
on  a  public  highway,  carries  with  it  the  fee  to  the  centre 
of  the  road,  as  part  and  parcel  of  the  grant.  The  idea 
of  an  intention  in  a  grantor  to  withhold  his  interest  in  a 
road  to  the  middle  of  it,  after  parting  with  all  his  right  and 
title  to  the  adjoining  land,  is  never  to  be  presumed.  It 
vt'ould  be  contrary  to  universal  practice  ;  and  it  was  said, 
in  Peck  v.  Smith, ^  that  thei'e  was  no  instance  where  the 
fee  of  a  highway,  as  distinct  from  the  adjoining  land,  was 
ever  retained  by  the  vendor.  It  would  require  an  express 
declaration,  or  something  equivalent  thereto,  to  sustain 
such  an  inference  ;  and  it  may  be  considered  as 
the  *general  rule,  that  a  grant  of  land  bounded  *434 
upon  a  highway  or  river,  carries  the  fee  in  the 
highway  or  river  to  the  centre  of  it,  provided  the  grantor 
at  the  time  owned  to  the  centre,  and  there  be  no  words 
or  specific  description  to  show  a  contrary  intent.''  But 
it  is  competent  for  the  owner  of  a  farm  or  lot,  having  one 
or  more  of  its  sides  on  a  public  highway,  to  bound  it  by 
express  terms  on  the  side  or  edge  of  the  highway,  so  as 
to  rebut  the  presumption  of  law,  and  thereby  reserve  to 
himself  his  latent  fee  in  the  highway.  It  is  equally  com- 
petent for  the  riparian  proprietor  to  sell  his  upland  to  the 
top  or  edge  of  the  bank  of  a  river,  and  to  reserve  the 
stream,  or  flats  below  high-water  mark,  if  he  does  it  by 


a  city  or  village  lays  the  same  out  in  lots  and  streets,  and  sets  apart  ground  for 
a  public  square  or  common,  it  is  a  dedication  of  the  streets  or  square  to  the 
public,  of  which  the  grantees  cannot  be  deprived. 

a  1  Conn.  Rep.  103. 

i-  1  Rol.  Abr.  392.  B.  pi.  5.  Stevens  v.  Whistler,  11  Easfs  Rep.  51. 
Headlam  v.  Hedley,  1  Holt's  N.  P.  Cases,  463.  Wright  z).  Howard,  1  Simons 
Sf  Stewart,  190.  Brown  v.  Kennedy,  5  Harr.  4"  Johns.  19.5.  Cortelyou  v. 
Van  Brundt,  2  Johns.  Rep.  357.  Jackson  v.  Hathaway,  15  ibid.  447.  Canal 
Commissioners  v.  the  People,  5  Wendell's  Rep.  423.  Lunt  v.  Holland,  14 
Mass.  Rep.  149.  Hatch  v.  Dwight,  17  ibid.  289.  Claremont  v.  Carlton,  2 
JV.  H.  Rep.  369.  Morrison  v.  Keen,  3  Greenleaf,  474.  Contra,  Tyler  v. 
Hammond,  11  Pick.  Rep.  193. 

Vol.  III.  64 


434  OF  REAL  PROPERTY.  [Part  VI. 

clear  and  specific  boundaries.*  The  purchaser,  in  such 
a  case,  takes  the  bank  of  the  river  as  it  is,  or  may  there- 
after be,  by  alluvion  or  decrease  of  the  flow  of  the  river. 
He  takes  it  subject  to  the  common  incidents  which  may 
diminish  or  increase  the  extent  of  his  boundaries.^  He 
may  also  convey  the  bed  of  a  stream  separate  from  the 
land  which  bounds  it.*^ 

3.  Of  servitudes  and  vicinage. 

The  civil  law  treated  very  extensively  of  these  incor- 
poreal rights  annexed  to  land  ;  and  what  in  the  common 
law  are  termed  easements,  or  a  right  which  one  man  has 
to  use  the  land  of  another  for  a  special  purpose,  went 
under  the  general  denomination  of  servitudes,  because  they 
were  charges  on  one  estate  for  the  benefit  of  another. 
Toullier  defines  servitudes  to  be  real  rights,  jtcra  in  re, 
existing  in  the  property  of  another.  Like  incorporeal 
hereditaments,  they  have  been  held  not  to  pass  without 
a  grant.**  By  virtue  of  such  a  right,  the  proprietor  of  the 
estate  charged  is  bound  to  permit,  or  not  to  do,  certain 
acts  in  relation  to  his  estate,  for  the  utility  or  accommo- 
dation of  a  third  person,  or  of  the  possessor  of  an  adjoin- 
ing estate.  The  term  is  a  metaphorical  expression,  bor- 
rowed from  personal  servitude,  but  the  charge  is  entirely 
attached  to  real  estates,  and  not  to  the  person.  Servi- 
tutum  ca  nattira  est,  ut  aliquid  patiatur  a.ut  non  faciat. 
Servitutem  non  hominem  dehere  sed  rcm.^ 


^  Storer  v.  Freeman,  6  Mass.  Rep.  435.  17  ibid.  229.  Jackson  v.  Hatha- 
way, 15  Johns.  Rep.  447. 

^  Adams  v.  Frothingham,  3  Mass.  Rep.  352.  Scratton  v.  Brown,  4  Barnw. 
4-  Cress.  485.     Dunlap  v.  Stetson,  4  Mason's  Rep.  349. 

<^  Den  V.  Wright,  1  Peters''  Cir.  Rep.  64. 

^  Orleans  Navigation  Company  v.  New-Orleans,  2  Martin,  214. 

"^  Dig.  8.  1.  15.  Ibid.  8.  5,  6.  2.  T-oullier's  Droit  Civil  Frangais,  torn, 
iii.  n.  376.  Institutes  of  the  Civil  Law  of  Spain,  by  Doctors  Asso  and  Manuely 
translated  by  Z.  i^.  C.  Johnston,  1825.  This  digest  of  the  civil  jurisprudence 
of  Spain  collects  summarily,  and  states  with  great  precision,  the  Spanish  law 
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The  regulations  in  the  civil  law  on  the  subject  of  urban 
and  rural  servitudes  were  just  and  equitable,  and  the 
provisions  made  to  define  and  protect  those  rights,  were 
far  more  minute  and  precise  than  those  which  are 
to  be  found  *on  the  same  subjects  in  the  books  of  *436 
the  common  law  ;  and  it  is  difficult  to  solve  many 
questions  arising  on  those  rights,  without  having  recourse 
to  the  solid  and  luminous  principles  of  the  civil  law, 
which  are  of  permanent  and  universal  application.^ 

In   cities,   where   the   population   is   dense,   and   the 
buildings  compact,  a  great  variety  of  urban  services  grow 


concerning  servitudes,  both  in  town  and  countiy;  (lib.  2.  tit.  6,)  and  it  appears 
to  be  a  veiy  close  adoption  of  the  distinctions  of  the  civil  law  on  the  subject  of 
rural  and  city  ser.\dces.  The  Code  Napoleon,  b.  2.  tit.  4,  has  also  condensed, 
and  the  Civil  Code  of  Louisiana  has  borrowed  from  it,  the  principles  of  the 
civil  law  on  the  subject  of  servitudes.  Before  the  promulgation  of  the  code, 
there  were  many  French  treatises  on  servitudes,  and  in  the  i2epe?-<oire  de  Juris- 
prudence, par  Merlin,  and  in  his  Questions  de  Droit,  tit.  Servitude,  a  crowd 
of  Italian,  German,  and  French  treatises  on  ser\'itudes  are  cited,  and  among 
them  the  Traiti  des  Servitudes,  by  Lalaure,  which,  Toullier  says,  has  been  of 
great  use  to  all  succeeding  writers.  The  subject  is  ti-eated  at  large  by  Merlin, 
and  he  has  enriched  it  with  forensic  discussions.  The  treatise  by  Desgodets  was 
a  simple  commentary  upon  the  law  of  buildings  under  the  custom  of  Paris ;  but 
since  the  era  of  the  code,  M.  Le  Page  has  published  two  octavo  volumes,  entitled 
Lois  des  Batimes,  ou  le  Nouveau  Desgodets,  in  which  the  law  of  vicinage,  in 
relation  to  city  servitudes,  is  examined  with  great  minuteness  of  detail.  The 
Traiti  du  Voisinage,  in  two  volumes  octavo,  by  M.  Fournel,  a  French  lawyer 
of  the  old  regime,  discusses  at  large  the  different  subjects  embraced  by  the  law 
of  xncinage,  in  an  alphabetical  or  dictionary  form ;  and  he  is  a  learned  and 
voluminous  writer,  who  has  published  several  interesting  tracts  on  various 
branches  of  the  law,  and  who  speaks  with  freedom  and  contempt  of  the  great 
mass  of  laws  and  ordinances  promulgated  by  the  revolutionists  in  France  prior 
to  1800,  when  the  first  edition  of  his  work  on  the  law  of  vicinage  appeared.  In 
those  legislative  assemblies,  he  says,  there  were  peu  de  jurisconsultes,  bea7ccoup 
d'hommes  de  loi.  Since  the  new  code,  the  Traite  des  Servitudes,  suivant  les 
Principes  du  Code,  par  M.  Pardessus,  is  much  regarded,  and  this  eminent 
professor  is  always  cited  by  Toullier  with  respect,  though  he  combats  with  free- 
dom many  of  his  opinions.  Toullier  himself  (torn.  iii.  326 — 554,)  has  discussed 
the  whole  of  this  subject  of  servitudes  upon  the  principles  of  the  code,  with  his 
usual  order,  accuracy,  and  learning. 

*  M.  Fournel,  when  speaking  of  the  Roman  law  in  relation  to  this  subject, 
says,  that  Quelque  chose  que  vous  deruandez  aux  lois  Romaines,  elles  vous  en 
four7iissent  la  rfponse ;  and  we  may  say  of  that  law,  as  the  younger  Pliny  said  of 
Titus  Aristo,  who  was  an  accomplished  lawyer,  and  his  particular  friend ;  Nihii 
est  quod  discere  velis,  quod  ille  docere  nan  possit. 
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out  of  the  relation  of  vicinage.  There  is  the  right  of  sup- 
port, which  arises  from  contract,  or  prescription  which 
imphes  a  grant.  This  right  is  where  the  owner  of  a 
house  stipulates  to  allow  his  neighbour  to  rest  his  timbers 
on  the  walls  of  his  house.  There  is  also  the  servitude  of 
drip,  by  which  one  man  engages  to  permit  the  waters 
flowing  from  the  roof  of  his  neighbour's  house  to  fall  on 
his  estate.  So  there  is  the  right  of  drain,  or  to  convey 
water  in  pipes  through,  or  over  the  estate  of  another. 
The  right  of  way  may  also  be  attached  to  a  house,  entry, 
gate,  well,  or  city  lot,  as  well  as  to  a  country  farm. 
These  servitudes  or  easements  must  be  created  by  the 
owner,  and  one  tenant  in  common  cannot  establish  them 
upon  the  common  property  without  the  consent  of  his 
co-tenant.*  The  exercise  of  these  urban  and  rural  servi- 
tudes may  be  limited  to  certain  times.  The  right  of 
drawing  water,  for  instance,  from  a  neighbour's  well, 
may  be  confined  to  certain  hours,  or  a  right  of  passage 
may  be  confined  to  a  part  of  the  day,  or  to  a  certain 
place.'' 


a  Dig.  8.  1.  2.  Ibid.  8.  2.  19.  Pothier,  Covtume  d' Orleans,  Int.  to  tit.  13, 
des  Servitudes,  art.  2.  n.  6.  See,  also,  his  Traits  du  Quasi-Contrat  de  Coni- 
m,unaut6,  passim.  Institutes  of  the  Latos  of  Holland,  by  Vander  Linden,  b. 
1.  ch.  11.  sec.  2.  Institutes  of  the  Civil  Law  of  Spain,  by  Doctors  Asso  and 
Manuel,  h.  2.  tit.  6.  Bell's  Principles  of  the  Law  of  Scotland,  p.  266 — 274. 
Civil  Code  of  Louisiana,  ait.  734 — 738.  In  Surge's  Comm.  on  Colonial  and 
Foreign  Laics,  vol.  ii.  tit.  Servitudes,  the  law  of  urban  and  rural  servitudes, 
under  the  civil  law,  and  the  codes  of  those  nations  which  have  adopted  and 
modified  the  civil  law,  is  extensively  considered.  Servitudes,  chargeable  upon 
the  estate  in  common,  such  as  the  right  to  enter,  and  search,  and  dig  for  coal, 
and  carry  it  away,  would  go  to  alter,  injure,  waste,  and  destroy  the  estate ;  and 
any  attempt  to  do  it  without  common  consent,  or  under  some  equitable  modifica- 
tion to  be  prescribed  on  partition  or  otherwise,  would  subject  the  party  to  the 
action  of  trespass  or  waste,  or  to  restraint  by  injunction  at  the  instance  of  the 
dissenting  co-tenant. 

*>  The  law  of  vicinage  rests  on  just  foundations.  Any  act  or  default  of  the  pos- 
sessor of  a  tenement,  to  the  injury  of  a  party  interested  in  the  neighbouring  tene- 
ment, becomes  a  nuisance.  So,  if  a  person,  negligently  and  without  ordinary 
prudence,  constructs  a  hay-rick  on  the  extremity  of  his  land,  and  with  great 
negligence  suffers  hay  to  remain  liable  to  spontaneous  ignition,  and  it  takes 
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4.   Of  iiarty-iualls. 

If  there  be  a  party-wall  between  two  houses, 
and  the  owner  of  one  of  *the  houses  pulls  it  clown,  *437 
in  order  to  build  a  new  one,  and  with  it  he  takes 
down  the  party-wall  belonging  equally  to  him  and  his 
neighbour,  and  erects  a  new  house  and  new  wall,  he  is 
bound,  on  his  part,  to  pull  down  the  wall  and  reinstate  it 
in  a  reasonable  time,  and  with  the  least  inconvenience ; 
and  if  the  necessity  of  the  reparation  of  the  old  wall  be 
established,  the  neighbour  is  bound  to  contribute  ratably  to 
the  expense  of  the  new  wall.  But  he  is  not  bound  to  contri- 
bute to  building  the  new  wall  higher  than  the  old  one,  nor 
with  more  costly  materials.  All  such  extra  expense  must 
be  borne  exclusively  by  him  who  pulls  down  and  rebuilds.^ 
If  the  owner  of  a  house  in  a  compact  town  finds  it  neces- 
sary to  pull  it  down,  and  remove  the  foundations  of  his 
building,  and  he  gives  due  notice  of  his  intention  to  the 
owner  of  the  adjoining  house,  he  is  not  answerable  for  the 
injury  which  the  owner  of  that  house  may  sustain  by  the 
operation,  provided  he  remove  his  own  with  reasonable 
and  ordinary  care.''     Where  there  had  been  no  party- 


fire  and  burns  his  neighbour's  house,  he  is  Hable  in  damages.  Vaughan  v. 
Menlove,  3  Bingham's  N.  C.  Rep.  468.  See,  also,  to  the  same  point,  Turbu- 
roill  V.  Stamp,  1  Salk.  Rep.  13.  Barnard  v.  Poor,  21  Pick.  Rep.  378.  The 
principle  is  that  every  man  is  so  bound  to  deal  with  his  own  property,  as  not  to 
injure  the  jiroperty  of  others. 

^  Campbell  w.  Mesier,  4  Johns.  Ch.  Rep.  334.  Pothier,  Du  Quasi-Contrat 
de  Commimaute,  No.  187—192.  220,  221. 

''  Peyton  v.  St.  Thomas'  Hospital,  9  Barnio.  ^-  Cress.  725.  Masey  v. 
Goyner,  4  Carr.  Sf  Payne,  161.  Walters  v.  Pfeil,  1  Moody  i^  Malkin,  3G2. 
Wyatl  V.  Harrison,  3  Barnio.  Sf  Adolph.  871.  But  in  this  last  case  it  is  sug- 
gested, that  if  the  house  which  is  injured  by  the  digging  had  been  ancient,  the 
rule  might  be  otherwise,  as  that  circumstance  might  imply  the  consent  of  the 
adjoining  proprietor  to  its  erection.  Buildings  which  are  ancient,  or  erected 
upon  ancient  foundations,  or  protected  by  presci'iption,  cannot  lawfully  be  dis- 
turbed by  deep  excavations  or  other  improvements  on  adjoining  lots.  But 
otherwise  a  person  may  make  reasonable  improvements  and  excavations  on  his 
own  ground,  though  they  should  injure  or  endanger  an  edifice  on  the  adjoining 
land  by  digging  near  and  deeper  than  its  foundations,  provided  he  exercises 
ordinary  care  and  skill,  and   the  injured  party  does  not  possess  any  special 
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wall,  but  the  walls  of  the  house  pulled  down  stood  wholly 
on  its  lot,  yet  if  the  beams  of  the  other  house  rested  upon 
the  wall  pulled  down,  and  had  done  so  for  a  period  suffi- 
cient to  establish  an  easement  by  prescription,  the  owner 
of  the  adjoining  house  would  be  entitled  to  have  his 
beams  inserted  for  a  resting-place  in  the  new  wall.  Such 
an  easement  is  continual,  without  requiring  the  constant 
and  immediate  act  of  man ;  and  it  is  an  apparent  one, 
shown  by  an  exterior  work ;  and,  consequently,  it  has 
the  qualities  sufficient  by  the  common  law,  and  also 
deemed  in  the  French  law  sufficient,  to  establish  an  ease- 
ment by  prescription.^  It  has  been  held,  in  England, 
that  the  owners  of  a  party-wall,  built  at  joint  expense,  and 

standing  partly  on  the  land  of  each,  are  not  tenants 
*438     in  common,  but  each  party  continues  owner  *of 

his  land,  and  has  a  right  to  the  use  of  the  wall, 
and  a  remedy  for  a  disturbance  of  that  right.  But  the 
common  use  of  a  wall  separating  adjoining  lots  belonging 
to  different  owners,  \s  prima  facie  evidence  that  the  wall, 
and  the  land  on  which  it  stands,  belong  equally  to  the 
different  owners,  in  equal  undivided  moieties,  as  tenants 
in  common.'' 


privileges,  protecting  him  from  the  consequences  of  such  improvements,  either 
by  prescription  or  grant.  Lasalaw.  Holbrook,  4  Paige,  169.  Richart  v.  Scott, 
7  Watts,  460.  Whether  due  care  has  been  used  in  the  case  is  a  question  of 
fact  for  a  jury.  Dodd  v.  Holme,  3  Neville  4*  Manning,  739.  1  Adolph.  <^ 
Ellis,  473.  S.  C.  The  taking  proper  precautions  to  prevent  injury  to  adjoining 
walls  in  disturbing  foundations,  is  indispensable,  to  exempt  the  party  from  re- 
sponsibility for  special  loss.     Trower  v.  Chadwick,  3  Bing.  N.  C.  Rep.  334. 

a  Code  Napoleon,  No.  690. 

^  Matts  V.  Hawkins,  5  Taunt.  Rep.  20.  Cubitt  v.  Porter,  8  Barnw.  Sf 
Cress.  257.  The  building  act  of  14  Geo.  III.  ch.  78,  has  given  to  each  party 
certain  easements  in  the  wall  on  the  land  of  the  other,  and  has  made  special 
and  ample  provision  on  the  subject  of  houses  and  partition-walls  in  the  city  of 
London.  Some  statute  regulations  of  that  kind  seem  to  be  required  in  large 
cities,  though  in  France  the  customs  of  Paris  and  Orleans  have  supplied  the 
place  of  more  minute  statute  provisions.  We  have  in  the  Assize,  enacted  under 
Henry  Fitz-Ailwyne,  the  first  Lord  Mayor  of  London,  A.  D.  1189,  a  very  curious 
document  respecting  the  regulation  of  party-walls.     After  the  great  fire,  in  the 
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5.   Of  division-fences. 

In  connexion  with  this  subject  of  party-walls,  may  be 
mentioned  the  law  concerninf?  division-fences  between 


time  of  King  Steiihcn,  London  began  to  be  built  of  stone  and  tile.  The  walls 
were  to  be  three  feet  in  thickness,  and  each  owner  was  to  give  half  of  the  space 
for  the  wall.  If  any  individual  was  aggrieved  by  the  encroachment  of  his 
neighbour,  he  could  restrain  the  workmen  by  giving  security  to  the  sherift'  to 
appear  and  prosecute.  The  mayor  and  twelve  sworn  aldermen  were  to  repair 
to  the  spot,  and  hear  the  allegations  of  the  parties,  and  decide  finally  between 
them.  The  encroachment  was  to  be  corrected  in  forty  days,  or  the  sheriff  exe- 
cuted the  remedy.  Sir  Francis  Palgrave's  Rise  and  Progress  of  the  E?ig- 
lish  Commonweallh,  wo\.  ii.  172.  174,  17.5.  This  ordinance  is  evidence  of  a 
strong,  vigilant,  and  civilized  police  in  that  rude  and  turbulent  age.  The  work 
of  Sir  Francis  surpasses  any  modem  work  whatever  in  ingenious  and  profound 
antiquarian  erudition,  relative  to  English  legal  antiquities. 

Party-walls  and  buildings  in  the  city  of  Philadelphia  are  specially  regulated 
by  statute.  Purdons  Digest,  984,  98.5.  And  the  operations  of  the  English 
statute  of  Geo.  Ill,  on  the  rights  of  neighbouring  proprietors,  and  the  adjudica- 
tions on  those  rights,  are  fully  stated  in  Gibbons  on  the  Law  of  Dilapidations, 
p.  110 — 125.  So,  in  the  city  of  Washington,  by  the  fundamental  regulations 
in  buildings,  established  in  1791,  it  is  a  condition  annexed  to  title,  that  when  the 
owner  of  a  lot  builds  a  paitition-wall  between  himself  and  his  neighbour,  he  shall 
lay  the  foundations  equally  upon  the  lands  of  both,  and  any  person  who  shall 
afterwards  use  the  partition-wall,  or  any  part  of  it,  shall  reimburse  to  the  first 
builder  a  moiety  of  the  charge  of  such  part  as  he  shall  use.  Miller  w.  Elliot, 
C.  C.  U.  S.  March  Teim,  1839. 

In  the  city  of  New-York,  the  foundation  of  every  building  must  be  not  less  than 
six  feet  below  the  street  or  side-walk  directly  in  front  of  it ;  and  if  not,  the  owner 
will  not  be  entitled  to  recover  damages,  by  the  erecting  with  ordinary  care  of  any 
adjoining  building.  Laws  o/iVew-For^,  April  10th,  1818,  ch.  106.  In  respect 
to  trees  growing  on  or  near  the  division  line  between  two  lots  of  land,  it  was  held, 
that  if  the  tree  grows  on  the  lot  of  A.  with  nearly  an  equal  part  of  its  roots  spread- 
ing into  the  ground  of  B.  ;  the  tree,  nevertheless,  belongs  to  A.  in  whose  soil  the 
body  of  it  is.  Masters  v.  PolHe,  2  Rol.  Rep.  141.  Lord  Holt  held,  that  in  such 
a  case,  A.  and  B.  were  tenants  in  common  of  the  tree,  though  if  all  the  root  grew 
in  the  land  of  A.,  and  the  branches  overshadowed  the  land  of  B.,  the  branches 
followed  the  root,  and  the  property  of  the  whole  tree  was  in  A.  Waterman  v. 
Soper,  1  Lord  Raym.  737.  In  Holder?;.  Coates,  1  Moody  ^-  Malkin,  112,  the 
right  was  considered  as  turning  upon  the  fact,  in  whose  land  was  the  tree  first 
planted.  The  civil  law  made  such  a  tree  common  property.  Inst.  2.  1.  31. 
Dig.  41.  1.  7.  13.  See,  on  this  subject.  Code  Civil,  art.  670,  671,  672,  673.  In 
Lyman  v.  Hale,  11  Co7in.  Rep.  177 ,  it  was  held,  after  an  elaborate  discussion, 
that  if  a  tree  stands  on  the  land  of  A.,  and  extend  its  roots  into  and  its  branches 
over  the  land  of  B.,  the  tree,  with  all  its  roots  and  branches,  and  the  fruit  thereon, 
belong  exclusively  to  A.,  and  B.  becomes  a  tresspasser  if  he  appropriates  to  his 
own  use  any  of  the  overhanging  fruit.  This  appears  to  have  been  the  best  con- 
sidered, and  is  not  only  the  latest,  but  the  most  simple  and  definite  rule  on  the 
subject. 
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the  owners  of  adjoining  lands.  These  interests  are  ge- 
nerally the  object  of  local  statute  regulations.  The 
doctrine  is,  that  at  common  law  the  tenant  of  a  close  was 
not  bound  to  fence  against  an  adjoining  close,  unless  by 
force  of  prescription  ;  and  if  bound  by  precription  to  fence 
his  close,  he  was  not  bound  to  fence  against  any  cattle 
but  such  as  were  rightfully  in  the  adjoining  close.  If  not 
bound  at  common  law  to  fence  his  land,  he  was  never- 
theless bound,  at  his  peril,  to  keep  his  cattle  on  his  own 
grounds,  and  prevent  them  from  escaping.^     The  legal 


In  New-York,  by  the  statutes  of  March  19th,  1813,  ch.  35.  sec.  20,  (and  which 
is  still  in  force,)  the  Common  Council  of  the  city  of  New-York  was  authorized  to 
make  rules  and  regulations  for  making,  amending,  and  maintaining  as  well  par- 
tition-fences as  others,  in  the  city.  Under  this  power,  the  corporation  have,  by 
ordinance,  (1833,)  regulated  partition  fences  and  waZZs.  It  requires  partition- 
walls  to  be  made  and  maintained  by  the  owners  of  the  land  on  each  side,  and  if 
the  same  can  be  equally  divided,  each  party  shall  make  and  keep  in  repair  one- 
half  part.  Disputes  concerning  the  division  of  the  wall,  and  the  parts  to  be  mado 
or  repaired  by  each  owner  respectively,  or  as  to  its  sufficiency  to  be  settled  by 
the  alderman  and  assistant  of  the  ward.  If  the  wall  cannot  be  conveniently 
divided,  it  is  to  be  made  and  kept  in  repair  at  joint  and  equal  expense.  A  sui-plus 
wall,  higher  or  lower  than  the  regulation,  to  be  at  the  individual  expense  of  the 
owner ;  and  on  a  neglect  of  contribution  by  one  party,  the  other  may  make  the 
whole  wall,  and  recover  from  the  other  party  his  proportion  of  the  expense.  This 
same  regulation  applies  to  partition-fences. 

"^  Rust  V.  Low,  6  Mass.  Rep.  90.  Little  v.  Lathrop,  5  Greenleaf,  356. 
Holladay  v.  Marsh,  3  Wendell,  142.  Chancellor  Walworth,  in  18  Weiidell, 
221.  Stackpole  v.  Healy,  16  Mass.  Rep.  33.  Avery  v.  Maxwell,  4  N.  H. 
Rep.  36.  Wells  v.  Howell,  19  Johnson,  385.  The  TV.  Y.  Revised  Statutes, 
vol.  i.  353 — 355,  and  the  Revised  Statutes  of  Ohio,  1831,  and  of  Illinois, 
1833,  have  prescribed  rules  for  making  and  maintaining  sufficient  division-fences 
between  the  owners  of  adjoining  lands ;  but  there  is  an  express  exception,  in 
New-York  and  Ohio,  in  favour  of  owners  choosing  to  let  their  lands  lie  open, 
and  in  that  case  I  apprehend  that,  as  a  general  rule,  the  respective  owners 
would  be  remitted  to  their  common  law  rights  and  duties.  The  equitable 
rule  towards  making  and  maintaining  division- fences  between  adjoining  owners 
of  land,  we  find  in  the  statutes  of  the  old  Plymouth  colony.  Plymouth 
Colony  Lazes,  edit.  1836,  p.  196.  The  principle  of  equitable  contribution 
towards  the  erection  and  maintenance  of  division-fences  between  the  owners 
of  adjoining  lands  exists  independent  of  statute  provisions.  In  the  matter  of 
R.  &  S.  Railroad  Company,  4  Paige,  553.  It  is  to  be  found  in  the  institutions 
of  those  nations  which  are  founded  upon  the  civil  law.  Code  Napoleon,  art. 
653.  655,  656.  Civil  Code  of  Louisiana,  art.  683 — 686.  Institutes  of  the 
Laics  of  Holland,  by  J.  Vander  Linden,  b.  1.  ch.  11.  sec.  3. 
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obligation  of  the  tenants  of  adjoining  lands  to  make  and 
maintain  partition-fences,  where  no  prescription  exists, 
and  no  agreement  has  been  made,  rests  entirely  on  positive 
provisions  by  statute ;  and  trespass  will  lie  against  the 
owner  of  cattle  entering  on  the  grounds  of  another,  though 
there  be  no  fence  to  obstruct  them,  unless  he  can  protect 
himself  by  statute,  or  prescription,  or  agreement.''  The 
public  have  no  rights,  even  in  a  pubhc  highway,  but  a 
right  of  way  or  passage ;  and  if  cattle  be  placed  in  the 
highway  for  the  purpose  of  grazing,  and  escape  into  an 
adjoining  close,  the  owner  of  the  cattle,  unless  he 
owns  the  soil  of  that  part  of  the  highway  on  *  which  *439 
he  placed  his  cattle,  cannot  avail  himself  of  the 
insufficiency  of  the  fences,  in  excuse  of  the  trespass. 

6.   Of  runmng-ioaters. 

Important  questions  have  arisen  in  respect  to  the  use 
of  running-waters,  between  different  proprietors  of  portions 
of  the  same  stream  ;  and  such  questions  are  daily  growing 
in  interest,  as  the  value  of  water-power  is  more  and  more 
felt  in  manufacturing  establishments. 

Every  proprietor  of  lands  on  the  banks  of  a  river,  has 
naturally  an  equal  right  to  the  use  of  the  water  which 
flows  in  the  stream  adjacent  to  his  lands,  as  it  was  wont 
to  run,  [currere  solehat,)  without  diminution  or  alteration. 


^  Churchill  v.  Evans,  1  Taunt.  529.  The  statute  law  of  Alabama,  regulating 
partition-fences,  {Laws  of  Alabama,  362,)  gives  an  action  for  damages  against 
the  owner  of  cattle  breaking  into  any  grounds  "  enclosed  with  a  strong  and  sound 
fence."  This  would  imply  that,  in  that  state,  no  suit  lies,  if  there  be  no  pro- 
tecting fence.  And  in  New-York,  by  statute  of  April  18th,  1838,  ch.  261,  if  any 
person  liable  to  erect  or  repair  a  division-fence,  shall  neglect  or  refuse  to  do  it, 
he  shall  have  no  action  for  damages  incun-ed,  but  shall  be  liable  for  all  damages 
accruing  by  reason  of  such  neglect  or  refusal,  to  the  lands,  crops,  ifec,  of  the 
party  injured.  See  the  very  provisional  statute  law  of  Connecticut,  on  the  subject. 
Statutes  of  Connecticut,  1838,  p.  250 — 258.  The  statute  of  Mississippi  defines 
a  lawful  fence  to  be  one  "  five  feet  high,  well  staked  and  ridered,  or  sufficiently 
locked,  and  so  close  that  the  beasts  breaking  into  the  enclosure,  could  not  creep 
through."     Revised  Code  of  Mississippi,  1824,  p.  334. 
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No  proprietor  has  a  right  to  use  the  water,  to  the  prejudice 
of  other  proprietors,  above  or  below  him,  unless  he  has  a 
prior  right  to  divert  it,  or  a  title  to  some  exclusive  enjoy- 
ment. He  has  no  property  in  the  water  itself,  but  a 
simple  usufruct  while  it  passes  along.  Aqua  currit  ei  debet 
currere,  is  the  language  of  the  law.  Though  he  may  use 
the  water  while  it  runs  over  his  land,  he  cannot  unreason- 
ably detain  it,  or  give  it  another  direction,  and  he  must 
return  it  to  its  ordinary  channel  when  it  leaves  his  estate. 
Without  the  consent  of  the  adjoining  proprietors,  he  cannot 
divert  or  diminish  the  quantity  of  water  which  would  other- 
wise descend  to  the  proprietors  below,  nor  throw  the  water 
back  upon  the  proprietors  above,  without  a  grant  or  an 
uninterrupted  enjoyment  of  twenty  years,  which  is  evi- 
dence of  it.'^      This   is   the   clear  and  settled  general 


^  Dig.  39.  3,  4.  10.  Code,  lib.  3.  t.  34.  1.  7.  Pothier,  Traiti  du  Contrat 
de  Societe,  second  app.  No.  236,  237.  Tonllier,  torn.  iii.  88.  n.  133.  Luttrel's 
case,  4  Co.  87.  a.  Brown  v.  Best,  1  Wils.  Rep.  174.  Bealey  v.  Shaw,  6 
Easi's  Rep.  208.  Wright  v.  Howard,  1  Simon  4"  Stewart,  190.  Newman  w. 
Anderson,  1  Barnw.  4'  Aid.  258.  'Williams  v.  Morland,  2  Barnw.  <^  Cress. 
915.  Mason  w.  Hill,  3  Barmv.  ^  Adolph.  304.  5  Ibid.  1.  S.  C.  Gardner  v. 
Village  of  Newburgh,  2  Johns.  Ch.  Rep.  162.  Belknap  v.  Belknap,  ibid.  463. 
Merritt  v.  Parker,  1  Coxe's  N.  J.  Rep.  460.  Tyler  v.  Wilkinson,  4  Mason, 
397.  Coalter  v.  Hunter,  4  Randolph,  58.  Hammond  v.  Fuller,  1  Paige,  197. 
Hutchinson  v.  Coleman,  5  Hoisted,  74.  King  v.  Tiffany,  9  Conn.  Rep.  162. 
Blanchard  v.  Baker,  8  Greenleaf,  253.  Omelvany  v.  Jaggers,  2  Hill's  S.  C. 
Rep.  634.  640.  St.  Louis  v.  St.  Louis,  Stuart's  Lower  Canada  Rep.  575. 
Martin  v.  Jett,  12  Louisiana  Rep.  501.  In  the  case  of  Barron  &  Craig  v.  Cor- 
poration of  Baltimore,  (American  Jurist,  No.  4.  p.  203,)  the  Corporation,  in  the 
exercise  of  their  municipal  powers,  diverted  certain  streams  from  their  natural 
channels  to  a  point  near  the  plaintiff's  wharf  on  navigable  water  within  the 
harbour  and  city  of  Baltimore,  to  which  point  a  large  deposit  of  sand  and  earth 
was  carried  down  by  the  streams,  and  injured  the  value  of  the  wharf.  It  was 
held,  that  a  private  action  lay  for  the  damage  arising  from  this  corporate  act.  It 
is  stated  to  have  been  a  rule  in  the  French  law  that  the  owner  of  the  higher  land 
had  a  right  to  divert  a  stream  to  his  own  utility,  and  that  the  owner  of  the  land 
below  could  not  contest  it  in  the  absence  of  a  grant.  Merlin,  Rep.  Jurisp.  tit. 
Cours  d'Eatc.  But  the  civil  code  very  equitably  qualified  this  doctrine.  Code 
Civil,  art.  641.  643,  644. 

The  right  respecting  running-sti-eams,  between  adjoining  proprietors  of  lands, 
are  regulated  by  very  precise  rules  in  Pennsylvania.  Thus,  in  M'Calmont  v. 
Whittaker,  3  Rawle,  84,  the  water-power  belonging  to  a  riparian  owner,  was 
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doctrine  on  *the  subject,  and  all  the  difficulty  that 
arises  consists  in  the  application.  The  owner  must 
so  use  and  apply  the  water,  as  to  work  no  material 
injury  or  annoyance  to  his  neighbour  below  him,  who  has 
an  equal  right  to  the  subsequent  use  of  the  same  water, 
nor  can  he,  by  dams  or  any  obstruction,  cause  the  water 
injuriously  to  overflow  the  grounds  and  springs  of  his 
neighbour  above  him.^  Streams  of  water  are  intended 
for  the  use  and  comfort  of  man ;  and  it  would  be  unreason- 
able, and  contrary  to  the  universal  sense  of  mankind,  to 
debar  every  riparian  proprietor  from  the  application  of 
the  water  to  domestic,  agricultural,  and  manufacturing- 
purposes,  provided  the  use  of  it  be  made  under  the  limi- 
tations which  have  been  mentioned ;  and  there  will,  no 
doubt,  inevitably  be,  in  the  exercise  of  a  perfect  right  to 
the  use  of  the  water,  some  evaporation  and  decrease  of 
it,  and  some  variations  in  the  weight  and  velocity  of  the 
current.  But  de  minimis  non  curat  lex,  and  a  right  of  action 
by  the  proprietor  below  would  not  necessarily  flow  from 
such  consequences,  but  would  depend  upon  the  nature 
and  extent  of  the  complaint  or  injury,  and  the  manner  of 
using  the  water.  All  that  the  law  requires  of  the  party, 
by  or  over  whose  land  a  stream  passes,  is,  that  he  should 
use  the  water  in  a  reasonable  manner,  and  so  as  not  to 
destroy,  or  render  useless,  or  materially  diminish,  or 
affect  the  application  of  the  water  by  the  proprietors 
above  or  below  on  the  stream.     He  must  not  shut  the 


considered  as  consisting  of  the  difference  of  level  bettceen  the  surface  where 
the  stream  in  its  natural  state  first  touches  his  land,  and  the  surface  where  it 
leaves  it.  The  stream  under  that  limitation  of  right  might  be  occupied  in  whole, 
or  in  part,  or  not  at  all,  without  endangering  the  right  or  restricting  the  mode  of 
its  enjoyment,  unless  there  has  been  an  actual,  prior,  adverse  occupancy  pro- 
tected by  the  statute  of  limitations.  The  riparian  owner  by  digging  on  his  own 
land  cannot  legally  lower  the  surface  of  the  water  standing  in  a  pool  on  the  land 
above  him,  nor  can  he  enter  and  lower  the  surface  of  the  water  as  it  leaves  his 
land  by  deepening  the  channel  in  the  land  below  him. 
*  Neal  V.  Henry,  1  Meigs'  Tenn.  Rep.  17, 
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gates  of  his  dams  and  detain  the  water  unreasonably,  or 
let  it  off  in  unusual  quantities,  to  the  annoyance 
*441  *of  his  neighbour.^  Pothier  lays  down  the  rule 
very  strictly,  that  the  owner  of  the  upper  stream 
must  not  raise  the  water  by  dams,  so  as  to  make  it  fall 
with  more  abundance  and  rapidity  than  it  would  naturally 
do,  and  injure  the  proprietor  below.''  But  this  rule  must 
not  be  construed  literally,  for  that  would  be  to  deny  all 
valuable  use  of  the  water  to  the  riparian  proprietors.  It 
must  be  subjected  to  the  qualifications  which  have  been 
mentioned,  otherwise  rivers  and  streams  of  water  would 
become  utterly  useless,  either  for  manufacturing  or  agri- 
cultural purposes.  The  just  and  equitable  principle  is 
given  in  the  Roman  law :  Sic  enim  debere  quern  meliorem 
agrum  suum  facer e,  ne  vicini  deter ior em  faciat.^ 


^  Beissel  v.  Stroll,  4  Dallas^  Rep.  211.  Palmer©.  Mulligan,  3  Caines'  Rep. 
'307.  Weston  v.  Alden,  8  Mass.  Rep.  136.  Colburn  v.  Richards,  13  Mass. 
Rep.  420.  Cook  v.  Hull,  3  Pick.  Rep.  269.  Runnels  v.  Bullen,  2  N.  H.  Rep. 
532.  Tylers.  Wilkinson,  4  Mason,  397.  Merritt  «.  Brinckerhoft",  17  Johns. 
Rep.  306.  Van  Bergen  v.  Van  Bergen,  3  Johns.  Ch.  Rep.  282.  Williams  v. 
Morland,  2  Barmo.  ^  Cress.  910.  Thompson  z».  Crocker,  9  Pick.  59.  Johns 
V.  Stevens,  3  Vermont  Rep.  308.  Pugh  v.  Wheeler,  2  Dev.  Sf  Battle,  50.  In 
Howell  V.  M'Coy,  3  Rawle,  256,  the  rule  sic  utere  tuo  ut  alienum  non  Icedas, 
in  its  application  to  the  doctrine  in  the  text,  was  laid  down  with  precision  and 
accuracy.  It  was  held,  that  a  person  had  a  right  to  so  much  of  the  water  of  a 
stream  running  across  his  land  as  was  needful  and  proper  for  supplying  his  tan- 
yard  and  bark-mill,  and  that  he  was  bound  to  return  the  water  so  diverted,  and 
not  necessarily  used  and  consumed  in  his  business,  without  unnecessary  dimi- 
nution and  waste,  into  the  natural  channel  below,  and  that  he  was  bound  to  return 
it  without  polluting  or  poisoning  it  by  admixtui-e  with  unwholesome  substances, 
to  the  injury  of  the  owner  below.  This  was  in  accordance  with  the  sound  doctrine 
of  the  common  law,  as  declared  in  Aldred's  case,  9  Co.  57.  b,  prohibiting  acts 
creating  a  nuisance  to  one's  neighbour. 

So,  again,  in  Arnold  v.  Foot,  12  Wendell,  330,  where  a  spring  of  water  rises 
in  the  land  of  A.  and  runs  a  stream  to  the  land  of  B.,  it  was  held,  that  A.  has  no 
right  to  divert  the  stream  from  its  natural  channel,  though  it  be  not  more  than 
sufficient  for  his  domestic  uses,  and  for  the  irrigation  of  his  land.  He  may  use 
it  for  domestic  uses,  and  for  his  cattle,  but  not  to  irrigate  his  land,  if  that  would 
exhaust  the  running-stream.  Brown  v.  Best,  1  Wilson,  174.  S.  P.  Smith  v. 
Adams,  6  Paige,  435.  S.  P. 

t"   Trait6  du  Contrat  de  Society,  second  app.  No.  236. 

«  The  Code  Najwleon,  No.  640,  641.  643,  644,  and  the  Civil  Code  of 


Lee.  LIL]  OF  REAL  PROrERTY.  441 

7.  Easements  acquired  and  lost  by  prescription. 

(1.)  This  natural  right  to  the  use  of  waters,  as  an  incident 
or  particular  easement  to  the  land,  may  be  abridged,  or 
enlarged,  or  modified,  by  grant  or  prescription.     Though 
a  stream  be  diminished   in   quantity,    or  corrupted  m 
quahty,  by  means  of  the  exercise  of  certain  trades,  yet 
if  the  occupation  of  the  party  so  taking  or  using  it  has 
existed  for  so  long  a  time  as  to  raise  the  presumption  of 
a  o-rant,  and  which  presumption  is  the  foundation  of  title 
by  prescription,  the  other  party  whose  land  is  below  must 
take  the  stream  subject  to  such  adverse  right ;  and  twenty 
years  exclusive  enjoyment  of  the  water  in  any  particular 
manner,  affords,  according  to  the  English  law,  and  the 
law  of  New-York,  Massachusetts,  and  several  other  states, 
presumption  of  such  a  grant.**     But  nothing  short 
*of  a  contract,  or  of  such  a  time  of  enjoyment     *442 
of  water  diverted  from  the  natural  channel,  or 
interrupted  by  dams,  or  other  obstructions,  or  materially 
changed  in  its  descent  or  character,  will  justify  the  owner 
as  against  any    land-owner  above  or  lower  down  the 
stream,  to  whom  such  alterations  are  injurious.     In  the 
character  of  riparian  proprietors,  persons  are  entitled  to 


Louisiana,  art.  6-56,  657,  establish  the  same  just  rules  in  the  use  of  running- 
waters.  So,  in  Missouri,  the  regulation  of  grist-mills,  and  mill-dams,  is  deemed 
a  matter  of  public  concern,  and  subject  to  statute  prescriptions.  Revised 
Statutes  of  Missouri,  1835. 

a  The  time  of  limitation  varies  in  particular  states.  Thus,  in  Connecticut 
and  Vermont,  the  term  of  prescription  is  fifteen  years,  and  in  South  Carolina, 
five  years.  Manning  v.  Smith,  6  ConJi.  Rep.  289.  Martin  v.  Bigelow,  2 
Aikens,  184.  Anderson  v.  Gilbert,  1  Bay's  Rep.  375.  In  Louisiana  the  time 
of  prescription  varies  according  to  the  subject,  from  three  to  thirty  years.  Civil 
Code,  art.  3435—3476.  But  I  presume,  that  generally,  in  this  country,  we 
follow  the  EngHsh  time  of  prescription.  It  was  so  understood  by  Ch.  J.  Parker, 
in  Gayetty  v.  Bethune,  14  Mass.  Rep.  49,  and  so,  also,  in  Gilman  v.  Tilton,  5 
N.  H.  Rep.  231.  In  Louisiana,  the  right  of  drip  is  acquired  by  prescription, 
on  an  enjoyment  of  ten  years  without  complaint.     Vincent  v.  Michel,  7  Louis. 

Rep.  52.     In  Pennsylvania,  the  time  requisite  to  defeat  the  right  to  an  incor- 
poreal hereditament,  by  non-user,  is  twenty-one  years.      Dyer  v.   Dupui,  5 

Wharton,  584. 
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the  natural  flow  of  the  stream  without  diminution  to  their 
injury,  and  to  them  may  be  applied  the  observation  of 
Whitlock,  J.,  in  Shury  v.  Piggott,^  that  a  water-course 
begins  ex  jure  naturce,  and  having  taken  a  course  naturally, 
it  cannot  be  diverted.  But,  on  the  other  hand,  the  owners 
of  artificial  works  may  acquire  rights  by  actual  appro- 
priation, as  against  the  riparian  proprietor,  and  the  extent 
of  the  right  is  to  be  measured  by  the  extent  of  the  appro- 
priation, and  the  use  of  the  water  for  a  period  requisite  to 
establish  a  conclusive  presumption  of  right.  In  such  a 
case,  the  natural  right  of  the  riparian  proprietor  becomes 
subservient  to  the  acquired  right  of  the  manufacturer.'' 
The  general  and  established  doctrine  is,  that  an  exclusive 
enjoyment  of  water,  or  of  hght,  or  of  any  other  easement, 
in  any  particular  way,  for  twenty  years,  or  for  such  other 
period  less  than  twenty  years,  which  in  any  particular 
state  is  the  established  period  of  limitation,*^  and  enjoyed 
without  interruption,  becomes  an  adverse  enjoyment  suf- 
ficient to  raise  a  presumption  of  title  as  against  a  right 
in  any  other  person,  which  might  have  been, 
*443     but  was  not  asserted.^     *The  right  is  confined 


a  3  Buht.  Rep.  339. 

b  BrowTi  V.   Best,  1    Wils.Rep.ll^.     Bealey  v.  Shaw,  6  £as<'«i2e/i.208. ' 
Tyler  v.  Wilkinson,  4  Mason,  397.     Hatch  v.  Dwight,  17  Mass.  Rep.  289. 

<=  State  V.  Wilkinson,  2  Vermont  Rep.  480.  Cuthbertw.  Lawton,  3  M'Cord, 
194.  Less  than  the  prescribed  term  of  limitation,  may,  under  circumstances, 
raise  the  presumption  of  the  dedication  of  land  to  the  public  use.  State  v.  Cat- 
lin,  3  Vermont  Rep.  530. 

''  Shaw  V.  Crawford,  10  Johns.  Rep.  236.  Bealey  v.  Shaw,  6  East.  214. 
Johns  V.  Stevens,  3  Vermont  Rep.  316.  But  the  making  and  enjoying  window- 
lights  for  twenty  years,  will  not  conclude  the  owner  of  the  adjoining  premises, 
and  prevent  him  from  building  up  against  such  lights,  unless  there  be  evidence  of 
his  knowledge  of  the  fact  as  a  sufficient  foundation  for  presuming  a  grant.  And 
the  presumption  of  knowledge  of  the  windows  will  not  be  made  against  the 
owner,  merely  from  the  fact  that  he  had  a  tenant  in  possession  during  the  time, 
who  might  be  altogether  indifferent  and  careless  as  to  the  encroachment.  Daniel 
V.  North,  11  East,  372.  No  time  short  of  twenty  years  will  legalize  a  nuisance, 
and  it  is  no  defence  to  an  action,  on  the  case  for  a  nuisance,  in  carrying  on  the 
business  of  a  tallow-chandler,  that  the  defendant  had  carried  on  a  noxious  and 
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to  the  extent,  and  the  mode  of  the  enjoyment  during  the 
twenty  years.  All  that  the  law  requires  is,  that  the 
mode  or  manner  of  using  the  water  should  not  be  mate- 
rially varied,  to  the  prejudice  of  other  owners ;  and  the 
proprietor  is  not  bound  to  use  the  vA^ater  in  the  same  pre- 
cise manner,  or  to  apply  it  to  the  same  mill,  for  such  a 
construction  of  the  rule  would  stop  all  improvements  in 
machinery.^  He  is  only  not  to  vary  the  erijoyment  to 
the  prejudice  of  his  neighbour.  He  may,  by  his  erections 
and  dams,  increase  the  quantity  of  the  wat^r  appropri- 
ated, or  increase  the  velocity  of  the  current  below,  pro- 
vided no  material  injury  be  produced  to  the  land  or  works 
of  the  occupant  of  the  stream  below  him,  or  to  his  enjoy- 
ment of  them.  This  presumption  of  title  founded  on  that 
enjoyment,  is  equally  well  established  in  English'* 
and  American  law.*^     To  render  *the  enjoyment     *444 


offensive  trade  for  three  or  even  ten  years  before  the  plaintiff  became  possessed 
of  his  premises.     Bhsst?.  Hall,  4  Bingham,  183. 

a  Palmer  v.  Kebblewhaite,  2  Show.  250. 

^  Lewis  V.  Price,  Esp.  Dig.  636.  Bradbury  v.  Grinsell,  2  Saund.  Rep. 
175.  a.  Brown  v.  Best,  1  Wils.  Rep.  174.  Bealey  v.  Shaw,  6  East's  Rep. 
208.     Balston  v.  Bensted,  1  Campb.  N.  P.  Rep.  463.     Saunders  v.  Newman, 

1  Barnw.  4'  Aid.  258.     Barker  v.  Richardson,  4  ibid.  578.     Lewis  v.   Cross, 

2  Barnw.  Sf  Cress.  686.     Wilhams  v.  Morland,  ibid.  910.     Livattw.  Wilson, 

3  Bing.  Rep.  115.  Gray  w.  Bond,  2  Brod.  Sj-  Bing.  667.  Wright  v.  Howard, 
1  Simon  4-  Stewart,  190.     Mason  v.  Hill,  3  Barnw.  ^  Adolph.  304. 

^  Hazard  v.  Robinson,  3  Mason's  Rep.  272.  Sherwood  v.  Burr,  4  Day's 
Rep.  244.  Ingi-aham  v.  Hutchinson,  2  Conn.  Rep.  584.  Stiles  v.  Hooker, 
7  Cowen's  Rep.  266.  Campbell  v.  Smith,  3  Halsted's  Rep.  139.  Cooper  v. 
Smith,  9  Serg.  ^  Rawle,  26.  Strickler  v.  Todd,  10  ibid.  63.  Tyler  v.  Wil- 
kinson, 4  Mason,  397.  Belknap  v.  Trimble,  3  Paige,  577.  In  Massachu- 
setts, the  common  law  remedy  against  a  mill-owner,  for  overflowing  another's 
land,  is  taken  away,  and  a  special  and  more  limited  remedy  substituted.  The 
Provincial  statute  of  1713,  allowed  the  dams  of  com  and  saw  mills  to  stand, 
though  they  should  cause  the  land  of  others  to  be  overflowed,  and  the  injured 
party  was,  by  a  particular  process,  to  have  an  annual  compensation  in  damages 
assessed  by  a  jury.  Mills,  in  the  infancy  of  the  country,  were  public  easements, 
and  required  marked  encouragement.  But  this  statute  was  substantially,  and 
Ch.  J.  Parker  thinks  incautiously,  renewed  in  1796,  when  the  necessity  of  such 
encouragement  to  mill  erections  had  ceased,  and  lands  had  generally  risen  in 
value.  Stowell  ?).  Flagg,  11  Mass.  Rep.  364.  The  Massachusetts  Revised 
Statutes  of  1836,  p.  676,  continued  in  substance  the  colony  act,  with  equitable 


':' -iife.w  • 
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of  any  easement  for  twenty  years  a  presumption  juris 
et  de  jure,  or  conclusive  evidence  of  right,  it  must  have 
been  continued,  uninterrupted  or  pacific,  and  adverse, 
that  is,  under  a  claim  of  right,  with  the  implied  ac- 
quiescence of  the  owner.*  The  time  of  enjoyment 
requisite  for  the  prescription  is  deemed  to  be  uninter- 


and  careful  regulations.  But  the  exceptionable  principle  of  the  act  is,  that  it 
allows  the  land  above  the  mill  to  be  ovei-flowed,  in  the  first  instance,  at  the 
pleasure  of  the  mill-owner,  and  leaves  the  injured  party  to  seek  his  compensation 
subsequently.  There  are  similar  statute  provisions  in  the  states  of  Maine, 
Rhode  Island,  and  Virginia;  and  they  appear,  said  the  Ch.  Justice,  to  be  mate- 
rial and  unjustifiable  abridgements  of  the  common  law  right  to  the  enjoyment 
of  property.  The  statute  in  Massachusetts  of  1713,  and  which  was  continued 
in  Maine,  under  the  modified  statutes  of  1821  and  1824,  was  deemed  so  inequita- 
ble and  oppressive  to  the  owners  of  lands  overflowed,  that  in  1838  a  bill  was 
prepared  by  one,  and  submitted  to  another  legislature,  in  the  state  of  Maine, 
for  repealing  the  acts  on  the  subject,  so  as  to  leave  rights  and  remedies  as  to 
overflowing  lands  by  mills,  to  the  operation  of  the  common  law,  as  is  the  case 
in  most  of  the  other  states.  In  Virginia,  the  statute  regulation  concerning  the 
use  of  running-streams,  and  the  erection  of  mill-dams,  pro%'ides,  that  if  a  person 
owning  land  on  both  sides  of  a  stream  wishes  to  build  a  dam,  he  may  apply  at 
once,  without  notice  to  the  owners  of  the  land  above  and  below,  for  a  writ  ad 
quad  damnum.  The  jury  summoned  under  that  writ  are  to  examine  the  lands 
above  and  below  belonging  to  others,  and  declare  the  damages  that  would  arise 
to  the  several  proprietors,  who  are  then  to  be  summoned,  and  the  court  deter- 
mines whether,  under  all  the  circumstances,  leave  ought  to  be  given  to  build  the 
dam.  If  given,  the  party  applying  is  laid  under  certain  conditions  for  prevent- 
ing the  obstruction  of  the  passage  for  fish  and  ordinary  navigation,  and  con- 
venient crossing  of  the  water-course,  as  should  seem  meet.  The  applicant,  upon 
paying  the  damages  assessed  to  the  parties  entitled,  may  proceed  to  erect  his 
mill  and  dam.  2  Revised  Code,  c.  235.  Crenshaw  v.  Slate  River  Company, 
6  Randolph,  245.  There  is  a  similar  provision,  if  a  person,  desirous  to  build  a 
mill,  owns  the  land  only  on  one  side  of  the  stream.  1  Revised  Code  of  Vir- 
ginia, 277.  Revised  Code  of  Mississippi,  1824,  p.  336.  There  are  statute 
provisions  of  a  similar  nature  in  Illinois,  relative  to  the  erection  of  mills  and  dams 
affecting  other  riparian  owners.  Revised  Laics  of  Illinois,  eA\t.  1833.  And 
in  Indiana,  the  act  of  1331,  declares  minute  regulations  respecting  grist-mills 
and  millers.  So,  in  Pennsylvania,  by  statute  of  March  23,  1803,  the  owners  of 
lands  adjoining  navigable  streams  of  water,  except  the  rivers  Delaware,  Lehigh, 
and  Schuylkill,  may  erect  dams  for  mills  and  other  water-works,  and  use  the  re- 
quisite water  therefor,  provided  they  do  not  obstruct  or  impede  the  navigation 
of  the  stream,  or  prevent  the  fish  from  passing  up  the  same. 

^  Bracton,  lib.  2.  c.  23.  sec.  1.  Ibid.  lib.  4.  c.  38.  sec.  1.  Co.  Litt.  113.  b. 
Code  Napoleon,  art.  2229.  Sargent  v.  Ballard,  9  Pick.  251.  Rowlands. 
Wolfe,  1  Bailey's  S.  C.  Rep.  56.  Corning  w.  Gould,  16  Wendell,  531.  Col- 
vin  V.  Burnet,  17   Wendell,  564. 
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rupted  when  it  is  continued  from  ancestor  to  heir,  and 
from  seller  to  buyer.     It  must  be  a  lawful  con- 
tinuation from  one  person  to  another,  and  any  *in-     *445 
terruption  of  the  enjoyment  by  an  adverse  claim 
and  possession,  destroys  the  prescription.^ 

The  cases   usually  say,  that  this  right,  acquired  by 
twenty  years  undisturbed  and  uninterruped  enjoyment 
of  an  easement,  is  founded  on  the  presumption  of  a  grant 
or  release,  and  if  so  it  is  not  an  absolute  title,  but  one 
that  is  Uable  to  be  rebutted  by  circumstances,  and  is  to 
stand  good  until  the  presumption  of  tide  be  fully  and 
fairly  destroyed.     This  was  the  doctrine  so  late  as  the 
cases   of  Campbell  v.  Wilson,''  and  of  L'lvett  v.    Wilson,'' 
and  it  is  the  prevalent  language  in  all  the  books,  Enghsh 
and  American.     But  some  of  the  later  Enghsh  autho- 
rities seem  to  give  to  this  presumption  the  most  unshaken 
stability,  and  they  say  it  is  conclusive  evidence  of  title. 
In  Tyler  v.  Wilkinson,^  where  the  whole  law  on  the  sub- 
ject is  stated  with   learning,  precision,   and  force,  the 
presumption  is  even  made  to  be  one  juris  et  dejure,  and 
to  go  to  the  extinguishment  of  the  right  in  various  ways, 
as  well  as  by  grant.     The  operation  of  the  presumption, 
founded  on  the  fact  of  the  uninterrupted  enjoyment  of  the 
easement  for  twenty  years,  is  said  to  exist,  notwithstand- 
ing personal  disabilities  of  particular  proprietors  might 
have  intervened,  and  where,  in  the  ordinary  course  of 
proceedings,  grants  would  not  be  presumed. 

The  nature  and  extent  of  the  right  acquired  by  prior  oc- 
cupancy of  a  running-stream  becomes  frequently  an  impor- 
tant and  vexatious  question  betw^een  different  ripa- 
rian proprietors.     *If  I  am  the  first  person  who  ap-     *446 


a  Inst.  Justin,  lib.  2.  tit.  6.  sec.  7,  S.     Sargent  v.  Ballard,  supra. 

b  3  East's  Rep.  294. 

c  3  Bing.  Rep.  115.  ' 

^  4  Mason,  397.  -  -    -  ■ 

Vol.  IU.  66 
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plies  the  water  of  a  running-stream  to  the  purpose  of  irriga- 
tion, or  of  a  mill,  I  cannot  afterwards  be  lawfully  disturbed 
in  any  essential  degree,  in  the  exercise  of  my  right,  though 
I  may  not  have  enjoyed  it  for  twenty  years,  provided  the 
water  be  used  by  me  in  such  a  reasonable  manner,  as 
not  to  divert  the  natural  course  of  the  stream  from  the 
lands  below,  or  essentially  to  destroy  the  same  use  of  it 
as  it  naturally  flowed  over  the  lands  of  the  proprietors 

above  and  below  me.''  Prior  occupancy  short  of 
*447      *the   statute   term  of  prescription,   and  without 

consent  or  grant,  will  not  confer  any  exclusive 
right,  as  between  different  riparian  proprietors,  to  the  use 
of  a  running-stream.''  If,  however,  the  prior  occupant 
has  enjoyed  the  use  of  water  in  any  particular  mode  for 
tv^^enty  years,  so  as  to  have  acquired  a  title  by  prescrip- 
tion, he  is,  in  that  case,  entitled  to  remain  undisturbed  in 
his  possession,  in  the  mode,  and  to  the  extent  commen- 
surate with  the  right  as  it  has  been  acquired  and  defined 
by  enjoyment.*^     But  if  the  prior  use  of  the  stream  should 


a  Piatt  V.  Johnston,  15,  Johns.  Rep.  213.  In  Hatch  v.  Dwight,  17  Mass. 
Rep.  289,  the  Ch.  J.  went  beyond  the  doctrine  in  the  text,  for  he  said,  that  the 
first  occupant  of  a  mill-site,  by  erecting  a  dam  and  mill,  had  a  right  to  water 
sufficient  to  work  his  wheels,  even  if  it  should  render  useless  the  privilege  of  any 
one  above  or  below  upon  the  same  stream.  If  the  right  of  prior  occupancy,  in 
the  case  stated,  did  not  go  thus  far,  the  water-pri^■^lege  would  seem  to  be  ren- 
dered wholly  useless  for  mill  purposes  to  all  parties.  A  more  limited  rule  was 
laid  down  in  Martin  v.  Bigelow,  2  Aikens^  Vermont  Rep.  184  ;  for  it  was  there 
held,  that  a  mere  prior  occupancy  of  a  running-stream  by  a  mill,  did  not  prevent 
another  person  from  using  the  same  water  above,  on  the  same  stream,  in  a  pru- 
dent way,  unless  the  mill  below  had  been  erected  and  the  water  used  for  it  more 
than  fifteen  years,  being  the  period  of  limitation.  The  court  said,  that  the  com- 
mon law  on  this  point  was  not  applicable  in  Vermont,  as  it  would  go  to  allow  the 
person  who  erected  the  first  mill  on  a  small  stream  to  control  and  defeat  all  miU 
privileges  on  the  same  stream  above  him.  So,  in  Anthony  v.  Lapham,  5  Pick. 
175,  it  was  declared,  that  the  owner  of  land,  through  which  a  natural  stream 
flows,  may  use  it  for  watering  his  cattle  or  irrigating  his  land,  but  he  must  use  it 
in  the  latter  way  so  as  to  do  the  least  possible  injury  to  his  neighbour  below,  and 
he  must  return  the  surplus  into  the  natui-al  channel. 

•>  Tyler  r.  Wilkinson,  4  Mason,  401,402. 

<=  Saunders  v.  Newman,  1  Barnw.  cj'  Aid.  258.  Van  Bergen  v.  Van  Bergen, 
3  Johns.  Ch.  Rep.  282.     Sherwood  v.  Burr,  4  Day's  Rep.  244. 


Lee.  LIL]  OF  REAL  PROPERTY.  447 

have  been  materially  altered  within  the  twenty  years,  to 
the  injury  or  annoyance  of  any  adjoining  occupant,  who 
had,  in  the  mean  time,  possessed  himself  of  the  use  of  the 
water,  the  title  by  prescription  would  be  wanting 
as  to  such  *alterations,  and  they  would  be  unlaw-  *448 
ful,  and,  consequently,  a  ground  of  action.* 

(2.)  The  elements  of  air  and  light  are  rights  or  incidents 
attached  to  the  enjoyment  of  real  estate,  and  the  law  gives 
weight  and  ejflfect  to  the  first  appropriation  of  them.  They 
may  be  classed  under  the  head  of  incorporeal  heredita- 
ments, and  the  Roman  law  considered  things  of  this  kind, 
consisting  in  rights  and  privileges,  as  res  incorporales.^  If 
I  build  my  house  close  to  my  neighbour's  wall  I  cannot 
compel  him  to  demolish  it,  though  it  may  obstruct  my 
light,  for  the  first  occupancy  is  in  him.  On  the  other 
hand  the  owner  of  a  house  will  be  restrained  by  injunc- 
tion, and  be  liable  to  an  action  upon  the  case,  if  he  makes 
any  erections  or  improvements  so  as  to  obstruct  the  ancient 
lights  of  an  adjoining  house.  The  lights  must  be  ancient 
to  entitle  them  to  this  special  protection,  and  it  would 
seem,  from  the  opinion  of  the  judges  in  Burij  v.  Pope,'^  that 
lights  of  thirty  or  forty  years  standing  were  not  deemed 
ancient  within  the  purview  of  the  old  rule  on  the  subject. 
There  was  no  doubt,  as  early  as  the  English  revolution, 
that  window-lights  which  had  become  established  by  the 
legal  time  of  prescription,  were  entitled  to  be  protected 
against  obstructions.'^  In  modern  times  the  period  of 
prescription  or  limitation  has  been  shortened,  and  the 
uninterrupted  and  exclusive  enjoyment  of  window-lights 
for  twenty  years,  has  been  held  to  be  sufficient  to  raise 
a  presumption  of  title  to  the  unobstructed  enjoyment  of 


^  Goodiich  V.  Knapp,  M.  S.  case,  decided  in  (he  Supreme  Court  of  New? 
York,  1828. 
b  Inst.  2.  2. 
<=   Cro.  Eliz.  113. 
<•  Villers  v.  Bell,  1  Skoio.  7.     Palmer  v.  Fletcher,  1  Lev.  122. 
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that  protection.*  In  Daniel  v.  North,^  it  was  considered 
as  settled  law,  that  twenty  years  quiet  and  uninterrupted 
possession  of  window-lights  was  sufficient  ground  for  a 
jury  to  presume  a  grant  or  covenant,  provided  there  was 
evidence  that  the  owner  or  landlord  (and  not  the  tenant 
merely)  of  the  opposite  premises  had  knowledge  during 
the  twenty  years  of  the  fact.  The  right  so  acquired  is 
not  absolute,  but  prima  facie  evidence  only  of  right,  and  it 
is  liable  to  be  rebutted  and  destroyed  by  proof  to  the  con- 
trary, and  it  is  likewise  subject  to  qualifications.  Thus 
ancient  lights  are  entitled  to  protection  as  such  in  the 
precise  mode,  and  to  the  extent  enjoyed  during  the  period 
which  gave  them  the  claim  to  be  ancient  lights,  and  no 
further.*^  Nor  can  a  person  sustain  a  claim  to  an  ancient 
window-light,  in  derogation  of  his  own  grant  of  the  adjoin- 
ing ground  without  reservation.^ 

This  doctrine  of  ancient  lights,  or,  in  the  language  of 
the  writers  on  the  civil  law,  borrowed  from  the  law  itself,- 
of  "  servitudes  of  lights  or  prospect"  attached  to  estates, 
is  laid  down  with  great  precision  in  the  Pandects,  and  in 
the  codes  of  those  modern  nations  which  have  made  the 
civil  law  the  basis  of  their  municipal  law  f  and  it  is  evi- 
dence of  much  civilization  and  refinement  in  the  modifi- 
cations of  property.  But  the  doctrine  is  not  much  relished 
in  this  country,  owing  to  the  rapid  changes  and  improve- 


»  Wilmot,  J.,  1761,  in  Lewis  v.  Price,  Esp.  Dig.  636.  2d  edit.  S.  C.  Wil- 
liams' Saund.  Rep.  vol.  ii.  175.  note  a.  b.  c.  Darwin  v.  Upton,  Williams, 
note  ibid.   3  Term,  159,  cited  by  Buller,  J.     Back  v.  Stacy,  2  Russell,  121. 

t-  11  Easfs  Rep.  371. 

■=  Martin  v.  Goble,  1  Campb.  N.  P.  Rep.  320. 

^  Palmer  v.  Fletcher,  supra.  Cox  v.  Matthews,  1  Vent.  237.  Holt,  Ch.  J., 
in  Roswell  v.  Pryor,  6  Mod.  116.  Cromplon  v.  Richards,  1  Price,  27 .  Story 
V.  Odin,  12  Mass.  Rep.  157.  By  the  custom  of  the  city  of  London,  a  man  may 
build  to  any  height,  upon  ancient  foundations,  although  he  darkens  his  neighbour's 
lights  thereby,  provided  all  the  four  walls  belong  to  him.  A  reversioner  may 
recover  for  obstructing  ancient  lights,  to  the  injury  of  his  reversionary  interest. 
Shadwell  v.  Hutchinson,  3  Carr.  ^-  Payne,  615. 

^  Vide  supra,  p.  436.  n.  a. 
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ment.s  in  our  cities  and  villages.     A  prescriptive  right, 
springing  up  under  the  narrow  limitation  in  the  English 
law,  to  prevent  obstructions  to  window-lights,  and  views, 
and  prospects,  or,  on  the  other  hand,  to  protect  a  house 
or  garden  from  being  looked  in  upon  by  a  neighbour, 
would  affect  essentially  the  value  of  vacant  lots,  or  of  lots 
with  feeble  and  low  buildings  upon  them.     It  was  admit- 
ted, in  Mahan  v.  Brown,^  that  a  man  might  open  a  window 
in  his  own  house  overlooking  the  privacy  of  B.,  and  unless 
the  right  to  the  window-hght  had  been  secured  by  grant, 
acquiescence,  or  otherwise,  the  only  remedy  for  B.  would 
be  the  erection,  on  his  own  soil,  of  an  obstruction  opposite 
the  offensive  window,  and  in  that  way  shut  out  the  light. 
At  length  the  Supreme  Court  of  New-York,  in  Parker  v. 
Foote,^  went  so  far  as  to  declare  that  the  modern  English 
doctrine,  on  the  subject  of  li'ghts,  was  an  anomaly  in  the 
law,  and  not  applicable  to  the  condition  of  the  cities  and 
•villages  in  this  country.     The  injury  resulting  from  win- 
dow-views v/as  deemed  rather  speculative,  and  not  analo- 
gous to  the  case  of  ways,  commons,  markets,  water- 
courses, &c.,  where  the  injury  was  direct,  palpable,  and 
material,  and  the  same  rule  of  presumption  ought  not  to 
apply  to  two  classes  of  cases  so  essentially  different. 
Though  this  incorporeal  servitude  of  lights  is  familiar  to 
the  laws  of  all  civihzed  nations,  and  is,  under  due  regula- 
tions, a  very  valuable  incident  to  the  enjoyment  of  pro- 
perty, there  does  not  seem  to  be  any  well  founded  objec- 
tion to  the  decision  in  the  case  last  referred  to,  so  far  as  it 
goes  to  declare  that  the  enjoyment  of  the  easement  must 
be  uninterrupted  for  the  period  of  twenty  years,  and 
under  a  claim  or  assertion  of  right,  and  with  the  know- 
ledge and  acquiescence  of  the  owner ;  and  that  the  pre- 
sumption of  right,  under  these  circumstances,  is  not  an 


a  13    Wendell,  2C1.  MO  Wendell,  309. 
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absolute  bar,  and  conclusive,  but  it  may  be  explained  and 
repelled,  and  is  only  a  matter  of  evidence  for  a  jury  to 
infer  the  right. 

(3.)  The  right  to  the  enjoyment  of  free  and  pure  air, 
as  incident  to  the  estate,  is  likewise  under  the  protection 
of  the  law.  If,  therefore,  any  thing  offensive  be  erected 
so  near  the  house  of  another,  as  to  corrupt  or  pollute 
the  air,  it  becomes  a  nuisance,  and  an  action  lies  for  the 
injury.  On  the  other  hand,  if  a  tan-yard,  for  instance, 
renders  the  air  of  the  house  and  garden,  subsequently 
established,  adjoining  it,  less  pleasant  and  salubrious,  the 
nuisance  is  remediless  as  to  the  person  who  voluntarily 
plants  himself  near  it.* 

8.  Easements  lost  by  abandonment. 

A  right  acquired  by  use  may,  however,  be  lost  by  non- 
user,  and  an  absolute  discontinuance  of  the  use  for  twenty 
years  affords  a  presumption  of  the  extinguishment  of  the 
right  in  favour  of  some  other  adverse  right.^  As  an 
enjoyment  for  twenty  years  is  necessary  to  found  a  pre- 
sumption of  a  grant,  the  general  rule  is,  that  there  must 
be  a  similar  non-user  to  raise  the  presumption  of  a  release. 
The  mere  non-user  of  an  easement,  for  twenty  years,  will 
afford  a  presumption  of  a  release  or  extinguishment,  but 
not  a  very  strong  one,  in  a  case  unaided  by  circumstances ; 
but  if  there  has  been,  in  the  mean  time,  some  act  done  by 
the  owner  of  the  land,  charged  with  the  easement,  incon- 
sistent with,  or  adverse  to  the  existence  of  the  right,  a 


^  2  Blacks.  Com.  402,  403.  Com.  Dig.  tit.  Action  upon  the  Case  for  a 
Nuisance,  A.  C.     Rex  v.  Cross,  2  Carr.  ^  Payne,  483. 

^  Prescott  V.  Phillips,  decided  in  1797,  and  reported  in  2  Evans'  Pothier, 
136.  Lawrence  v.  Obee,  3  Campb.  Rep.  .514.  Bracton  laid  down  the  same 
principle,  that  incoi-poreal  rights  acquired  by  use  may  be  equally  lost  by  disuse. 
Lib.  4.  De  assisa  novce  disseisina,  ch.  38.  sec.  3.  Corning  v.  Gould,  16  Wen- 
dell, 531.  This  last  case  contains  a  full  and  learned  view  of  the  law  on  the 
subject. 
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release  or  extinguishment  of  the  right  will  be  presumed.* 
The  doctrine  of  the  civil  law  was,  that  a  servitude  was 
presumed  to  have  been  released  or  renounced,  when  the 
owner  of  the  estate  to  which  it  was  due  permitted  the 
owner  of  the  estate  charged  with  it  to  erect  such  works  on 
it,  as  a  wall,  for  instance,  which  naturally  and  necessarily- 
hindered  the  exercise  of  the  right,  and  operated  to  anni- 
hilate it.     The  mere  sufferance  of  works  to  be 
erected,  repugnant  to  the  *enjoyment  of  the  ser-     *449 
vitude,   would   not   raise   the   presumption  of  a 
release,  unless  the  sufferance  continued  for  a  time  requi- 
site to  establish  a  prescription ;  or  the  works  were  of  a 
permanent  and  solid  kind,  such  as  edifices  and  walls, 
and  presented  an  absolute  obstacle  to  every  kind  of  enjoy- 
ment of  the  easement.     There  must  be  a  total  cessation 
of  the  exercise  of  the  right  to  the  servitude,  during  the 
entire  time  necessary  to  raise  the  presumption  of  extin- 
guishment, or  there  must  have  been  some  permanent 
obstacle  permitted  to  be  raised  'against  it,  and  which 
absolutely  destroyed  its  exercise.*'     If  the  act  which  pre- 
vents the  servitude  be  incompatible  with  the  nature  or 
exercise  of  it,  and  be  by  the  party  to  whom  the  servitude 
is  due,  it  is  sujQficient  to  extinguish  it ;  and  if  it  be  extin- 
guished for  a  moment,  it  is  gone  forever.*^ 


a  See  the  reasoning  of  Sir  William  D.  Evans,  in  Evans'  Pothier,  vol.  ii.  136. 
In  the  case  of  Wright  v.  Freeman,  5  Harr.  Sj-  Johns.  477,  a  presumption  of  ex- 
tinguishment by  non-user,  of  a  right  of  way  for  twenty  years,  was  held  to  be 
admissible,  but  it  was  forjatied  in  that  case,  by  acts  of  the  party,  and  these  acts 
were  relied  on  by  the  court.  Mr.  Justice  Story,  in  Tyler  v  Wilkinson,  says,  that 
the  proprietors  of  Sergeant's  trench  were  entitled  to  so  much,  and  no  more  of 
the  water  of  the  river,  as  had  been  accustomed  for  twenty  years  to  flow  through 
their  trench,  to  and  from  their  mills,  whether  actually  used  or  necessary  for  the 
mills,  or  not.     See,  also.  White  ».  Crawford,  10  Mass  Rep.  183. 

•>  Dig.  8.  6.  5.  Voet.  Com.  ad  Pand.  lib.  8.  tit.  6.  sec.  5. 7.  Toullier's  Droit 
Civil  Francais,  tom.  iii.  n.  673.  Repertoire  de  Jurisprudence,  par  Merlin,  tit. 
Servitude,  ch.  30.  sec.  6.  ch.  33.  Toullier  says,  that  the  article  Servitude,  in 
the  Repertoire,  is  composed  with  great  care.  Civil  Code  of  Louisiana,  art.  815, 
816.     Haight  v.  Proprietors  of  the  Moriis  Aqueduct,  4  Wash.  Cir.  Rep.  601. 

<"  Taylor  t;.  Hampton,  4  M^  Cord's  Rep.  96.     The  statute  of  2  and  3  William 


449  OF  REAL  PROPERTY.  [Part  VI. 

Unity  of  possession  of  the  estate  to  which  an  easement 
is  attached,  and  of  the  estate  which  the  easement  encum- 
bers, is,  in  effect,'  an  extinguishment  of  the  easement. 
But  this  does  not  apply  to  a  way  of  necessity ;  and  though 
it  be  suspended  by  the  unity  of  possession,  it  revives  by 
necessary  impKcation,  when  the  possession  is  again 
severed.^  Nor  is  a  water-course  extinguished  by  unity 
of  possession,  and  this  from  the  necessity  of  the  case,  and 
the  nature  of  the  subject.  This  was  settled  after  a  very 
elaborate  discussion,  in  Shury  v.  Piggott,^  and  that  case 
was  accurately  examined  and  deliberately  confirmed, 
in  all  its  parts,    in    Hazard  v.  Robinson.     But  the   use 

of  water,  in  a  particular  way,  by  means  of  an 
*450      *aqueduct,  may  be  extinguished  by  the  unity  of 

possession  and  title  of  both  the  parcels  of  land 
connected  with  the  easement ;  and  if  the  adverse  enjoy- 
ment of  an  easement  be  extinguished,  within  the  period 
of  prescription,  by  the  unity  of  title,  and  the  land  which 
possesses  the  easement  be  shortly  thereafter  separated 
again  from  the  land  charged  with  the  easement,  by  a 
reconveyance,  the  right  to  be  acquired  by  user,  must 
commence  de  novo  from  the  last  period.'^  As  to  light  and 
air,  the  right  to  them  is  acquired  by  mere  occupancy, 
and  will  continue  so  long  only  as  the  party  continues  the 
enjoyment,  or  shows  an  intention  to  continue  it.  A  per- 
son may  lose  a  right  to  ancient  lights  by  abandonment 
of  them,  within  a  less  period  than  twenty  years,  if  he 


IV.  ch.  71,  declared,  that  no  claim  to  any  way  or  other  easement,  or  to  any 
water-course,  or  the  use  of  any  water,  should  be  defeated  by  showing  the  com- 
mencement of  the  right  or  user  at  any  time  prior  to  twenty  years  enjoyment; 
and  after  forty  years  the  right  should  be  deemed  absolute.  So  a  claim  to  the 
use  of  light,  enjoyed  for  twenty  years  without  interruption,  should  be  deemed 
absolute. 

»  1  Saund.  Rep.  323.  note  6.  Story,  J.,  in  Hazard  v.  Robinson,  3  Mason's 
Rep.  276. 

b  3  Bulst.  Rep.  339.     Popham's  Rep.  166. 

'^  Manning  v.  Smith,  6  Conn.  Rep.  289. 
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indicates  an  intention,  when  he  relinquishes  the  enjoy- 
ment of  them,  as  by  building  a  blank  wall  to  his  house, 
never  to  resume  it.  It  is  the  modern  doctrine,  that  the 
ceasing  to  enjoy  such  an  easement  will  destroy  the  right, 
provided  the  discontinuance  be  absolute  and  decisive, 
and  unaccompanied  with  any  intention  to  resume  it 
within  a  reasonable  time ;  and  it  is  a  wholesome  and 
wise  qualification  of  the  rule,  considering  the  extensive 
and  rapid  improvements  that  are  every  where  making 
upon  real  property.*^ 

9.  Easements  lost  hy  dedication  to  the  iniblic. 

Dedications  of  land  for  public  purposes,  as  for  chari- 
table and  rehgious  uses,  and  for  public  highways  and 
village  squares,  enure  as  grants,  and  may  be  valid,  with- 
out any  specific  grantee  in  esse  at  the  time,  to  whom  the 
fee  could  be  conveyed.*"  And  if  a  street  be  designated  by 
public  commissioners,  duly  authorized,  as  passing  over 
certain  lands,  and  the  owner  subsequently  conveys  part 
of  the  land  as  lots,  boundifig  them  on  such  a  street,  this  is 
held  to  be  a  dedication  of  the  land,  over  which  the  street 
passes,  to  the  pubUc  use,  and  on  opening  the  street,  the 
purchaser  can  only  obtain  a  nominal  sum  as  a  compensa- 
tion for  the  fee.*^  But  it  has  been  an  unsettled  question 
what  length  of  time  was  requisite  to  create  the  presump- 
tion of  a  valid  dedication  of  a  highway  to  the  public.     It 


»  Moore  v.  Rawson,  3  Barnw.  ^-  Cress.  332. 

*>  Town  of  Pawlet  v.  Clark,  9  Cranch,  292.  City  of  Cincinnati  v.  White,  6 
Peters'  U.  S.  Rep.  431.  Brown  v.  Manning,  6  Ohio  Rep.  303.  Watertown 
V.  Cowen,  4  Paige,  410. 

<=  In  the  matter  of  Thirty-second-street,  19  Wendell,  128.  In  the  case  of 
Pearsall  v.  Post,  20  Wendell,  119 — 137,  Mr.  Justice  Cowen  learnedly  and  ably 
discussed  the  subject,  and  he  considered  the  doctrine  to  be  rather  novel  and 
anomalous,  that  a  grant,  either  in  religious  or  other  cases,  could  be  good, 
when  there  was  no  person  in  existence  capable  of  taking  any  thing  under  it. 
He  held,  also,  that  dedications  of  lands  or  easements,  to  the  public,  were  to  be 
confined  to  common  highways,  streets,  and  squares,  and  that  all  other  ease- 
ments were  founded  on  the  presumjition  of  a  grant  between  competent  jiarties. 

Vol.  in.  67 
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seems  to  be  agreed  that  some  portion  of  time  is  neces- 
sary to  establish  a  presumptive  dedication  of  it.  Thus, 
in  the  case  of  The  Tmstces  of  Ri/ghij  Charity  v.  Merry- 
weather,  before  Lord  Kenyon,  at  the  London  sittings,* 
eight  years  free  use  of  a  way  by  the  pubhc,  with  per- 
mission of  the  owner,  was  deemed  quite  sufficient  time 
for  presuming  a  derehction  of  the  way  to  the  pubhc  ;  and 

Lord  Kenyon  referred  to  a  case  in  which  six  years 
*451     had  been  held  sufficient.     This  decision  *has  been 

much  questioned  in  subsequent  cases.  In  Wood- 
yer  v.  Hadden,^  the  language  of  the  court  was,  that  time 
was  a  material  ingredient  in  the  foundation  of  the  pre- 
sumption. In  that  case,  nineteen  years'  use  of  a  street 
for  a  public  highway  was  held  not  to  be  clear  and  decisive, 
and  therefore  not  sufficient  evidence  of  a  dedication  of  it 
to  the  public.  Again,  in  Wood  v.  Veal,"  it  was  adjudged, 
that  no  dedication  of  a  highway  to  the  public,  by  a  tenant 
for  years,  though  it  were  for  ninety-nine  years,  or  by  any 
other  person  except  the  owner  of  the  fee,  would  be  bind- 
ing upon  such  owner ;  and  it  was  intimated  by  Lord 
Tenterden,  that  during  the  progress  of  the  requisite  time, 
the  highway  ought  to  have  been  used  as  a  thoroughfare. 
The  true  principle  on  the  subject,  to  be  deduced  from  the 
authorities,  I  apprehend  to  be,  that  if  there  be  no  other 
evidence  of  a  grant  or  dedication,  than  the  presumption 
arising  from  the  fact  of  acquiescence  on  the  part  of  the 
owner,  in  the  free  use  and  enjoyment  of  the  way  as  a 
public  road,  the  period  of  twenty  years,  applicable  to 
incorporeal  rights,  would  be  required,  as  being  the  usual 
and  analogous  period  of  limitation.  But  if  there  were 
clear,  unequivocal,  and  decisive  acts  of  the  owner, 
amounting  to  an  explicit  manifestation  of  his  will  to  make 


a  11  East,  375.  note. 

*>  5  Taunt 071,  125. 

«  5  Barnw.  S/-  Aid.  454. 
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a  permanent  abandonment  of  the  road,  those  acts  would 
be  sufficient  to  establish  the  dedication  within  any  inter- 
mediate period.*  In  Hatch  v.  Dvnght^  it  was  declared, 
upon  the  same  principle,  that  if  a  mill-site,  unoccupied, 
be  abandoned  by  the  owner,  evidently  with  an  inteiit  to 
leave  it  unoccupied,  it  would  be  unreasonable  that  the 


*  See,  further,  Rex  v.  Lloyd,  1  Camph.  260.  Lethbriclge  v.  Winter,  ibid. 
263.  note.  Rext;.  Inhabitants  of  St.  Benedict,  4  Barnic.  ^  Aid.  447.  Jarvis 
V.  Dean,  3  Bing.  447.  In  Pritchard  v.  Atkinson,  4  N.  H.  Rep.  1,  seventeen 
years  were,  in  that  case,  deemed  to  be  a  sufficient  period.  State  v.  Catlin,  3 
Vermont  Rep.  530.  S.  P.  In  the  case  of  State  v.  Trask,  6  ibid.  355,  it  was 
held,  that  if  land  be  laid  out  as  a  public  common  for  the  purpose  of  a  court 
house,  and  the  public  acquire  an  interest  in  it  as  such,  it  is  deemed  a  dedication 
to  the  public  use,  and  it  cannot  be  reclaimed,  though  the  use  be  discontinued. 
But  see  contra,  supra,  p.  432.  note.  In  the  case  of  New-Orleans  v.  the  United 
States,  10  Peters'  U.  S.  Rep.  662,  in  which  the  doctrine  of  dedication  of  pro- 
perty to  public  uses  was  laxgely  and  learnedly  discussed,  it  was  held  not  to  be 
essential  that  the  right  to  use  the  property,  so  dedicated,  should  be  vested  in  a 
corporate  body.  It  may  exist  in  the  public,  and  have  no  other  limitations  than 
the  wants  of  the  community  at  large.  And  if  buildings  be  erected  on,  or  grants 
made  of  part  of  the  land  so  dedicated,  by  the  party  making  it,  such  acts  would 
not  disprove  the  dedication,  or  affect  the  vested  rights  of  the  public.  I  should 
apprehend  that  the  last  proposition  must  be  taken  with  some  qualifications,  for 
the  fact  might  raise  the  question,  as  a  matter  of  evidence,  whether  the  property 
was  ever  legally  vested  in  the  public,  or  irrevocably  dedicated  to  it ;  and  if  it  had 
been,  whether  non-user  by  the  public,  and  an  adverse  claim  by  the  original  owner, 
might  not,  in  the  lapse  of  time,  bar  the  public,  for  in  this  country  time  may  create 
a  bar  to  the  sovereign's  right.  Thus,  by  the  New- York  Revised  Statutes,  vol. 
ii.  292,  the  people  aie  not  to  sue  or  implead  any  person,  in  respect  to  lands,  by 
reason  of  any  right  or  title,  unless  the  right  or  title  accrued  within  twenty  years 
before  suit  brought,  or  the  people  had  received  the  I'ents  and  profits  within  twenty 
years,  the  case  of  liberties  of  franchise  excepted.  There  is  a  similar  provision 
in  the  Revised  Statides  of  Massachusetts,  part  3.  tit.  5.  ch.  119.  sec.  12.  It 
was  held,  in  Willoughby  v.  Jenks,  20  Wendell,  96,  that  to  give  a  title  in  the 
occupant  of  a  lot,  bounding  on  a  street  dedicated  to  the  public,  to  the  soil  usque 
JHum  vice,  the  street  must  have  been  accepted  by  the  public  as  such.  Until  such 
acceptance  the  street  remains  the  property  of  the  original  proprietor,  subject  to 
the  easement  or  right  of  way  of  purchasers  of  lots  adjoining  the  street. 

There  has  been  considerable  discussion  of  the  question,  whether  there  may  be 
a  partial  dedication  of  a  highway  to  the  public,  as  for  foot  passengers,  or  for 
horses  and  not  for  carts,  or  for  carts  except  those  carrying  coal.  The  better 
opinion  would  seem  to  be,  that  the  public  must  take  secundum  for  mam  doni, 
and  that  the  dedication  may  be  definite,  not  only  as  to  time,  but  as  to  the  mode 
of  use.  Lethbridge  v.  Winter,  1  Campb.  263.  note.  Marquis  of  Stafford  v, 
Coyney,  7  Barnw.  ^  Cress.  257. 

^  17  Mass.  Rep.  289. 
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Other  riparian  proprietors,  above  and  below,  should  be 
prevented,  by  fear  of  suits,  from  making  a  profit- 
*452     able  *use  of  their  sites. 

10.   Of  rights  by  license. 

The  law  is  solicitous  to  prevent  all  kinds  of  imposition 
and  injury,  from  confidence  reposed  in  the  acts  of  others  ; 
and  a  parol  license  to  do  an  act,  on  one's  own  land,  affect- 
ing injuriously  the  air  and  light  of  a  neighbour's  house, 
is  held  not  to  be  revocable  by  such  neighbour  after  it  has 
been  once  acted  upon.^  Such  a  license  is  a  direct  en- 
couragement to  expend  money,  and  it  would  be  against 
conscience  to  revoke  it,  as  soon  as  the  expenditure  begins 
to  be  beneficial.  The  contract  would  be  specifically 
enforced  in  equity.  Such  a  parol  license  to  enjoy  a  bene- 
ficial privilege  is  not  an  interest  in  land  within  the  statute 
of  frauds.  If,  however,  a  parol  license  be  granted  for  a 
temporary  purpose,  as  the  permission  to  erect  a  dam,  it 
has  been  held  to  terminate  with  the  decay  of  the  dam,  as 
the  purpose  of  the  license  has  then  been  fulfilled.^  In 
Liggins  V.  Ingc,'^  the  court  distinguished  between  licenses 
which,  when  countermanded,  leave  the  party  in  statu  quo, 


a  Webb  «.  Paternoster,  Palmer's  Rep.  71.  2  Eq.  Ca.  Ahr.  522.  Short  v. 
Taylor,  cited  ibid.  Winter  v.  Brockwell,  8  East's  Hep.  308.  Le  Fevre  v. 
Le  Fevre,  4  Serg.  4*  Rawle,  241.  Rerick  v.  Kern,  14  ibid.  267.  Bridges  v. 
Blanchard,  3  Neville  Sf  Manning,  691.  But,  in  Cocker  v.  Cowper,  in  1 
Crompton,  Meeson  ^  Roscoe,  418,  it  was  held,  that  a  verbal  license  was  not 
sufficient  to  confer  an  easement  in  another's  land,  and  that  it  was  revocable, 
though  acted  upon.  It  has  also  been  decided,  that  a  license  in  writing  without 
deed,  to  hunt  on  the  grounds  and  fish  in  the  waters  of  the  grantor,  was  void. 
Bird  V.  Higginson,  4  Neville  4"  Manning,  505.  So,  a  license  to  erect  a  build- 
ing on  another's  land,  cannot  be  revoked  so  entirely  as  to  make  the  person  who 
erected  it  a  trespasser  for  entering  and  removing  it  after  the  revocation. 
Barnes  v.  Barnes,  6  Vermont  Rep.  388. 

*>  Hepburn  V.  M'Dowell,  17  Serg.  4'  Rawle,  383.  A  parol  license  to  enjoy 
an  easement  is  countermandable,  whilst  it  remains  executory.  Wallis  v.  Har- 
rison, 4  Meeso7i  <!^  Welsby,  533. 

"■  7  Bing.  Rep.  682. 
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and  licenses  for  the  construction  of  buildings  and  works, 
which  are  not  revocable. 

The  modern  cases  distinguish  between  an  easement 
and  a  license.  A  claim  for  an  easement  must  be  founded 
upon  grant  by  deed  or  writing,  or  upon  prescription 
which  supposes  one,  for  it  is  a  permanent  interest  in 
another's  land,  with  a  right  at  all  times  to  enter  and  enjoy 
it.  But  a  license  is  an  authority  to  do  a  particular  act, 
or  series  of  acts,  upon  another's  land,  without  possessing 
any  estate  therein.  It  is  founded  in  personal  confidence, 
and  is  not  assignable,  nor  within  the  statute  of  frauds.^ 
This  distinction  between  a  privilege  or  easement  carrying 
an  interest  in  land,  and  requiring  a  writing  within  the 
statute  of  frauds  to  support  it,  and  a  license  w^hich 
may  be  by  parol,  is  quite  subtle,  and  it  *becomes  *453 
difficult,  in  some  of  the  cases,  to  discern  a  substan- 
tial difference  between  them.  The  case  of  Wood  v, 
Lake,^  which  held  a  parol  agreement  for  the  liberty  to 
stack  coal  upon  any  part  of  the  close  of  another,  for  seven 
years,  to  be  valid,  was  questioned  at  the  time  by  Mr. 
Justice  Foster,  and  it  has  been  since  forcibly  attacked  by 
Sir  Edward  B.  Sugden,  in  his  Treatise  of  the  Laiv  of  Ven- 
dors and  Purchasers,'^  and  was  questioned  also  in  1  John- 
soji's  Ch.  Rep.  143  ;  and  yet  that  case  has  been  recognised, 
and  the  doctrine  of  it  sanctioned,  by  Lord  Ch.  J.  Gibbs, 


*  Kerrw.  Connell,  Berton's  N.  Brunstoick  Rep.  151.  Woodbury  w.  Parshley, 
7  N.  H.  Rep.  237.  Mumford  v.  Whitney,  15  Wendell,  380.  S.  P.,  where  it 
was  held,  that  such  a  license  by  parol  was  valid,  but  that  a  parol  agi-eement  to 
allow  a  party  to  enter  and  erect  a  dam  for  a  permanent  purpose,  was  void 
within  the  statute  of  frauds,  for  it  was  the  transfer  of  an  interest  in  the  land. 
If  we  understand  the  license,  said  Ch.  J.  Savage,  as  it  is  defined  here  in  the 
text,  there  is  no  difficulty  on  the  subject.  It  is  a  mere  authority  to  do  a  par- 
ticular act,  as  to  hunt,  or  fish,  or  erect  a  temporary  dam,  and  conveys  no  interest, 
and  the  license  is  executory,  and  may  be  revoked  at  pleasure,  but  acts  done 
under  it  before  the  revocation  are  no  trespass. 

''  Sayers  Rep.  3.  •  '  , 

*=  P.  5C.  3d  London  edit. 
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in  Tayler  v.  Walters.^  The  decision  in  Cooh  v.  Steams^ 
narrows  the  hmits  assigned  to  a  parol  hcense,  while,  on 
the  other  hand,  the  cases  of  Richer  v.  Kelly,  and  Clement 
V.  Durgin,'^  seem  to  approach  and  favour  the  more  ques- 
tionable doctrine  in  Wood  v.  Lake.^ 

*454  *III.   Of  offices. 

Offices  are  another  species  of  incorporeal  he- 
reditaments,  and  they   consist  in  a  right,  and   corres- 


"  7  Taunton,  373. 

b  11  Mass.  Rep.  ,533. 

<=  1  Greenleaf,  117.     5  ibid.  9. 

^  It  was  held,  in  Bridges  v.  Purcell,  1  Dev.  Sf  Battle,  N.  C.  Rep.  492,  that 
a  parol  license  to  overflow  one's  land  by  a  mill-pond  could  be  revoked,  and  at 
all  events  it  ceased  with  the  life  of  the  grantor.  Mr.  Justice  Gaston,  who  gave 
the  opinion  of  the  court,  Vi'as  disposed  to  question  the  doctiine  on  this  subject, 
in  the  cases  of  Liggins  v.  Inge,  Webb  v.  Paternoster,  and  Tayler  v.  Walters  ; 
and  he  held,  that  the  decision  in  Wood  v.  Lake  was  clearly  wrong.  A  mere 
license  is  revocable,  though  acts  done  under  it  until  countermanded,  are  lawful. 
This  was  the  amount  of  the  reasoning  in  the  case  in  North  Carolina.  Beidel- 
man  v.  Foulk,  5  Watts,  308.  Couchv.  Burke,  2  HilVs  S.  C.  Rep.  534.  S.  P. 
But  an  interest  in  land  once  passed  cannot  be  revoked.  Jackson  v.  Buel,  3 
Johns.  Rep.  298. 

On  the  subject  of  easements  and  aquatic  rights,  I  have  derived  much  aid-and 
facility  in  my  researches,  from  the  three  valuable  treatises  of  Mr.  Angell,  which 
treat  of  icater-courses,  of  tide-waters,  and  of  the  rights  acquired  by  adverse 
enjoyment  for  twenty  years.  In  those  essays,  the  author  has  faithfully  col- 
lected the  law  and  authorities  applicable  to  the  subject,  and  accompanied  his 
digest  of  them  with  free  and  judicious  criticism.  The  disturbances  of  incorpo- 
real rights,  relative  to  partition-walls,  foundations  of  buildings,  the  diversion  of 
water,  obstruction  of  lights,  &c.,  amounting  to  nuisances,  are  also  well  and  fully 
discussed  in  Gibbons  on  the  Law  of  Dilapidations  and  Nuisances,  ch.  10.  In 
the  propositions  of  the  English  Parliamentary  commissioners  on  the  subject  of 
real  propei'ty,  it  was  submitted,  that  adverse  enjoyment  during  twenty  years  of 
any  profit  or  casement  in  or  over  the  soil  of  another,  should  be  prima  facie 
evidence  of  a  right,  but  one  liable  to  be  rebutted  by  proof,  that  the  owner  had 
been  under  disability ;  or  that  the  land  had  been  under  a  lease,  or  that  there  was 
a  life  interest  therein,  but  such  proof  was  not  to  be  open  to  the  lessee  or  tenant 
for  life.  The  adverse  enjoyment  for  sixty  years  was  to  be  conclusive  evidence 
of  a  right,  without  regard  to  the  disabilities  of  the  parties,  or  the  state  of  the 
title  to  the  land.  The  non-user  of  any  profit  or  easement  in  or  over  the  soil  of 
another  during  twenty  years,  was  to  be  prima  facie  e%ndence  of  its  extinguish- 
ment, but  liable  to  be  rebutted.  I  should  have  apprehended  that  all  those  pro- 
positions, except  the  sixty  years'  provision,  were  already  part  of  the  English 
law,  and  that  it  was  useless  to  have  proposed  them. 
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pondent  duty,  to  execute  a  public  or  private  trust,  and 
to   take  tlie   emoluments   belonging  to  it.^     Offices,   ni 
England,  may  be  granted  to  a  man  in  fee,  or  for  bfe,  as 
wen  as  for  years,  and  at  will.^     In  the  United  States,  no 
pubbc  office  can  properly  be  termed  an  hereditament,  or 
a  thing  capable  of  being  inherited.     The  constitution,  or 
the  law  of  the  state,  provides  for  the  extent  of  the  dura- 
tion of  the  office,  which  is  never  more  permanent  than 
during  good  behaviour.'^     Private  ministerial  offices  only 
can  be  classed  as  hereditaments,  and  I  do  not  know  of 
any  such  subsisting  among  us.    It  would  not  be  consistent 
with  our  manners  and  usages,  to  grant  a  private  trust  or 
employment  to  one,  and  his  heirs,  in  fee  ;  though  I  do  not 
know  of  any  positive  objection  to  such  a  contract  in  point 
of  law.     But  in  the  revision  of  the  statute  law  of  New- 
York,  in  17S7,  most  of  the  provisions  in  the  ancient  Enghsh 
statutes  relative  to  office  were  re-enacted.     It  was  pro- 
vided, among  other  things,'^  that  if  a  man  be  unduly  dis- 
turbed in  his  office,  a  writ  of  novel  disseisin  should  be 
maintained  for  offices  in  fee,  and  for  hfe,  as  well  as  for 
lands  and  tenements.     This  regulation  was  taken  from 
the  statute  of  Westminster  2d,  13  Edw.  I,  and  it  was 


a  Finch'' s  Law,  162.  ■  .... 

b  2  Blacks.  Com.  36. 

<•  In  Hoke  f.  Henderson,  4  Dev.  N.  C.  Rep.  18,  19,  it  was  decided,  that  a 
clerk's  office,  which  was  held  during  good  behaviour,  and  many  other  pubhc 
offices  were,  under  certain  limitations,  the  subject  of  property,  like  every  other 
thing  corporeal  or  incorporeal,  from  which  men  can  earn  a  livelihood.  And  if 
another  should  unlawfully  usurp  the  office,  the  owner  might  have  an  action  for 
dama-es  for  the  expulsion,  and  a  mandamus  to  restore  him  to  the  possession 
and  emoluments  of  the  office.  In  the  able  and  elaborate  opinion  delivered  by 
Judcre  Nicoll,  in  the  case  of  the  State  v.  Dews,  R.  M.  Charlton's  Georgia 
Rep.  397,  it  was  held,  that  public  officers  in  this  country  were  public  agents  or 
ti-ustees,  and  had  no  proprietary  interest  or  private  property  in  their  offices  be- 
yond the  constitutional  tenure  and  salary  (if  any)  prescribed  ;  and  that  official 
rights  and  powers  flowing  from  their  offices,  might  be  changed  at  the  discretion 
of  the  legislature,  during  their  continuance  in  office.  The  custody  of  a  jail,  for 
instance,  it  was  held,  might,  without  the  violation  of  any  consritutional  nght,  bq 
taken  by  statute  from  the  sheriff  and  vested  in  the  city  coiporation. 
<!  Lairs  of  New-York,  sess.  10.  ch.  50.  sec.  7. 
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probably  a  very  useless  provision,  and  it  has  been  omitted 
in  the  last  revision  of  the  laws  of  New-York,  which  went 
into  operation  in  January,  1830.  But  we  have  (and  very 
properly)  re-enacted*  the  substance  of  the  statute  of  5  and 
6  Edw.  VI,  ch.  15,  against  buying  and  selling  offices,  and  it 

prohibits  the  sale  of  any  office,  or  the  deputation 
*455      *of  any  office,  or  taking  any  fee  or  reward  therefor. 

The  offence  is  made  a  misdemeanor,  and  is  hke- 
wise  punished  with  the  loss  of  the  office  ;  but  it  does  not 
apply  to  the  case  of  a  deputy  agreeing  to  pay  his  princi- 
pal part  of  the  profits  of  an  office,  and  to  be  allowed  to 
reserve  another  part  to  himself  as  a  compensation  for  his 
services.^  The  object  of  the  statute  was  to  prevent  cor- 
ruption in  office,  and  it  alludes  only  to  corrupt  bargains 
and  sales  of  offices,  and  not  to  the  fair  and  necessary 
appointments  of  deputies  with  a  reasonable  allowance, 
though  on  this  point  there  have  been  some  refined  dis- 
tinctions established. 

If  an  officer  has  a  certain  salary,  or  certain  annual 
profits,  a  deputation  of  his  office,  reserving  a  sum  not 
exceeding  the  amount  of  his  profits,  has  been  held  not  to 
be  contrary  to  the  statute,  because  the  principal  is  entitled 
to  the  fees  and  perquisites  of  the  office,  and  the  deputy  to 
a  recompense  for  his  labour  in  the  execution  of  it.  So,  if 
the  profits  be  uncertain,  the  deputy  may  lawfully  agree 
to  pay  so  much  out  of  the  profits,  for  in  that  case  he  can- 
not be  charged  for  more  than  he  receives.  But  if  the 
office  consists  of  uncertain  fees  and  profits,  and  the  deputy 
agrees  to  pay  a  certain  sum  annually,  without  restricting 
the  payment  to  the  proceeds  of  the  profits,  it  would  be 
a  sale  within  the  statute ;  and  the  case  is  not  altered  by 


*  Nete-York  Revised  Statutes,  vol.  ii.  696.  sec.  35,  36,  37.  The  legislature 
of  Virginia,  in  1792,  re-enacted  the  statute  of  5  and  6  Edw.  VI.  Revised 
Code  of  Virginia,  edit.  1814,  vol.  i.  p.  79. 

fc  GuUiford  V.  De  CardoneU,  2  Salk.  Rep.  466. 
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the  office  yielding  more  in  contingent  profits  than  the 
amount  of  the  money  stipulated  to  be  paid.*  It  would 
also  be  a  contract  within  the  purview  of  the  statute,  for 
the  deputy  to  secure  all  the  profits  to  the  person  appoint- 
ing him,  for  this  would  infaUibly  lead  to  extortion  in  the 
deputy.^ 

*The  statute  in  New- York  would  seem  to  be  *456 
broader  than  the  Enghsh  statute  of  5  and  6  Edw. 
VI,  for  it  has  omitted  the  explanatory  and  restrictive 
words  in  that  statute,  applying  it  to  "  office  or  offices,  or 
any  part  or  parcel  of  them  that  shall  in  anywise  touch  or 
concern  the  administration  or  execution  of  justice  ;"  and 
the  preamble  shows,  that  it  was  intended  to  apply  to 
"places  where  justice  is  to  be  administered,  or  any  ser- 
vice of  trust  executed."  In  England,  the  place  of  under- 
marshal  of  London  is  a  service  of  public  trust,  and  yet  it 
has  been  held  to  be  saleable,  because  it  only  concerned 
the  pohce  of  the  city.'^     If,  however,  the  statute  of  New- 


=»  Godolphin  v.  Tudor,  2  Salk.  Rep.  468-.  S.  C.  Willes'  Rep.  575.  note. 
Garforth  v.  Feron,  1  H.  Blacks.  328.  Noel  v.  Fisher,  3  CalVs  Rep.  215. 
Becker  v.  Ten  Eyck,  6  Paige,  68.  In  Tappan  v.  BrowTi,  9  Wendell's  Rep. 
175,  it  was  decided,  that  if  a  person  receiving  a  deputation  to  a  public  office, 
which  entitles  him  by  law  to  a  certain  per  centage  upon  the  fees  and  emoluments 
of  his  principal,  agrees  to  perform  the  duties  at  ^  fixed  salary,  the  agreement  is 
in  violation  of  the  act  against  buying  and  selling  offices,  and  is  void ;  although  it 
be  not  certain  that  the  stipulated  sum  would  be  less  than  the  per  centage  allowed 
by  law. 

b  Layng  v.  Paine,  Wines'  Rep.  571.  Becker  v.  Ten  Eyck,  6  Paige,  68. 
If  the  deputy  of  a  public  officer  be  entitled  by  law  to  certain  fees  and  perquisites 
as  deputy,  and  he  agrees  to  give  the  officer  appointing  a  portion  of  such  fees  or 
perquisites,  it  is  a  purchase  of  the  deputation,  and  void  under  the  statute.  Ibid. 
The  statute  of  5  and  6  Edw.  VI,  has  been  re-enacted  in  Virginia,  with  the 
addition  of  a.  proviso,  that  the  act  was  not  to  prohibit  the  appointment,  and  acting 
of  any  deputy  clerk,  or  deputy  sheriff,  who  shall  be  employed  to  assist  their  prin- 
cipals in  the  execution  of  their  respective  offices.  Prima  facie  this  proviso 
would  seem  to  have  been  unnecessary,  but  it  has  been  decided  under  it,  that 
where  a  sheriff  farmed  his  shrievalty  to  G.,  whom  he  appointed  his  deputy  for  a 
sum  in  .gross,  to  be  paid  him  by  G.,  who  was  to  discharge  all  the  duties,  and 
take  all  the  emoluments  of  the  office,  the  contract  was  lawful !  Sailing  v.  M'Kin- 
ney,  1  Leigh,  42.     Upon  this  construction  the  proviso  rises  into  great  importance. 

<=  Lord  Hardwicke,  in  Butler?;.  Richardson,  1  Atk.  Rep. 210.     Amb.  Rep.  73. 

Vol.  III.  OS 
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York  should  not  admit  of  a  more  comprehensive  con- 
struction than  the  one  from  which  it  was  taken,  yet  the 
principles  of  the  common  law  supply  all  deficiencies ;  and 
many  agreements  for  the  sale  of  offices  that  are  not  within 
the  statute  of  Edw.  VI  have  been  held  void,  as  being 
against  public  policy.  The  sale  of  any  office  in  which 
the  public  are  concerned,  is  held  to  be  against  principles 
of  public  policy,  and  an  offence  at  common  law.  If  A. 
should  agree  to  allow  to  B.  a  certain  proportion  of  the 
profits  of  an  office  in  the  king's  dock-yards,  in  case  the 
latter  retired,  and  he  succeeded  to  the  appointment,  the 
agreement  would  be  void,  as  not  supported  by  a  valid 
consideration.'^ 

The  provisions  and  rules  of  the  ancient  common  law 

were  remarkably  provident  in  respect  to  the  public 
*457     interest ;  and  *an  office  of  trust,  that  concerned  the 

administration  of  justice,  could  not  be  granted  for 
a  term  of  years,  for  then  it  might  vest  in  executors  and 
administrators,  if  the  officer  should  die  within  the  term  ; 
and  it  would  be  impossible  that  the  law  should  know 
beforehand,  whether  the  representatives  would  be  com- 
petent to  discharge  the  trust.  This  was  so  ruled  by  Lord 
Coke,  and  others,  in  Sir  George  ReijiieVs  case,  respecting 
the  office  of  marshal  of  the  marshalsea.''  Sir  Henry 
Finch,  in  his  Discourse,'^  held  that  the  grant  of  an  office  to 
an  ignorant  man,  who  had  no  skill  at  all,  was  utterly  void ; 
as  if  the  king,  by  his  letters  patent,  made  a  clerk  of  the 
crown  in  the  K.  B.,  who  had  no  experience  in  office,  and 
was  utterly  insufficient  to  serve  the  king  and  people. 


^  Parsons  v.  Thompson,  1  H.  Blacks.  Rep.  322.  Blachford  v.  Preston,  8 
Term  Rep.  89.     Best,  Ch.  J.,  in  Richardson  v.  Mellish,  9  Moore,  435. 

•>  9  Co.  95.  In  Hoke  v.  Henderson,  4  Dev.  N.  C.  Rep.  23,  it  was  declared, 
that  the  legislature  could  lawfully  confer  a  clerk's  office  for  life,  or  during  good 
behaviour,  or  during  pleasure,  or  for  any  term  of  years  determinable  with  life  at 
an  earlier  day.  This  could  only  apply  to  cases  in  which  the  constitution  had 
not  prescribed  the  tenui-e. 

"=  Page  162. 
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The  general  rule  is,  that  judicial  oflfices  must  be  exer- 
cised in  person,  and  that  a  judge  cannot  delegate  his 
authority  to  another.     I  do  not  know  of  any  exception  to 
this  rule  with  us,  though  in  England  there  are  several.'* 
What  is  a  judicial,  and  what  is  a  ministerial  function,  has 
been  sometimes  a  matter  of  dispute.     In  Medhurst  v. 
Waite,^  Lord  IVIansfield  said  it  was  taking  the  definition 
too  large,  to  say  that  every  act,  where  the  judgment  was 
at  all  exercised,  was  a  judicial  act,  and  that  a  judicial  act 
related  to  a  matter  in  litigation.     But  a  ministerial  office 
may  be  exercised  by  a  deputy,  though  a  deputy  cannot 
make  a  deputy,  according  to  the  maxim,  delegata  potestas 
non  potest  delegari.    The  distinction  between  a  deputy  and 
an  assignee  of  an  office,  as  stated  by  Lord  Coke,  in  the 
Earl  of  Shrewshiri/s  case,''  will  serve  to  explain  the  appli- 
cation of  the  statute  against  buying  and  seUing  offices  to 
assignees  and  not  to  deputies.     An  assignee  of  an 
office,  he  says,  is  a  person  who  has  an  estate  *or     *458 
interest  in  the  office  itself,  and  doth  all  things  in  his 
own  name,  and  for  whom  his  grantor  shall  not  answer. 
But  a  deputy  hath  not  any  estate  or  interest  in  the  office. 
He  is  but  the  officer's  shadow,  and  doth  all  things  in  the 
name  of  the  officer  himself,  and  nothing  in  his  own  name, 
and  his  grantor  shall  answer  for  him."i 


^  4  List.  291.     Molins  v.  Werby,  1  Lev.  Rep.  76.  , 

b  3  Burr.  Rep.  1259. 

c  9  Co.  42. 

^  As  the  ancient  statute  of  5  and  6  Edvv.  VI,  as:ainst  the  sale  of  offices,  has 
been  rexaved  and  re-enacted  in  New-York,  it  nnight  have  been  as  well  to  have 
also  re-enacted  the  statute  of  12  Richard  II,  (A.  D.  1388,)  entitled,  an  act  that 
none  shall  obtain  offices  by  suit,  or  for  retcard,  but  upon  desert.  They  aU 
seem  to  have  constituted  parts  of  one  ancient  system,  and  to  have  been  dictated 
by  the  same  p^o^^dent  and  generous  spirit.  It  declared,  that  the  appointing 
power  who  should  "  ordain,  name,  or  make  justices  of  the  peace,  sheriffs,  customers, 
comptrollers,  or  any  other  officer  or  minister  of  the  king,  should  be  firmly  sworn 
not  to  ordain,  name,  or  make  any,  for  any  gift  or  brocage,  favour  or  affection ; 
and  thai  none  which  pursueth  by  him,  or  by  other,  privily  or  openly,  to  be  in 
any  maimer  of  office,  shall  be  p2it  in  the  same  office,  or  in  any  o^her."     This 
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IV.   Of  franchises. 

Franchises  are  certain  privileges  conferred  by  grant 
from  government,  and  vested  in  individuals.  In  England 
they  are  very  numerous,  and  are  understood  to  be  royal 
privileges  in  the  hands  of  a  subject.^  They  contain  an 
implied  covenant  on  the  part  of  the  government  not  to 
invade  the  rights  vested,  and  on  the  part  of  the  grantees 
to  execute  the  conditions  and  duties  prescribed  in  the 
grant.  Some  of  these  franchises  are  presumed  to  be 
founded  on  a  valuable  consideration,  and  to  involve  public 
duties,  and  to  be  made  for  the  public  accommodation, 
and  to  be  affected  with  a  jus  publicum,  and  they  are  ne- 
cessarily exclusive  in  their  nature.  The  government 
cannot  resume  them  at  pleasure,  or  do  any  act  to  impair 
the  grant,  without  a  breach  of  contract.  The  privilege 
of  making  a  road,  or  establishing  a  ferry,  and  taldng  tolls 
for  the  use  of  the  same,  is  a  franchise,  and  the  public 
have  an  interest  in  the  same ;  and  the  owners  of  the 
franchise  are  liable  to  answer  in  damages,  if  they  should 
refuse  to  transport  an  individual  without  any  reasonable 
excuse,  upon  being  paid  or  tendered  the  usual  rate  of 
fare.**  The  obligation  between  the  government  and  the 
owner  of  such  franchises  is  mutual.  He  is  obliged  to 
provide  and  maintain  facilities  for  accommodating  the 
public,  at  all  times,  with  prompt  and  convenient  passage. 
The  law,  on  the  other  hand,  in  consideration  of  this  duty, 
provides  him  a  recompense,  by  means  of  an  exclusive 
toll,  to  be  exacted  from  persons  who  use  the  road  or 
ferry,  and,  of  course,  it  will  protect  him  against  any  new 
establishment  which   is   calculated   to   draw  away  his 


statute,  said  Lord  Coke,  (Co.  Litt.  234.  a,)  was  worthy  to  be  written  in  letters 
of  gold,  but  more  worthy  to  be  put  in  due  execution. 

a  2  Blacks.  Com.  37.     Finch'' s  Law,  164. 

'"  Beekman  v.  Saratoga  and  Schenectady  Railroad  Company,  3  Paige,  45. 
Paine  v.  Patrick,  3  Mod.  Rep.  289.  294.  Story,  J.,  in  Charles  River  Bridge 
27.  Warren  Bi'idge,  11  Pe^e?V  fiej>.  639. 
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custom  to  his  prejudice.  ,  An  estate  in  such  a  fran- 
chise, and  an  estate  in  land,  rest  upon  the  same 
*principle,  being  equally  grants  of  a  right  or  *459 
privilege  for  an  adequate  consideration.  If  the 
creation  of  the  franchise  be  not  declared  to  be  exclusive, 
yet  it  is  necessarily  implied  in  the  grant,  as  in  the  case 
of  the  grant  of  a  ferry,  bridge,  or  turnpike,  or  railroad, 
that  the  government  will  not,  either  directly  or  indirectly, 
interfere  with  it,  so  as  to  destroy  or  materially  impair  its 
value.  Every  such  interference,  whether  it  be  by  the 
creation  of  a  rival  franchise  or  otherwise,  would  be  in 
violation  or  in  fraud  of  the  grant.  All  grants  or  franchises 
ought  to  be  so  construed  as  to  give  them  due  effect,  by 
excluding  all  contiguous  competition,  which  would  be 
injurious,  and  operate  fraudulently  upon  the  grant.  The 
common  law  contained  principles  applicable  to  this 
subject,  dictated  by  sound  judgment  and  enhghtened 
morahty.  It  declared  all  such  invasions  of  franchises 
to  be  nuisances,  and  the  party  aggrieved  had  his  remedy 
at  law  by  an  action  on  the  case  for  the  disturbance,  and 
in  modern  practice  he  usually  resorts  to  chancery,  to 
stay  the  injurious  interference  by  injunction."*     We  have 


*  22  Hen.  VI.  14.  b.  Paston,  J.  Bro.  action  sur  le  case,  pi.  57.  tit.  Nui- 
sance, pi.  12.  2  Rol.  Abr.  140.  pi.  20. 140.  pi.  1,  2,  3.  F.  N.  B.  184.  Yard 
V.  Ford,  2  Saiind.  Rep.  172.  3  Blacks.  Comm.  218,219.  Tripp  v.  Frank, 
4  Term  Rep.  666.  Lord  Holt,  in  the  case  of  Keeble  and  Hickeringall,  HoWs 
Rep.  20.  Newburgh  Turnpike  Company  v.  Miller,  5  Johns.  Ch.  Rep.  111. 
4  ibid.  160.  S.  P.  Dartmouth  College  t;.  Woodward,  4  Wheaton's  Rep.  .518. 
Huzzey  v.  Field,  2  Crompion,  Meeson  4"  Roscoe,  432.  It  has  been  usual  in 
the  grant  of  a  franchise  to  exclude  in  express  terms  all  interference  within  speci- 
fied distances.  By  a  general  act  in  Illinois,  (Revised  Laws  of  Illinois,  1833,) 
a  ferry  or  toll-bridge  privilege,  created  by  statute,  excludes  all  other  establish- 
ments of  the  kind  within  three  miles  of  the  same.  So,  the  act  of  Georgia  of  21st 
December,  1835,  creating  the  Chattahoochee  Railroad  Company,  excludes  for 
twenty-five  years,  all  other  railroads  running  parallel  thereto  within  twenty 
miles.  This  is  in  affirmance  of  the  common  law  rule,  and  it  is  the  wisest  course, 
for  it  prevents  all  uncertainty  and  dispute  as  to  what  are  reasonable  distances 
in  the  given  case,  and  what  would  amount  to  an  unlawful  interference.  In 
Dyer  v.  Tuskaloosa  Bridge  Company,  2  Porter's  Alabama  Rep.  296,  it  was 
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nothing  to  do  with  a  great  proportion  of  the  franchises 
that  occupy  a  large  space  in  the  treatises  on  Enghsh  law  ; 
and  whoever  claims  an  exclusive  privilege  with  us,  must 
show  a  grant  from  the  legislature.  Corporations,  or 
bodies  politic,  are  the  most  usual  franchises  known  in 
our  law ;  and  they  have  been  sufficiently  considered  in 
a  former  volume.  These  incorporated  franchises  seem, 
indeed,  with  some  impropriety,  to  be  classed  by  writers 
among  hereditaments,  since  they  have  no  inheritable  qua- 
lity, inasmuch  as  a  corporation,  in  cases  where  there  is 
no  express  limitation  to  its  continuance  by  the  charter, 
is  supposed  never  to  die,  but  to  be  clothed  with  a  kind 


held,  after  an  elaborate  discussion,  that  the  erection  of  a  toll-bridge  under  legis- 
lative grant,  within  a  short  distance  of  a  ferry  previously  held  under  a  county 
court  license,  so  as  to  prove  a  great  injury  to  it,  was  not  an  unconstitutional 
act,  nor  an  exclusive  grant  of  a  ferry,  and  that  the  license  was  taken  subject  to 
the  paramount  discretion  of  the  legislature.  Other  ferries  may  be  established 
along-side  of  ferries  opposite  to  toicns,  in  the  discretion  of  the  court,  and  in  like 
manner  bridges  may  be  established  along-side  of  ferries.  The  statute  law  of 
Alabama  only  provided  that  no  ferry  should  be  established  within  two  miles  of 
another  ferry  already  established.  So,  one  toll-bridge  cannot  be  established 
within  three  miles  of  another  toll-bridge.  This  case  was  deemed  to  be  war- 
ranted by  statutoi-y  construction,  otherwise  it  would  seem  to  be  hardly  conso- 
nant with  general  principles. 

But  the  case  of  Charles  River  Bridge  ■;;.  Warren  Bridge,  (11  Peters,  420,) 
is  of  more  momentous  import,  and  contains  and  establishes  a  doctrine  subver- 
sive of  that  in  the  text,  and  which  goes  vei-y  far  to  destroy  the  security  and  value 
of  legislative  franchises.  The  court  declared,  by  Mr.  Chief  Justice  Taney,  that 
public  grants  were  to  be  construed  strictly,  and  that  nothing  passed  as  against 
the  state  by  implication,  in  diminution  of  the  legislative  powers  requisite  to  ac- 
complish the  end  of  their  creation.  It  was  accordingly  decided  that  the  grant 
by  statute  to  the  Charles  River  Bridge  Company  of  the  right,  founded  on  a  valua- 
ble consideration,  to  build  a  bridge  over  that  river,  and  to  take  toll,  contained  no 
eno-agement  from  the  state  of  Massachusetts,  nor  any  implied  contract  that  the 
privilege  to  erect  another  bridge  contiguous  thereto,  and  on  the  same  line  of 
travel,  and  which  might  create  competition,  and  diminish  or  destroy  its  income, 
should  not  be  granted  within  the  period  of  the  operation  of  the  grant ;  that  as 
no  grant  of  any  such  exclusive  privilege,  or  any  contract  of  the  kind  was  ex- 
pressed, none  was  to  be  intended  orinfencd.  There  was  no  constructive  fran- 
chise or  privilege  admitted,  and  the  decision  rested  on  legislative  sovereignty, 
and  its  all-surpassing  powers.  Mr.  Justice  Story  dissented  from  this  extraor- 
dinary doctrine  and  decision,  and  with  his  customary  learning  and  ability. 
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of  legal  immortality.^  Special  privileges  conferred  upo  n 
towns  and  individuals  in  a  variety  of  ways,  and  for  nu- 
merous purposes,  havmg  a  connexion  with  the  public 
interest,  are  franchises. 

*V.   Ofammities.  *460 

An  annuity,  says  Lord  Coke,^  is  a  yearly  sum 
stipulated  to  be  paid  to  another,  in  fee,  or  for  life,  or  years, 
and  chargeable  only  on  the  person  of  the  grantor.     If  it  be 
agreed  to  be  paid  to  the  annuitant  and  his  heirs,  it  is  a 
personal  fee,  and  transmissible  by  descent  like  an  estate 
in  fee,  and  forfeitable  for  treason  as  an  hereditament,*^ 
and  for  that  reason  it  belongs  to  the  class  of  incorporeal 
hereditaments.     It  is  chargeable  upon  the  person  of  the 
grantor,  for  if  the  annuity  w^as  made  chargeable  upon 
land,  it  would  then  become  a  rent  charge,  and  descend 
to  the  heirs  as  real  property.*^     The  remed}^  for  a  failure 
in  the  payment  of  the  annuity,  was  anciently  by  the  ori- 
ginal writ  of  annuity,  but  now  the  remedy  is  by  a  per- 
sonal action  of  debt  or  covenant  on  the  instrument  by 
which  the  annuity  is  created.     Unless  the  grantor  grants 
the  annuity  for  himself  and  his  heirs,  the  heirs  of  the  gran- 
tor are  not  bound,  for  the  law  presumes,  by  the  omission 
to  name  them,  that  he  did  not  intend  to  include  them  in 
the  obhgation.^ 


^  They  are  nevertheless  deemed  incorporeal  hereditaments,  and  shares  in  a 
railroad  incorporated  company  have,  in  Kentucky,  been  adjudged  to  be  real 
estate,  which  descends  as  realty,  and  of  which  a  widow  might  be  endowed. 
Price  V.  Price,  6  Dana's  Rep.  107. 

b  Co.  Litt.  144.  b.  '        ■     . 

<=  Co.  Litt.  2.  a.     Ne\ars  case,  7  Co.  34.  b. 

d  Co.  Litt.  144.  b. 

^  Co.  Litt.  144.  b.  Mr.  Ellis,  in  a  recent  treatise,  entitled  "  The  Law 
of  Fire  and  Life  Insurance  and  Annuities"  has  collected  and  arranged 
all  the  law  on  the  subject  of  annuities  for  lives.  An  annuity,  as  well  as  a 
judgment,  is  presumed  to  be  satisfied  after  twenty  ji3ars,  if  nothing  has  been 
done  under  it. 
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VI.   Of  rents. 

Rents  are  the  last  species  of  these  incorporeal  heredi- 
taments, and  they  form  a  very  important  and  interesting- 
title  under  this  branch  of  the  lav^. 

(1.)    Of  the  various  hinds  of  rents. 

Rent  is  a  certain  profit  in  money,  provisions,  chatties, 
or  labour,  issuing  out  of  lands  and  tenements,  in  retribu- 
tion for  the  use,  and  it  cannot  issue  out  of  a  mere  privi- 
lege or  easement.*  There  were,  at  common  law,  accor- 
ding to  Littleton,^  three  kinds  of  rent,  viz.  rent  service,  rent 
charge,  and  rent  seek.  Rent  service  was  where 
*461  the  tenant  held  his  land  by  *fealty,  or  other  cor- 
poreal service,  and  a  certain  rent;  and  it  was 
called  rent  service,  because  there  was  some  corporeal 
service  incident  to  the  tenancy,  as  fealty,  homage,  or  other 
service.*^  A  right  of  distress  was  inseparably  incident  to 
this  rent.  Rent  charge,  or  fee-farm  rent,  is  where  the  rent 
is  created  by  deed,  and  the  fee  granted ;  and  as  there  is  no 
fealty  annexed  to  such  a  grant  of  the  whole  estate,  the  rent 
charge  was  not  favoured  at  common  law.  The  right  of 
distress  is  not  an  incident,  and  it  requires  an  express  power 
of  distress  to  be  annexed  to  the  grant,  which  gives  it  the 
name  of  a  rent  charge,  because  the  lands  are,  by  the  deed, 
charged  with  a  distress.*^  Rent,  seclc,  siccus,  or  barren  rent, 
was  rent  reserved  by  deed,  without  any  clause  of  distress, 


^  2  Blacks.  Com.  41.  Gilbert  on  Rents,  9.  Co.  Litt.  142.  a.  Buszard  v. 
Capel,  3  Barnw.  4"  Cress.  141. 

b  Sec.  213. 

<=  Litt.  s.  213.     Co.  Litt:  142.  a. 

^  Litt.  s.  217.  Co.  Litt.  143.  b.  Gilbert  on  Rents,  155.  In  the  case  of 
Ingersoll  v.  Sargeant,  1  Wharton,  337,  the  law  on  this  head  is  learnedly  reviewed 
and  discussed  by  Mr.  Justice  Kennedy,  and  it  is  declared  that  the  statute  of  Q/uia 
Emptores  (18  Edw.  I,)  was  never  in  force  in  Pennsylvania,  and  that  a  rent, 
reserved  to  grantor  and  his  heirs,  in  the  grant  of  lands  in  fee,  is  a  rent  service, 
and  not  a  rent  charge.  The  release  of  part  of  the  ground  from  the  rent  does  not 
therefore  extinguish  the  whole,  and  the  remainder  of  the  land  remains  subject 
to  a  due  proportion  of  the  rent. 
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and  in  a  case  in  which  the  owner  of  the  rent  had  no  future 
interest  or  reversion  in  the  land.  The  owner  of  the  rent 
was  accordingly  driven  to  the  slow  and  tedious  remedy  by 
a  writ  of  annuity,  or  a  writ  of  assize.**  Bat  the  statute  of 
4  Geo.  II.  c.  28,  abolished  all  distinction  between  the 
several  kinds  of  rent,  so  far  as  to  give  the  same  remedy 
by  distress  in  cases  of  rents  seek,  rents  of  assize,  and  chief 
rents,  as  in  the  case  of  rent  reserved  upon  a  lease.  The 
statute  of  New- York,'' has  not  adopted  that  provision  in  so 
many  words,  but  it  gives  the  remedy  by  distress  in  all 
cases  where  any  certain  services,  or  certain  rents  reserved 
out  of  lands  or  tenements  remain  due.  The  remedy  is 
extended  equally  to  the  grantees,  and  assignees  of  the 
lessor,  and  to  the  heirs,  executors,  and  administrators  of 
the  party  entitled. 

There  is,  therefore,    the  same  universal  remedy  by 
action   and   by   distress,    for  every    species   of  rent  or 
service  lawfully  due,  when  the  same  is  certain.*^ 
The  *tenancy  that  will  authorize  a  distress  does     *462 
not  necessarily  require  a  formal  lease,  and  it  may 


a  Liu.  s.  213.  217,  218.  235,  236.  Co.  Litt.  150.  b.  160.  a.  Gilbert  on 
Distresses,  6. 

b  New-York  Revised  Statutes,  vol.  i.  747.  sec.  18.  20,  21,  22. 

<=  Cornell  v.  Lamb,  2  Cowen^s  Rep.  652.  Smith  v.  Colson,  10  Johns.  Rep. 
91.  The  case  of  Cornell  v.  Lamb  assumes  that  a  reversionary  interest  must  be 
subsisting  in  the  person  who  distrains;  but  that  case  arose  prior  to  the  New- York 
Revised  Statutes,  and  when  the  extended  provision  in  those  statutes  had  not 
been  adopted.  The  restriction  as  to  the  necessity  of  a  reversionary  interest 
mentioned  in  that  case,  seems  to  be  now  removed  by  the  18th  section  of  the 
statute  above  cited.  A  doubt  was  suggested,  in  the  case  of  Cornell  v.  Lamb, 
whether  the  right  of  distress  could  exist,  in  those  cases  where  the  land  was 
allodial,  without  an  authority  for  that  purpose  in  the  lease  or  contract.  To 
establish  the  right  of  distress  at  common  law,  without  any  power  in  the  lease, 
there  always  existed  a  rent  due,  a  reversionary  interest  in  the  landlord,  and  fealty 
due  as  incident  to  the  tenure  of  free  and  common  socage.  To  remove  this  doubt, 
it  was  declared  by  the  Netv-York  Revised  Statutes,  vol.  i.  718.  sec.  4,  rendering 
all  lands  in  the  state  allodial,  that  the  abolition  of  tenures  should  not  take  away 
or  discharge  any  rents  or  services  certain,  which  had  been,  or  might  be  created 
or  reserved.  This  was  intended  to  subject  allodial  lands  to  the  incidents  which 
before  applied  to  socage  tenures,  . 

Vol.  III.  09        ■  .     ' 
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be  implied  from  circumstances,  and  a  parol  lease  will  be 
sufficient.^ 

The  best  way  of  reserving  perpetual  rents,  if  it  be  in- 
tended that  rents  should  always  be  of  the  same  value,  is 
to  stipulate  that  the  payment  be  in  kind,  such  as  wheat, 
or  other  produce,  or  in  cattle  or  poultry.  This  was  the 
almost  universal  practice  in  ancient  times,  and  a  great 
proportion  of  the  ancient  leases  in  New- York,  in  the 
manor  counties,  were  of  that  description.  By  the  statute 
of  IS  Eliz.,  one-third  part  of  the  rent  upon  college  leases 
was  directed  to  be  reserved  in  corn,  to  be  paid  either  in 
corn,  or  at  the  current  prices  at  the  nearest  pubhc  mar- 
ket. We  have  an  instance  in  New- York  of  the  same 
provident  foresight  in  the  act  imtituting  the  uni~ 
*463  versity,^  *and  limiting  its  annual  income  to  40,000 
bushels  of  wheat.  This  arrangement  saves  the 
interest  of  the  persons  in  whose  favour  rent  is  reserved 
from  sinking  by  the  depreciation  of  money,  owing  to  the 
augmentation  of  gold  and  silver,  and  the  accumulation  of 
paper  credit.  The  rents  which  have  been  reserved  in 
corn,  says  Doctor  Smith,  have  preserved  their  value 
much  better  than  those  which  have  been  reserved  in 
money.'^ 

In  the  feudal  ages,  a  great  proportion  of  the  produce 
of  the  land  went  as  rent  to  the  landlord.     The  cultivators 


*  Knight  V.  Bennett,  3  Bing.  Rep.  361.  Cornell  v.  Lamb,  2  Cowoi's  Rep, 
652.  Jacks  v.  Smith,  1  Bay^s  Rep.  315.  It  was  to  be  presumed  that  in  those 
states  in  which  the  English  law  of  distress  for  rent  has  been  essentially  preserved, 
the  remedy  had  equally  been  extended  to  every  kind  of  rent.  But  I  should  infer 
that  this  was  not  the  case  in  Virginia,  for  in  the  American  Jurist,  No.  8,  the 
question  is  raised,  and  discussed  with  much  acuteness  and  research,  whether  in 
Virginia,  on  the  conveyance  of  land  in  fee  simple,  reserving  rent,  the  feoffor, 
without  an  express  stipulation  to  that  effect,  has  a  right  of  distress.  The 
writer  concludes  in  the  affirmative,  and  that  on  a  feoffment  in  fee  loith  a  reser- 
vation of  rent,  the  feoffee  thereby  becomes  a  tenant,  and  the  feoffor  a  landloi-d, 
with  the  remote  reversionary  interests  called  a  reverter. 

^i  La7cs  of  New-York,  sess.  36.  ch.  69.  sec.  1. 

c  Smithes  Wealth  of  Nations,  vol.  i.  34.  187. 
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of  the  soil  were  generally  bondsmen,  or  tenants  at  will, 
whose  labourain  peace,  and  services  in  war,  were  equally 
at  the  command  of  the  landlord.  In  modern  times,  the 
rent  of  land  has  been  tripled  and  quadrupled,  but  the 
produce  of  the  land,  in  the  progress  of  improvement,  has 
been  increased  in  a  much  greater  proportion,  and.  the 
amount  of  the  yearly  produce  of  land  is  several  times 
greater  than  the  amount  of  the  yearly  rent.* 

(2.)   When,  and  how  far  not  payable. 

1.   Of  eviction. 

It  is  a  rule  of  law,  that  the  rent  must  be  reserved  to 
him  from  whom  the  land  proceeded,  or  to  his  lawful 
representatives,  and  it  cannot  be  reserved  to  a  stranger. 
Thus,  if  A.  leases  a  lot,  or  parcel  of  land,  to  B.,  on  a 
certain  rent,  the  payment  of  that  rent  cannot  be  reserved 
to  C. ;  and  the  reason  is,  that  the  rent  is  payable  as  a 
return  for  the  possession  of  the  land,  and  it  must,  there- 
fore, be  rendered  to  the  person  from  whom  the  land 
passed.''  It  was  also,  on  the  same  ground,  decided,  in 
Prescott  V.  De  Forest,  and  afterwards  in  Cornell  v.  Lamh,'^ 
that  the  right  of  distress  for  rent  was  incident  to  the 
reversion,  and  that  no  other  person  could  distrain 
*but  he  who  owned  the  reversion.  The  person  *464 
who  distrains  must  have  some  reversionary  inte- 
rest to  sustain  the  right.*^  If  the  landlord  dies  before  the 
rent  becomes  due,  it  goes  to  the  heir  as  incident  to  the 
reversion ;  but  if  he  dies  after  the  rent  had  become 
pa5^able,  it  goes  to  the  executor  or  administrator  as  part 
of  the  personal  estate,  and  the  executor  or  administrator 
has  the  same  remedy  by  action  or  by  distress,  for  the 
recovery  of  all  such  arrears,  that  the  testator  or  intestate 


a  Smith'' s  Wealth  of  Natio?is,  vol.  i.  333. 

b  Litt.  s.  346.     Co.  Liu.  143.  b. 

<^  16  Johns.  Rep.  159.     2  Coieen's  Rep.  652. 

<^  This  is  altered  in  New-York  by  statute.     Vide  supra,  p.  461. 
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might  have  had  if  living.*  If  the  tenant  be  evicted  from 
the  lands  demised  to  him,  by  a  title  paramount,  before 
the  rent  falls  due,  he  will  be  discharged  from  the  payment 
of  the  rent,  for  the  obligation  to  pay  ceases  when  the 
consideration  for  it  ceases,  and  which  was  the  enjoyment 
of  the  land.**  But  if  the  lawful  eviction  by  paramount 
title,  be  of  part  only  of  the  demised  premises,  the  rent  is 
apportionable,  and  the  eviction  a  bar  jpro  tanto.'^  So,  if 
there  be  an  actual  expulsion  of  the  tenant  from  the  whole, 
or  a  part,  by  the  lessor,  before  the  rent  becomes  due,  and 
be  continued  until  after  the  rent  becomes  due,  the  entire 
rent  is  suspended  f  but  no  offensive  or  outrageous  con- 
duct on  the  part  of  the  landlord,  as  by  erecting  a  nuisance 
in  the  neighbourhood  of  the  demised  premises,  will  be 
sufficient.^ 

2.  Destruction  of  the  premises. 
*465  *The  cases  have  afforded  a  full  discussion  of 

the  interesting  question,  how  far  a  tenant  is  ex- 
cused from  the  payment  of  rent,  when  he  is  deprived, 
even  by  inevitable  necessity  or  misfortune,  and  without 
any  default  on  his  part,  or  on  the  part  of  the  landlord, 
of  the  enjoyment  of  the  premises.     In    Taverner^s  case/ 


<>■  1  Saund.  Rep.  287.  n.  11.  Strafford  v.  Wentworth,  Prec.  in  Ch.  555. 
Rockingham  r.  Penrice,  1  P.  Wm.  177.  Laws  of  New- York,  sess.  36.  ch.  63. 
sec.  18.  New-York  Revised  Statutes,  vol.  i.  747.  sec.  21,  22.  2  Dana's 
Ken.  Rep.  54.  A  purchaser  of  the  reversion  at  sheriff's  sale,  is  entitled  to  the 
rent  becoming  payable  after  the  execution  of  the  deed.  Bank  of  Pennsylvania 
V.  Wise,  3  Watts'  Penn.  Rep.  394. 

b  2  Rol.  Abr.  tit.  Rent,  O.     1  Saund.  Rep.  205.  n. 

<^  Stevenson  v.  Lambard,  2  East's  Rep.  576.  Lansing  v.  Van  Alstyne,  2 
WendelVs  Rep.  561. 

d  Salmon  v.  Smith,  1  Sa^md.  Rep.  202.  204.  note  2.  Co.  Litt.  143.  b. 
Ascough's  case,  9  Co.  135.  Page  v.  Parr,  Styles'  Rep.  432.  Timbrell  v. 
Bullock,  ibid.  446.  Pendleton  v.  Dyett,  4  Cowen's  Rep.  5S1.  Bennett;. 
Bittle,  4  Raicle,  339.  The  same  principle  applies  if  the  tenant  has  been  obliged 
to  pay  rent  to  a  person  having  a  prior  and  better  title  to  it.  Sapsford  v. 
Fletcher,  4  Term  Rep.  511. 

^  Pendleton  v.  Dyett,  ub.  sup. 

*"  1  Dyer's  Rep.  55.  b. 
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which  arose  in  34  and  35  Hen.  VIII,  a  man  made  a  lease 
of  land,  and  of  a  flock  of  sheep,  rendering  a  certain  rent, 
and  all  the  sheep  died.  The  question  was,  whether  the 
tenant  could  have  relief  from  this  calamity,  at  the  ex- 
pense of  his  landlord,  by  an  apportionment  of  the  rent. 
It  was  very  much  debated,  and  different  opinions  were 
entertained  by  the  sergeants  and  judges  who  discussed 
the  subject.  Some  of  them  thought  there  was  good 
reason  and  equity  to  apportion  the  rent,  or,  in  other 
words,  to  make  a  proportional  deduction  for  the  loss  of 
the  sheep.  But  others  held  to  the  contrary  opinion,  and 
that  though  the  sea,  or  an  inundation,  should  gain  upon 
the  land,  or  part  of  it  be  burnt  by  wildfire,  the  entire 
rent  must  issue  out  of  the  remainder,  and  that  it  would 
be  different  if  part  of  the  land  should  be  recovered  from 
the  tenant  by  a  title  paramount  to  that  derived  from  his 
landlord.  The  point  was  left  unsettled  by  this  early 
decision,  but  the  opinion  of  those  who  were  for  the 
payment  of  the  entire  rent,  gained  a  decided  superiority 
in  the  course  of  the  subsequent  century. 

In  Paradine  v.  Jane,^  an  action  of  debt  was  brought  for 
rent,  upon  a  lease  for  years,  and  the  defendant  pleaded, 
by  way  of  excuse  for  the  non-payment  of  the  rent,  that 
he  had  been  driven  from  the  premises  by  public  enemies, 
viz.  by  Prince  Rupert  and  his  soldiers.  The  case  was 
fully  and  ably  argued  before  the  King's  Bench,  during 
the  time  of  the  civil  wars,  in  the  reign  of  Charles  I.  It 
was  insisted,  that  by  the  law  of  reason,  a  man  ought  not 
to  pay  rent  when  he  could  not  enjoy,  without  any 
default  on  his  part,  the  land  demised  *to  him,  and  *466 
that  the  civil  and  canon  law  exempted  the  party 
in  such  a  case.  But  Kolle,  J.,  (the  same  person  who  was 
author  of  the  abridgement,)  overruled  the  plea,  and  held, 


a  Aleyn's  Rep.  26.     Styles'  Rep.  47. 
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that  neither  the  hostile  army,  nor  an  inundation,  would 
exempt  the  tenant  from  paying  rent.  The  same  doctrine 
has  been  continued  to  this  day ;  and  it  is  well  settled, 
that  upon  an  express  contract  to  pay  rent,  the  loss  of  the 
premises  by  fire,  or  inundation,  or  external  violence,  will 
not  exempt  the  party  from  his  obligation  to  pay  the  rent. 
The  case  of  Hallett  v.  Wylie,^  was  decided  on  that  princi- 
ple ;  and  the  principal  English  authorities  were  reviewed. 
Since  that  decision,  the  point  has  been  presented  atid 
decided  the  same  way  in  the  English  C.  B.,  in  Baker  v. 
Holtzcifpffell  ;^  and  the  unsettled  question,  whether  a  court 
of  equity  w^ould  grant  relief  to  the  tenant  against  the  land- 
lord's claim  at  law  for  rent,  has  also  been  put  at  rest  by 
the  decision  in  Hare  v.  Grove,'^  in  the  English  Exchequer, 
and  of  Holtzajiffell  v.  Baker,^  in  the  Enghsh  Court  of 
Chancery.  In  both  of  these  cases,  the  Court  of  Equity 
refused  to  interfere  in  favour  of  the  tenant,  who  was  con- 
sidered as  having  no  equity  against  the  effect  of  his  own 
express  agreement  to  pay  the  rent.  The  same  rule 
prevails  equally  in  England,  and  in  this  country,  in  the 
case  of  an  express  covenant  to  pay  rent  f  but  it  is  under- 
stood that,  by  the  civil  law,  the  praetor  would  exempt 
the  tenant  from  paying  rent,  or  modify  the  obhgation, 

according  to  equity,  when  the  property  was 
*467     destroyed  by  fire,  inundation,  or  violence,  *or  the 

crops  failed  by  a  bad  season.^    So,  Lord  North- 


^  3  Johns.  Rep.  44. 

^  4  Taunt.  Rep.  45. 

<^  3  Anst.  Rep.  687. 

^  13  Vesey^s  Rep.  115.  See,  also,  to  the  same  point,  Leeds  v.  Chatham,  1 
Simon,  146,  and  Laraott  v.  Sterrett,  1  Harr.  <5-  Joh7is.  42. 

e  Pollavd  V.  Shaeffer,  1  Dallas'  Rep.  210.  Fowler  v.  Bott,  6  Mass.  Rep. 
63.  Wagner  v.  White,  4  Harr.  ^  Johns.  564.  Leeds  v.  Chatham,  1  Simon, 
146,  contra.  Ripley  v.  Wightman,  4  M'Cord,  447.  Gates  v.  Green,  4  Paige, 
355. 

f  Dig.  19.  2.  15.  2.  Ibid.  50.  17.  23.  Code,  4.  65.  8  ;  and  see  the  coiaious 
annotations  in  the  Elzevir  edition  of  the  Corpus  Juris  Civilis,  annexed  to  the 
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ington,  in  Brown  v.  Qidlter.,^  thought  it  very  clear,  that  a 
man  should  not  pay  rent  for  what  he  cannot  enjoy,  if 
occasioned  by  an  accident  which  he  did  not  undertake  to 
meet.  But  I  apprehend  that  the  law,  as  it  is  now  settled 
on  that  point,  rests  on  sohd  foundations  of  justice  and 
policy.  It  is  to  be  observed,  that  the  case  only  apphes 
to  express  agreements  to  pay ;  and  if  a  party  will  volun- 
tarily create  a  duty  or  charge  upon  himself,  he  ought  to 
abide  by  it  when  the  other  party  is  not  in  fault,  and  when 
he  might  have  provided,  if  he  had  chosen,  against  his 
responsibility  in  case  of  such  accidents.  The  loss  of  the 
rent  must  fall  either  on  the  lessor  or  lessee,  and  there  is 
no  more  equity  that  the  landlord  should  bear  it  than  the 
tenant,  when  the  tenant  has  engaged  expressly  to  pay 
rent,  and  when  the  landlord  must  bear  the  loss  of  the  pro- 
perty destroyed.  The  calamity  is  mutual ;  and  there  is 
much  weight  in  the  observation  of  the  counsel,  in  one  of 
the  cases  referred  to,  that  these  losses  by  fire  may  often 
proceed  from  the  carelessness  of  tenants  ;  and  if  they  can 
escape  from  the  rent,  which  they  may  deem  inconvenient, 
by  leaving  the  property  carelessly  exposed,  it  might  very 
much  lessen  the  inducements  to  a  reasonable  and  neces- 
sary vigilance  on  their  part. 

Inevitable  accident  will  excuse  a  party  from  a  penalty, 
but  will  not  relieve  him  from  his  covenant  to  perform. 
Thus,  in  a  case  as  early  as  28  and  29  Henry  VIII,^  the 
party  covenanted  to  sustain  and  repair  the  banks  of  a 
river,  under  pain  of  forfeiture  of  10/.,  and  the  banks 
were  destroyed  suddenly  *by  a  great  flood.    The     *468 


article  in  the  code.  The  doctrine  of  the  civU  law  is  also  followed  in  the  French 
law,  and  in  the  law  of  other  countries  which  follow  the  civil  law.  Code  Civil  n. 
17-22.  1733.  1  BeWs  Con.  452.  Civil  Code  of  Louisiana,  art.  2667. 
Puffendorf,  (b.  5.  c.  6.  sec.  2,)  considers  the  rule  of  the  ci\al  law  to  be  just  and 
equitable. 

a  Amb.  Rep.  619. 

I'  1  Dyer,  33.  a. 


468  OF  REAL  PROPERTY.  [Pan  VI. 

court  held,  that  he  was  bound  to  repair,  but  was  not 
subjected  to  the  penalty.  And  in  the  modern  cases,* 
it  has  been  held,  that  the  lessee  or  the  assignee  of  a  lease, 
in  which  the  lessee  covenanted  for  himself  and  his  assigns, 
absolutely  to  repair,  was  bound  to  repair,  notwithstanding 
the  buildings  were  accidentally  destroyed  by  fire.  And 
if  the  premises  be  out  of  repair,  the  tenant  cannot  make 
repairs  at  the  expense  of  the  landlord,  or  deduct  the 
amount  of  them  out  of  the  rent,  unless  there  be  a  special 
agreement  for  that  purpose  between  the  tenant  and  his 
landlord.^  But  if  the  tenant  be  not  under  any  agreement 
to  repair,  and  the  premises  become  unsafe  and  useless 
from  want  of  repairs,  the  tenant  from  year  to  year  may 
quit  without  notice,  and  he  would  not  be  liable,  in  an 
action  for  use  and  occupation,  for  any  rent  after  the  occu- 
pation had  ceased  to  be  beneficial.*^ 

When  rent  is  due,  a  tender  upon  the  land  is  good,  and 
prevents  a  forfeiture.  The  tenant  is  not  bound  to  go  and 
seek  the  landlord,  provided  the  contract  be  silent  as  to 
the  place  of  payment,  and  yet  a  personal  tender  to  the 
landlord,  off  the  land,  is  also  good.*^  The  time  of  pay- 
ment depends  upon  the  contract;  and  if  there  be  no  spe- 
cial agreement  to  the  contrary,  the  payment  would  be  due 
either  yearly,  half-yearly,  or  quarterly ;  according  to  the 
usage  of  the  country,  and  the  presumed  intention  to  con- 
form to  it.  If  there  be  no  usage  in  the  case,  the  rent  is 
due  at  the  end  of  the  year.  But  in  the  city  of  New- York, 
it  is  provided  by  statute,  that,  in  the  absence  of  any 
special  agreement,  the  rent  is  payable  quarterly,  and  the 
hiring  terminates  on  the  first  of  May  thereafter.^ 


a  The  Earl  of  Chestei-field  v.  Duke  of  Bolton,  Com.  Rep.  627.  Bullock  v. 
Dommitt,  2  Chitty's  K.  B.  Rep.  603.     S.  C.  6  Ter7>i  Rep.  650. 

•>  Mumford  v.  Brown,  6  Cotveii's  Rep.  47.'). 

<=  Edwards  v.  Hetherington,  cited  in  Salisbury^.  Marshall,  4  Carr.  ^'  Payne,  65. 

^  Walter  v.  Dewey,  16  Johns.  Rep.  222.  Gibbs,  Ch.  .T.,  Soward  v.  Palmer, 
B  Taunt.  Rep.  277 .     Hunter  v.  Le  Conte,  6  Cowen's  Rep.  728. 

®  Neiv-York  Revised  Statutes,  vol.  i.  744.  sec.  1. 
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3.   Of  aii])ortionment.  , 

On  the  subject  of  the  apportionment  of  rent,  there  are 
several  distinctions  to  be  noticed.  Thei-e  are  two  modes 
of  apportioning  rent.  \The  one  is,  by  granting  the  rever- 
sion of  part  of  the  land  out  of  which  the  rent  issues  ;  the 
other,  by  granting  part  of  the  rent  to  one  person,  and  part 
to  another.*^  It  is  laid  down  as  a  general  rule,  in  the  more 
ancient  cases,  that  if  the  owner  of  a  rent  service  pdr- 
chased  part  of  the  land  out  of  which  the  rent  issued,  the 
rent  was  to  be  apportioned  according  to  its  just  value,  and 
the  tenant  was  discharged  of  the  rent,  in  a  ratio  to  the 
land  purchased.  But  if  a  man  had  a  rent  charge,  and 
purchased  or  released  part  of  the  land  out  of  which  the 
rent  issued,  the  whole  rent  was  held  to  be  extinguished.^  '■■ 
The  objection  to  the  doctrine  of  the  apportionment  of  rent 
was,  that  it  exposed  the  tenant  to  several  suits  or  pro- 
cesses of  distress,  for  a  thing  which  was  originally  entire, 
and  he  ought  not  to  be  obliged  to  pay  his  rent  in  different 
parcels,  and  to  several  landlords,  when  he  contracted  to 
pay,  in  one  entire  sum,  to  one  person.  But  the  conve- 
nience of  mankind  dictated  the  necessity  of  an  apportion- 
ment of  rent  in  a  variety  of  cases.  Though  it  was  a  prin- 
ciple of  the  common  law  that  an  entire  contract  could  not 
be  apportioned,  yet  the  apportionment  of  rent  was,  under 
certain  circumstances  allowed  by  the  common  law,  either 
on  severance  of  the  land  from  which  it  issued,  or  of  the 
reversion  to  which  it  was  an  incident.  A  person  has  a 
right  to  sell  the  whole  or  any  part  of  his  reversionary 
interest  in  land.  It  may  be  necessary  to  divide  his  estate 
out  on  rent  among  his  children,  or  to  sell  part  to  answer 
the  exigencies  of  the  family ;  and  it  would  be  intolerable 
if  such  a  necessary  sale  worked  an  extinguishment  of  the 


=»  Abbott,  Ch.  J.,  5  Barnw.  4-  Aid.  876. 

b  Litt.  sec.  222.     Co.  Litt.  147.  b.  148.  a.     Talbot's  case,  8  Co.  104.  106. 
Gilbert  on  Rents,  152.  163,  164. 

Vol.  III.  70 
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whole  rent.     The  rent  passes  as  an  incident  to  the  pur- 
chaser of  the  reversion,  and  the  tenant  may  always  avoid 

several  suits  and  distresses  by  a  punctual  payment 
*470     *of  his  rent.     The  rent  is  to  be  apportioned  among 

the  several  owners  of  the  reversion  or  of  the  rent, 
according  to  the  value  of  the  land;  and  whenever  the 
question  becomes  a  litigated  one  in  a  court  of  justice,  it 
is  the  business  of  the  jury,  upon  evidence  produced,  to 
apportion  the  rent  to  the  value  of  the  land.  These  things 
are  now  generally  regulated  by  the  agreement  of  parties, 
whenever  a  sale  of  part  only  of  the  demised  premises  is 
made,  and  the  tenant  has  no  concern  with  the  transaction, 
since  he  pays  no  more  than  his  stipulated  rent,  and  to 
the  claimants  in  the  proportions  settled  by  themselves. 
There  is  no  doubt,  therefore,  that  a  rent  charge  may  be 
apportioned,  whenever  the  reversioner  or  owner  of  the 
rent  either  releases  part  of  the  rent  to  the  tenant,  or 
conveys  part  of  the  land  to  a  stranger.*  The  rent  is 
also  liable  to  apportionment  by  act  of  law,  as  in  cases  of 
descent  and  judicial  sales.^  If  the  landlord  enters  upon 
part  of  the  demised  premises  by  wrong,  the  better  opinion 
is,  that  it  suspends  the  payment  of  the  whole  rent  until  the 
tenant  be  restored  to  the  whole  possession,  for  the  lessor 
ought  not  to  be  able  so  to  apportion  his  own  wrong  as 
to  oblige  the  tenant  to  pay  any  thing  for  the  residue  ;■= 
but  the  rule  is  otherwise  in  the  case  of  a  lawful  entry 
into  part  of  the  demised  premises,  by  the  authority  of  the 
tenant  himself.*^ 


a  Co.Litt.US.a.     Gilbert  on  Rents,  163.     Farloy  v.  Cra.ig,  6  Halsted,  262. 

^  Wotton  V.  Shirt,  Cro.  Eliz.  742.  Litt.  sec.  224.  1  Rol.  Abr.  tit.  Appor- 
tionment,  D.  pi.  3,  4,  5.  The  judicial  sales  spoken  of  in  the  cases  cited,  were 
those  in  which  part  of  a  rent  charge  was  extended  on  execution,  and  it  was  held 
good,  though  the  tenant  might  be  liable  to  two  executions. 

<=  1  Rol.  Abr.QAO.n.  Gilbert's  Law  of  Executions, 2S3.  Smith  w.  Raleigh, 
3  Campb.  513.     Briggs  v.  Hale,  4  Leigh,  484. 

^  Hodgkins  v.  Robson,  1  Vent.  Rep.  276.  Vaughan  v.  Blanchard,  1  Yeaics' 
Rep.  176. 
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The  rule  at  common  law  was,  that  neither  law  nor 
equity  would  apportion  rent  as  to  time,  and,  therefore,  if 
the  tenant  for  life  gave  a  lease  for  years,  rendering  a 
yearly  rent,  and  died  in  the  course  of  the  year,  the  rent 
could  not  be  apportioned,  and  the  tenant  would  go  free 
of  rent  for  the  first  part  of  the  year.  The  principle 
was,  that  an  entire  contract  could  *not  be  appor-  *47 1 
tioned.  The  imperfect  performance  of  it  depend- 
ing on  various  acts,  could  not  reasonably  afford  a  title  to 
the  whole,  and  from  the  complex  nature  and  uncertain 
value  of  part  performance,  it  could  not  afford  a  title  to 
any  part  of  the  stipulated  consideration.*  But  the  statute 
of  11  Geo.  II,  c.  19.  sec.  15,  supplied  the  principle,  that 
apportionment  should  be  made  of  rent  in  respect  to  time 
in  such  cases,  and  that  part  of  the  statute  has  been  re- 
enacted  or  adopted  in  this  country.'' 


^  Bro.  Abr.  tit.  Apportionment,  pi.  7.  26.  Clun's  case,  10  Co.  127.  Jenner 
V.  Morgan,  1  P.  Wm.  392.  The  Master  of  the  Rolls,  in  Hay  v.  Palmer,  2  ibid. 
J302.  Cutter  V.  Powell,  6  Term,  ^20.  Annuities  and  servants' wages,  like  rents, 
were  not  in  general  apportionable  at  common  law,  and  the  rule  seemed  to  be 
applicable  to  all  periodical  payments  becoming  due  at  fixed  intervals.  If  a 
servant  was  hired  for  the  month  or  year,  and  the  service  ceased  within  the  time, 
there  was  no  apportionment  of  wages  for  the  actual  time  of  service,  though  the 
rule  operated  in  some  cases  most  unjustly.  Bro.  Abr.  tit.  Apportionment,  pi. 
13.  22.  26.  Countess  of  Plymouth  v.  Throgmorton,  1  Salk.  65.  But  the  old 
rule  is  now  held  to  be  relaxed,  and  wages,  it  is  understood,  may  be  apportioned, 
upon  the  principle  that  such  is  the  reasonable  construction  of  the  contract  of 
hiring.  Lawrence,  J.,  6  Term,  326.  M'Clure  v.  Pyatt,  4  M'Cord,  26.  Bacot 
V.  Parnell,  2  Bailey^s  S.  C.  Rep.  424.  And  though  annuities  are  not  subject 
to  apportionment,  like  rent,  under  the  statute  of  1 1  Geo.  II,  yet  if  the  annuitant 
dies  within  the  quarter  or  year,  as  the  case  may  be,  and  the  annuity  was  given 
for  maintenance  in  infancy,  or  for  the  separate  maintenance  of  a  feme-covert, 
equity  will  apportion  the  annuity  up  to  the  day  of  the  annuitant's  death,  on  the 
principle  that  the  allowance  was  necessai-y.  Hay  v.  Palmer,  2  P.  Wm.  581. 
Pearly  v.  Smith,  3  Atk.  260.  Howell  v.  Hanforth,  2  Blacks.  Rep.  1016.  17 
Serg.  (^  Rawle,  173.  S.  P.  DiNadends,  or  moneys  invested  in  stock,  are  also 
held  not  to  be,  as  a  general  rule,  apportionable,  either  in  law  or  equity.  Wilson 
V.  Harmer,  2  Ves.  672.     Rasleigh  v.  Master,  3  Bro.  99. 

b  N.  Y.  Revised  Statutes,  voL  i.  747.  sec.  22.  17  Serg.  4.  Rawle,  171.  Ex 
parte  Smith,  1  Swanst.  Rep.  338.  The  editor  has  annexed  a  learned  note  to 
the  last  case,  on  the  doctrine  of  apportionment  as  existing  both  before  and  since 
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3.   Of  tJte  retried y. 

The  remedy  provided  by  law  for  the  recovery  of  rent, 
depends  upon  the  nature  of  the  instrument  or 
*472  contract  by  *vi^hich  payment  is  secured.  The 
suit  may  be  an  action  of  covenant,  or  debt,  or 
assumpsit,  for  the  use  and  occupation  of  the  land.  The 
landlord  may  also  re-enter,  or  recover  possession  of  the 
land,  by  the  action  of  ejectment,  for  non-payment  of  rent, 
provided  half  a  year's  rent  or  more  be  in  arrear,  and  no 
sufficient  distress  can  be  found  ;  and  if  the  tenant,  in  such 
a  case,  does  not  redeem  v^ithin  six  months  after  execution 
issued,  the  land  will  be  deemed  discharged  from  the  lease 
or  contract.*  But  the  more  usual,  prompt,  and  effectual 
remedy,  is  by  distress,  which  was  provided  by  the  com- 
mon law,  and  has  been  regulated  and  greatly  improved 
by  statute  in  England  and  in  this  country. 

In  New- York  we  have  adopted  the  common  law  on  the 
subject  of  distress  for  rent,  and  we  have  likewise  re- 
enacted  the  substance  of  the  EngUsh  statutes  of  52  Hen. 
Ill,  3  Edw.  I,  13  Edw.  I,  21  Hen.  VIII,  17  Car.  II,  2  W. 
and  M.,  8  Anne,  and  4  and  11  Geo.  11,^  and  which  statutes 
were  made  on  purpose  to  control  abuses,  and  mitigate  the 
rigour  of  the  common  law,  as  well  as  render  more  certain 
and  effectual  the  right  of  re-entiy  on  the  part  of  the  land- 
lord. The  Enghsh  common  and  statute  law,  in  relation 
to  distress  for  rent,  and  tjhe  relief  of  landlords,  has  been 
generally,  and,  I  apprehend,  essentially  adopted  in  several 


the  statute  of  11  Geo.  II.  The  statute  of  4  William  IV,  ch.  22,  in  amendment 
of  the  act  of  11  Geo.  II,  declared  that  all  rents  service,  rents  charge,  and  other 
rents,  annuities,  dividends,  and  all  other  payrne7its  of  every  description,  made 
payable  at  fixed  periods,  should  be  apportioned,  and  it  pro\dded  for  the  reco- 
very of  the  apportioned  parts  from  the  last  period  of  payment. 

*  This  was  the  provision  of  the  statute  of  4  Geo.  II,  and  it  is  adopted  in  New- 
York,  (iV.  Y.  Revised  Statutes,  vol.  ii.  505,)  and  probably  in  several  of  the 
other  states. 

b  N.  Y.  Revised  Statutes,  vol.  i.  747.  sec.  18—24.     Ibid.  vol.  ii.  500—505. 
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of  the  Other  states,  as,  for  instance,  in  New- Jersey,''  Penn- 
sylvania,^ Delaware,  Indiana,^  Illinois,'^  Maryland,  Vir- 
ginia,*' Kentucky,  Mississippi,*"  South  Carohna,  and 
Georgia  f  but  the  whole  law  has  been  judicially  declared, 
in  North  Carolina,  to  be  irreconcilable  with  the 
*spirit  of  their  laws  and  government,  and  to  be  of  *473 
no  force  in  that  state.i"  j^  jg  deemed  to  be  equally 
objectionable,  in  the  opinion  of  judicial  authority,  in  South 
Carolina,  and  fit  to  be  abohshed,  as  being  an  unreasonable 
and  oppressive  relict  of  the  feudal  system,  and  repugnant 
to  the  pohcy  of  our  institutions.'  The  common  law  method 
of  distress  for  rent  is  expressly  abohshed  by  statute  in 


a  Elmer's  Dig.  134.  302. 
b  Purdon's  Penn.  Dig.  870—878. 

<^  In  Indiana  the  landlord  cannot  distrain  in  person  or  by  his  bailiff,  but  under 
the  statute  of  1824,  he  must  go  before  a  justice  of  the  peace,  and  on  oath  obtain 
a  warrant  to  a  constable  to  make  the  distress,  and  if  the  tenant  replevies  the 
goods,  he  gives  bond  to  prosecute  the  landlord  and  not  the  officer.     Harris  v. 
M'Faddin,  2  Black/,  hid.  Rep.  70.     Statutes  of  Indiana,  1838,  p.  472. 
^  Revised  Laics  of  Illinois,  edit.  1833. 
e  Act  of  1792.     Revised  Code  of  Virginia,  vol.  i.  214. 
f  Revised  Code  of  Mississippi,  1824. 

s  Hartshorn  v.  Kierman,  2  Halsied's  Rep.  29.  Hoskins  v.  Paul,  4  ibid.  110. 
Woglam  V.  Cowperthwaite,  2  Dallas'  Rep.  68.  Garrett'.  Hughlet,  1  Harr.  4- 
Johns.  3.  City  Council  of  Charleston  v.  Price,  1  AP  Cord's  Rep.  299.  Dorsey 
V.  Hays,  7  Harr.  4-  Joh7is.  370.  Nealew.  Ciauuce, ibid.  372.  Smiths.  Meanes, 
16  Serg.  Sf  Rawle,  375.  Ridge  v.  Wilson,  1  Blackford's  Ind.  Rep.  409. 
Wright  V.  Matthews,  2  ibid.  187.  Mayo  v.  Winfree,  2  Leigh,  370.  Jones  v. 
Murdaugh,  ibid.  447.  Cripps  v.  Talvande,  4  M'Cord,  20.  Burket  •;;.  Boude, 
3  Dana's  Ken.  Rep.  209.  Walker's  Miss.  Rep.  170.  349.  Hale  v.  Burton, 
Dudley's  Rep.  105. 

h  Dalgleish  v.  Grandy,  Cam.  Sf  Nor.  Rep.  22.  Deaver  v.  Rice,  3  Battle's 
Rep.  43I. 

'  Youngblood  v.  Lowry,  2  M' Cord's  Rep.  39.  But,  notwithstanding  this 
strong  language,  the  law  of  distress  is  still  in  force  in  South  Carohna,  and  the 
statute  of  1808,  even  allows  landlords  to  distrain  for  double  rent  from  the  demand 
of  possession,  when  the  tenant  holds  over  for  three  months  after  notice  to  quit. 
Talvande  v.  Cripps,  3  M'Cord,  147.  Reeves  v.  M'Kenzie,  1  Bailey,  497.  It 
is  worthy  of  notice,  that  the  process  of  distress,  and  the  taking  of  pledges,  was 
the  Anglo-Saxon  mode  of  enforcing  the  appearance  of  the  defendant  in  suits  at 
law.  No  other  process  was  originally  known  to  the  common  law.  The  fiee  and 
sturdy  Saxons  would  not  submit  to  personal  arrest.  Palgrave's  Rise  and 
Progress  of  the  English  Commonwealth,  vol.  ii.  133. 
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Alabama.^  In  Louisiana,  the  English  remedy  for  rent 
essentially  prevails,  for  the  lessor  has  a  right  of  pledge  on 
the  movable  effects  of  the  lessee  fomid  upon  the  premises, 
and  also  on  the  movable  effects  of  third  persons  being  in 
a  house  or  store  on  the  premises  by  their  consent,  express 
or  implied.  The  right  does  not  extend  to  goods  tran- 
siently or  accidentally  on  the  premises,  and  the  lessor 
may  exercise  his  right  of  seizing  the  goods  while  on  the 
land,  or  within  fifteen  days  after  they  are  removed, 
provided  they  continue  to  be  the  property  of  the  lessee.'' 
In  the  New-England  States,  their  law  of  attachment  on 
mesne  process  may  have  superseded  the  law  of  distress 
for  rent ;  but  under  their  attachment  laws,  the  principles 
of  the  common  law  doctrine  of  distress  seem  to  have  been 
essentially  assumed,  subject  to  the  same  checks  and 
limitations  which,  under  the  English  statute  law,  and 
modern  decisions,  have  modified  and  improved  it.*^  I 
shall,  therefore,  proceed  to  consider  the  remedy  by  dis- 
tress for  rent,  upon  the  principles  of  the  English  common 
and  statute  law,  as  being  incorporated  into  the  jurispru- 
dence of  most  of  the  United  States. 

The  exorbitant  authority  and  importance  of  the  feudal 
aristocracy,  and  the  extreme  dependence,  and  even  vas- 
salage of  the  tenants,  was  the  occasion  of  introducing  the 
law  of  distresses,  and  which  summary  remedy  is  appli- 
cable to  no  other  contracts  for  the  payment  of  money, 


a  Toulmiti's  Dig.  702.  act  1812. 

^  Civil  Code  of  Louisiana,  art.  2675 — 2679. 

<=  Potter  v.  Hall,  3  Pick.  Rep.  368.  The  regulation  of  the  law  of  distress 
was  made  by  statute  in  Massachusetts  as  early  1641.  Digest  of  Massachusetts 
Laws,  1675.  The  remedy  by  the  writ  of  replevin  for  goods  distrained  or  im- 
pounded, is  regulated  by  statute  in  Connecticut.  Revised  Statutes,  1821,  and 
by  statute  in  1838,  the  writ  of  replevin  is  extended  to  debts  taken  by  process  of 
foreign  attachment.  Statutes  of  Connecticut,  1838,  p.  506.  The  same  remedy 
was  provided  for  goods  impounded  or  distrained,  by  the  Plymouth  Colony  Laws, 
1671.     See  Bingham's  edit.  p.  256.  275. 
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than  those  between  landlord  and  tenant.  The 
non-payment  of  rent,  or  non-performance  *of  any  *474 
other  stipulated  service,  was  originall}^,  by  the 
feudal  law,  a  forfeiture  of  the  feud,  and  the  lord  was  at 
liberty  to  enter  and  reassume  it.  The  severity  of  those 
feudal  forfeitures  was  then  changed,  and  intended  to  be 
softened  into  the  right  of  distress,  which  was  borrowed, 
as  Baron  Gilbert  supposes,*  from  the  civil  law,  for  by 
that  law  the  creditor  had  a  right  to  seize  a  pledge  in  order 
to  obtain  justice.  So,  under  the  feudal  law,  instead  of 
insisting  upon  an  absolute  forfeiture  of  the  land,  or  even 
of  the  right  of  the  lord  to  enter  and  hold  the  lands  until 
the  tenant  had  rendered  his  service,  the  law  substituted 
the  seizure  of  the  cattle,  and  other  movables  found  upon 
the  land,  and  allowed  them  to  be  detained  as  a  pledge 
until  the  damages  were  paid.  This  power  of  distress, 
as  anciently  used,  was  soon  found  to  be  as  grievous  and 
oppressive  as  the  feudal  forfeiture.  It  was  equally  dis- 
tressing to  the  tenant  to  be  stripped  in  an  instant  of  all 
his  goods  and  chattels,  for  arrearages  of  rent,  as  it  w^as 
to  be  turned  out  of  the  possession  of  his  farm.  The  power 
of  distraining  for  rent,  and  other  feudal  services,  became 
an  engine  of  the  most  insupportable  tyranny  and  oppres- 
sion.^ These  abuses  were  first  stated  in  the  statute  of 
51  Hen.  Ill,  De  Dlstrictione  Scaccarii,  wherein  it  is  men- 
tioned, that  the  commonalty  of  the  realm  had  sustained 
great  damage  by  wrongful  taking  of  distresses  for  the 
king's  debts ;  and  it  provided,  that  when  beasts  should 
be  distrained  and  impounded,  the  owner  might  feed 
them  without  disturbance  ;  and  that  the  things  distrained 
should  not  be  sold  until  the  expiration  of  fifteen  days ; 
and  that  if  there  were  any  chattels  to  distrain,  neither 
beasts  of  the  plough,  nor  sheep,  should  be  distrained  ; 


'  Gilbert  on  Distresses,  2.  *>  Gill/erf  on  Distresses,  3. 
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and  that  the  distress  should  be  reasonable  in  amount, 
according  to  the  estimation  of  neighbours.  In  the  fol- 
lowing year,  the  statute  of  Marlebridge,  in  the  52  Hen. 

Ill,  was  passed,  providing  more  generally  against 
*475     the  abuse  of  the  *right  of  distress,  and  that  statute 

stated  the  abuses  of  landlords  in  strong  language  : 
Magnates  graves  ultiones  fecerwit,  et  districtiones  quosque 
redemjptiones  recipenmt  ad  voluntatem  suam.  What  made 
the  grievance  more  insupportable  was,  that  the  lords  re- 
fused to  permit  the  king's  courts  to  take  cognizance  of 
the  distresses  which  they  had  made  at  their  own  pleasure, 
and,  therefore,  as  Sir  Edward  Coke  observes,  they  as- 
sumed to  be  judges  in  their  own  causes,  contrary  to  the 
solid  maxim  of  the  common  law.*  This  statute  restored 
the  authority  of  the  regular  courts,  and  ordered  all  dis- 
tresses to  be  reasonable,  and  that  whoever  made  an  ex- 
cessive distress,  should  be  grievously  amerced.  The 
distress  was  not  to  be  taken  or  driven  out  of  the  county, 
and  it  was  not  to  be  made  upon  the  pubhc  highway,  and 
a  remedy  by  replevin  was  given  for  a  wrongful  distress. 
By  these  salutary  provisions,  the  power  of  distress  was 
confined  to  the  original  intention  of  the  law,  which  was 
to  seize  the  tenant's  goods  by  way  of  pledge,  in  order  to 
compel  him  to  perform  his  feudal  engagements.^ 

The  common  law  also  imposed  several  benign  restric- 
tions upon  this  summary  and  somewhat  perilous  autho- 
rity of  distress.  It  forbade  perishable  articles  to  be  dis- 
trained, because  all  pledges  ought  to  be  returned  in  the 
same  good  condition  as  when  taken.  It  forbade  the  tools 
and  implements  of  a  mean's  trade,  as  well  as  the  beasts 
of  the  plough,  to  be  distrained,  provided  other  articles 
could  be  found  ;  because  the  taking  of  such  articles 
would  tend  to  produce  an  utter  inability  in  the  tenant  to 


^  2  Insi.  IOC,  103.  ^  Gilbert  on  Distresses,  4.  34. 
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redeem  the  pledge.^  The  goods  were  also  to  be  put  into 
a  pound,  and  there  kept  safely,  without  being  used  by 
the  landlord,  until  they  were  redeemed.'^ 

*But  if  the  tenant  was  disposed  to  controvert  *4:7G 
the  legality  of  the  distress,  either  by  denying  any 
rent  to  be  due,  or  by  averring  it  to  be  paid,  the  law  pro- 
vided him  with  a  remedy  by  the  writ  of  replevin  ;  which 
was  a  writ  authorizing  the  sheriff  to  take  back  the  pledge 
and  deliver  it  to  the  tenant,  on  receiving  security  from 
him  to  prosecute  the  writ  to  effect,  and  to  return  the 
chattels  taken,  if  he  should  fail  in  making  good  his  de- 
fence.*^ ' 

In  modern  times,  the  whole  policy  of  the  law  respect- 
ing distresses  has  been  changed.  It  was  inconvenient, 
if  not  absurd,  that  property  should  be  kept  in  an  inactive 
state  in  order  to  compel  a  man  to  perform  his  stipulated 
payment.  A  distress  at  this  day  is  no  more  than  a  sum- 
mary mode  of  seizing  and  selling  the  tenant's  property, 
to  satisfy  the  rent  which  he  owes ;  and  the  extent  and 
manner  of  the  operation  have  been  changed,  and  made 
entirely  reasonable  and  just,  and  equally  conducive  to 
the  security  of  the  landlord  and  the  protection  of  com- 
merce. .  . 

When  rent  is  due  and  unpaid,  and  when  no  judgment 
in  a  personal  action  has  been  had  for  the  recovery  of  the 
same,^  the  landlord,  upon  demand,  may  enter  imme- 


=>  2  List.  132,  133.     Gilbert  on  Distresses,  35,  36. 

*>  Cro.  Jac.  148.  A  tender  of  amends  comes  too  late  after  the  goods  are 
impounded,  for  they  are  then  in  the  custody  of  the  law.  PUkington's  case,  5 
Co.  76.  a.  It  is  good  while  the  chattels  remain  in  the  custody  of  the  dis- 
trainor. Browne  v.  Powell,  12  B.  Moore,  454.  Hilson  v.  Blain,  2  Bailey's 
S.  C.  Rep.  168. 

•=  In  New-Hampshire,  judgment  for  the  defendant  in  replevin  is  not  for  the 
return  of  the  goods,  but  for  the  value  of  the  chattels  replevied  in  damages. 
Bell  V.  Bartlett,  7  N.  H.  Rep.  178. 

^  New- York  Revised  Statutes,  vol.  ii.  500.  sec.  2.  In  Maryland,  by  sjatute, 
in  1832,  the  remedy  by  distress  for  rent,  payable  in  gi-ain  or  other  produce,  was 

Vol.  III.  71 
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diately,  by  himself  or  his  agent,*  upon  the  demised 
premises,  and  distrain  any  goods  and  chattels  that  are  to 
be  found  there,  belonging  to  the  tenant  or  others ;  and 
this  right  of  the  landlord  to  distrain  any  goods  and  chat- 
tels upon  the  premises,  is  founded  upon  reasons  of 
public  policy,    to   prevent    collusion   and  fraud.^      But 


regulated.  In  Pennsylvania,  judgment  in  debt  for  rent,  without  satisfaction, 
does  not  take  awaj  the  remedy  by  distress.  Bantleon  v.  Smith,  2  Binney^s 
Rep.  146. 

*  As  a  check  to  abuse  in  the  exercise  of  the  right  of  distress,  the  New-York 
Revised  Statutes,  vol.  ii.  501.  sec.  3.  8,  require  every  distress  to  be  made  by 
the  sheriff  or  one  of  his  deputies,  or  by  a  constable  or  marshal  of  the  city  or 
town,  and  upon  the  previous  affidavit  of  the  landlord  or  his  agent,  of  the  amount 
of  rent  due,  and  the  time  when.  So,  in  Georgia,  the  distress  waiTant  is  to  be 
granted  by  a  justice  of  the  peace.     Princess  Dig.  1837,  p.  687. 

*>  Gorton  v.  Falkner,  4  Term  Rep.  565.  Jones  v.  Powell,  5  Bamw.  Sf 
Cress.  647.  A  stranger's  goods  on  the  land  may  be  distrained  even  for  a  rent 
charge.  Saffery  w.  Elgood,  1  Adolph.  ^  Ellis,  191.  In  Virginia,  by  statute, 
in  1818,  the  property  of  strangers  found  upon  the  premises,  is  exempted  from 
distress.  4  Randolph,  334.  In  Gorton  v.  Falkner,  Mr.  J.  Ashhurst  considers 
the  foundation  of  the  principle  that  the  goods  of  the  stranger  may  be  taken  to 
be,  that  the  landlord  is  supposed  to  give  credit  to  the  visible  stock  on  the  pre- 
mises, and  he  ought,  therefore,  to  have  recourse  to  evei^  thing  he  finds  there. 
But  the  Chief  Justice,  in  Brown  v,  Sims,  17  Serg.  4"  Rawle,  138,  was  of 
opinion,  that  the  right  of  distraining  a  stranger's  goods  on  the  premises,  rested 
on  no  principle  of  reason  or  justice,  and  he  thought  that  the  constantly  gi'owing 
exceptions  to  that  part  of  the  law  of  distress,  would,  in  the  end,  eat  out  the  rule 
itself.  So,  again,  inRiddle^'.  Welden,5  Wharton,  1,  the  Ch.  J.  of  Pennsylvania, 
looked  very  unfavourably  upon  the  extent  of  the  English  law  of  distress,  and  it 
was  adjudged  in  that  case,  that  the  effects  of  a  lodger  and  boarder  were  exempt 
from  distress  for  rent  due  from  the  keeper  of  the  boarding-house,  and  it  was 
considered  that  the  whole  law  of  special  exemptions  rested  on  the  principle  of 
public  convenience.  In  New-Jersey,  by  statute,  the  goods  on  the  premises  not 
belonging  to  the  tenant  are  exempted  from  distress  for  rent  due  from  the 
tenant.  Neio-Jersey  Revised  Laws,  201.  sec.  8.  Elmer's  Dig.  135.  This 
is  also  the  case  in  Illinois.  Revised  Laics  of  llliiwis,  1833.  In  Ohio,  the  writ 
of  replevin  lies  for  goods  and  chattels  wrongfully  detained,  but  I  do  not  perceive 
in  the  "enacted  and  revised"  laws  of  Ohio,  of  1831,  any  allusion  specially,  to 
distress  for  rent.  The  statute  law  of  Missouri  allows  the  writ  of  replevin,  in 
the  case  of  goods  wrongfully  taken  or  wrongfully  detained,  but  in  no  other  case, 
and  it  is  silent  as  to  the  remedy  by  distress  for  i-ent.  It  gives  remedy  by  action 
for  the  recovei7  of  rent.  Revised  Statutes  of  Missouri, -p.  376.  The  Ken- 
tucky statute  of  1811,  on  this  subject,  gives  the  landlord  a  right  to  distrain  the 
goods  of  his  tenant  or  sub-tenant  only,  and  thus  exempts  from  the  distress  war- 
rant the  goods  of  all  other  persons,  even  those  bona  fide  purchased  of  the  tenant, 
and  still  remaining  on  the  premises.     And  this  power  of  distress  for  rent  does 
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this  inconvenient  *privilege  is  subject  to  many  excep- 
tions. Articles  that  may  be  temporarily  placed  upon  the 
land  by  way  of  trade,  and  belonging  to  third  persons,*^ 
are  exempted  from  distress,  on  the  broad  principle  of 
public  convenience,  and  for  the  benefit  of  commerce. 
The  goods  of  a  guest,  or  a  horse  at  a  public  inn,  or  sent 
to  a  livery  stable  to  be  taken  care  of,  or  the  goods  of  a 
boarder  at  a  boarding-house,  or  corn  at  a  mill,  or  cloth  at 
a  tailor's  shop,  or  goods  delivered  to  a  person  exercising 
a  public  trade,  to  be  vv^rought  or  managed  in  the  way  of 
his  business,  or  a  grazier's  cattle  put  upon  the  land  for  a 
night,  on  the  way  to  market,  or  goods  deposited  in  a 
warehouse  or  with  an  auctioneer  for  sale,  or  on  storage 
in  the  way  of  trade,  or  goods  of  a  principal  in  the  hands 
of  a  factor,  are  not  distrainable  for  rent.''  The  exemption 
would  seem  to  be  general  in  those  cases  in  which  the 
course  of  Jbusiness  necessarily  puts  the  tenant  in  tempo- 
rary possession  of  the  property  of  his  customers.*^  With 
respect  to  the  cattle  of  a  stranger  found  upon  the  land, 
there  is  this  distinction,  that  if  they  broke  in  they  are  dis- 
trainable immediately,  but  if  the  fences  were  bad,  they 
are  not  distrainable,  until  the  owner,  after  notice,  has 


not  extend  to  the  interest  of  a  mortgagor,  or  his  equity  of  redemption  in  goods 
mortgaged.  Snyder  v.  Hitt,  2  Dana's  Ken.  Rep.  204.  Craddock  v.  Riddles- 
berger,  ibid.  212. 

»  Hoskins  V.  Paul,  4  Halsted,  110. 

*>  2  Saund.  Rep.  289.  a.  n.  7.  Gisbourne  z;.  Hurst,  1  Salk.  Rep.  249.  3 
Blacks.  Com.  8.  Gihnan  v.  Elton,  3  Brod.  1^  Bing.  75.  Co.  Litt.  47.  a. 
Thompson  v.  Mashiter,  1  Bing.  Rep.  283.  Matthias  v.  Mesnard,  2  Carr.  Sf 
Payne,  3.53.  Brown  w.  Sims,  17  Serg.  4"  Raicle,  138.  Youngblood».  Lowry, 
2  M' Cord's  Rep.  39.  Adams  v.  Grove,  1  Crompton  Sf  Meeson,  380.  Riddle 
■V.  Welden,  5  Wharton,  1.  If  a  stranger's  goods  be  on  the  demised  premises 
without  his  fault,  and  he  endeavours  to  reclaim  them  with  due  diligence  and 
without  any  voluntary  delay,  they  are  not  in  that  case  and  in  that  plight  distrain- 
able for  I'ent.  So,  the  purchaser  of  goods  at  sheriff''s  sale,  must  remove  them  in 
a  reasonable  time,  (and  which  is  very  short,)  or  they  will  be  liable  to  distress  for 
rent.     Gilbert  v.  Moody,  17  WendeWs  Rep.  354. 

•^  This  was  a  principle  declared  by  the  Ch.  J.  of  Pennsylvania,  in  Brown  v. 
Sims,  17  Serg.  Sf  Rawlc,  138,  and  Riddle  v.  Welden,  5  Wharton,  1. 
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neglected  to  take  them  away.*  Corn  and  grass,  whether 
growing  or  cut,  are  seizable  by  way  of  distress,  and  those 
articles  and  cattle  may  be  secured  or  impounded  upon 

the  premises,  and  there  sold.^  The  distress  must 
*478     be  reasonable,  and  it  cannot  *be  made  in  a  public 

highway,  or  removed  out  of  the  county.*^  The 
highway,  in  particular,  ought  to  be  secure  to  the  tenant 
for  the  intercourse  of  commerce,  and  the  preservation  of 
peace  and  good  order. 

Nor  can  beasts  of  the  plough,  sheep,  or  implements  of 
a  man's  trade,  be  ta.ken  for  rent,  so  long  as  other  property 
can  be  found  ;  but  they  may  be  distrained  if  not  in  actual 
use  at  the  time,  and  there  be  no  other  sufficient  distress 
on  the  premises.'^  In  the  case  of  Simjjson  v.  Hartopp,'^ 
the  question  was,  whether  a  stocking  frame,  in  the  actual 
use  of  a  weaver  at  the  time,  was  distrainable  for  rent; 
and  after  tw^o  distinct  arguments,  at  different  terms,  it  was 
adjudged,  that  it  was  not.  Lord  Ch.  J.  Willes  took  an 
accurate  and  elaborate  view  of  the  law  on  the  subject ; 
and  it  was  stated,  that  there  were  several  sorts  of  things 
not  distrainable  at  common  law.  1.  Things  annexed  to 
the  freehold,  such,  for  instance,  as  furnaces,  millstones, 


^  In  South  Carolina,  estrays,  though  levant  et  couchant,  are  not  distrainable 
for  rent,  but  the  cattle  of  third  persons,  put  on  the  premises  with  the  consent  of 
the  owners,  are  liable  to  distress.     Reeves  v.  M'Kenzie,  1  Baileyh  Rep.  497. 

b  Corn  growing,  and  sold  on  fi-fa.,  and  left  on  the  land  to  be  reaped,  is  not 
distrainable  for  rent  accruing  after  seizure  on  the  execution.  Wright  v.  Dewes, 
3  Neville  Sf  Manning,  790.     Peacock  v.  Purvis,  2  Brod.  Sf  Bing.  362.  S.  P. 

•=  By  rhe New-York  Revised  Statutes,  vol.  ii.  501.  sec.  5,  6,  the  distress  can- 
not be  driven  out  of  the  town,  except  to  a  pound  within  three  miles  distance,  and 
within  the  same  county  ;  and  all  beasts  and  chattels  taken  at  one  time,  must  be 
kept,  as  near  as  may  be,  in  the  same  place.  Nor  can  goods  distrained  be  removed 
if  tender  of  the  rent  be  made  before  they  are  impounded  or  removed.  Vertue  v. 
Beasley,  2  Moody  Sc  Malkin,  21. 

•^  Gorton  V.  Falkner,  4  Term  Rep.  565.  Fenton  v.  Logan,  9  Bing.  Rep. 
676.  2  Inst.  132,  133.  New- York  Revised  Statzites,  vol  ii.  502.  sec.  13. 
In  Louisiana,  the  landlord  has  a  privilege,  by  way  of  pledge,  on  the  tools  of  a 
tradesman  found  on  the  premises,  for  the  payment  of  rent.  Parker  v.  Stark- 
weather, 19  Martin,  337. 

e   IVilles'  Rep.  512. 
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and  chimney  pieces.  2.  Things  dehvered  to  a  person 
exercising  a  pubhc  trade,  to  be  worked  up  or  managed  in 
the  way  of  his  trade,  as  a  horse  at  a  smith's  shop,  mate- 
rial sent  to  a  weaver,  a  horse  brought  to  an  inn ;  though, 
with  repect  to  a  carriage  at  a  hvery  stable,  it  has  since 
been  determined,^  that  it  was  not  privileged  from  distress 
for  rent  by  the  lessor  of  the  stable.  3.  Cocks  or  sheaves 
of  corn.*'  4.  Beasts  of  the  plough  and  instruments  of  hus- 
bandry. 5.  Instruments  of  a  man's  trade.  These  two  last 
sorts  were  only  exempted  from  distress  sub  modo; 
*that  is,  upon  the  supposition  that  there  was  other  *479 
suflBcient  distress.  The  court,  in  that  case,  held, 
that  the  stocking  frame  was  privileged  from  distress  while 
the  party  was  actually  using  it,  even  though  there  was 
no  other  distress  on  the  premises.  If  it  had  not  been  in 
actual  use,  it  might  have  been  distrained;  and  if  thmgs 
in  actual  occupancy  could  be  distrained,  it  would,  as 
Lord  Kenyon  observed, *=  perpetually  lead  to  a  breach  of 
the  peace.  The  case  of  Wehh  v.  Bell,^  seems  to  have 
laid  down  a  contrary  doctrine  to  a  certain  extent ;  for  it 
was  there  held,  that  two  horses,  and  the  harness  fastened 
to  a  cart  laden  with  corn,  might  be  distrained  for  rent. 
But  Lord  Ch.  J.  Willes  doubted  the  law  of  that  case ;  and 
even  in  the  case  itself  a  doubt  is  suggested,  whether,  if  a 
man  had  been  upon  the  cart,  the  whole  team  would  not 
have  been  privileged  for  the  time.     In  Massachusetts, 


*  Francis  v.  Wyatt,  3  Burr.  Rep.  1498.  This  case  was  questioned  as  to  the 
accuracy  of  the  report,  by  Mr.  J.  Patterson,  in  Brown  v.  She\il,  4  Neville  ^ 
Manning,  277,  where  it  was  held,  that  all  goods  sent  by  a  tradesman  to  be 
wrought  upon  in  the  trade,  were,  while  in  his  custody,  protected  from  distress ; 
and  that  the  rule  applied  to  the  case  of  a  beast  sent  to  a  butcher  to  be  slaughtered 
for  the  sender. 

'°  Cocks  and  sheaves  of  corn  are  distrainable  in  England  by  statute,  but  as 
there  is  no  such  statute  in  Indiana,  the  common  law  rule  prevails.  Given  v. 
Blann,  3  Blachf.  Ind.  Rep.  64. 

<=  Storey  v.  Robinson,  6  Term  Rep.  133.  Fenton  v.  Logan,  9  Bing.  Rep. 
676.  S.  P. 

^  1  Sid.  Rep.  440. 
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under  their  law  of  attachment  upon  mesne  process,  which 
is  analogous  to  the  common  law  doctrine  of  distress  for 
rent,  it  has  been  held,  that  a  stage-coach  at  a  tavern,  in 
preparation,  and  nearly  ready  to  depart,  might  be 
attached;  and  the  court  inclined  to  think,  that  stage- 
coaches, steamboats,  and  vessels  in  actual  use,  might  be 
attached,  though  the  decision  did  not  go  to  that  broad 
extent.* 


*  Potter  V.  Hall,  3  Pick.  Rep.  363.  The  New- York  Revised  Statutes,  vol. 
ii.  501,  502.  sec.  10.  Ibid.  367.  sec.  22,  specially  exempt  spinning  wheels, 
weaving  looms,  and  stoves,  kept  for  use  in  a  dwelling-house,  books  not  exceeding 
$50  in  value,  and  kept  and  used  as  part  of  the  family  library,  a  pew  occupied  by 
the  family  in  a  place  of  public  worship,  sheep  to  the  number  of  ten,  with  their 
fleeces,  and  the  cloth  manufactured  from  them,  one  cow,  two  swine,  and  a  few 
necessary  articles  of  provisions  and  fui-niture,  as  well  as  wearing  apparel  and 
bedding,  and  owned  by  a  householder,  and  the  necessary  tools  of  a  mechanic  to 
the  value  of  $25,  from  distress  for  rent,  as  well  as  from  execution.  So,  certain 
articles,  as  looms,  spinning  wheels,  stoves,  wool,  flax,  &c.,  to  20  lbs.  weight, 
loaned  or  furnished  to  indigent  widows  and  females,  are  exempt  from  distress, 
and  from  execution.  New- York  Statutes,  April  15ih,  1814,  ch.  141.  But 
things  annexed  to  the  freehold  for  the  purpose  of  trade  or  manufacture,  and  not 
fixed  into  the  wall  of  any  building,  so  as  to  be  essential  to  its  support,  and  grain, 
grass,  and  roots,  whether  growing  or  gathered  and  remaining  on  the  land,  may 
be  distrained.  On  the  other  hand,  personal  property  deposited  with,  or  hired, 
or  lent  to  the  tenant  with  the  consent  of  the  landlord,  cannot  be  distrained ;  nor 
can  the  property  of  others  which  accidentally  strays  on  the  premises,  or  is  depo- 
sited with  a  tavern-keeper,  or  the  keeper  of  a  warehouse,  in  the  usual  course  of 
their  business,  or  deposited  with  any  person  for  the  purpose  of  being  repaired  or 
manufactured.  Ibid.  vol.  ii.  502.  sec.  10.  14.  The  property-  of  boarders  at 
taverns  and  boarding-houses,  is  also  exempted  in  New-York  from  distress  for 
rent.  Laws  of  Ne7c-York,  sess.  56.  ch.  200.  The  statute  laws  of  the  other 
states,  no  doubt,  exempt  from  execution  and  distress,  or  other  legal  process, 
necessary  articles,  requisite  to  keep  families  from  suffering,  including  all  neces- 
sary tools  of  aman's  trade  or  for  limited  agricultural  business.  5  Mass.  Rep.  313. 
4  Conn.  Rep.  450.  2  Wharton,  26.  Acts  of  Georgia,  December  22d,  1822, 
and  1834.  Act  of  Maine,  1838,  ch.  307.  The  statute  of  Alabama,  in  1832,  is 
exceedingly  liberal  on  this  point.  It  exempts  from  all  legal  process  "two  cows 
and  calves,  500  lbs.  of  meat,  100  bushels  of  corn,  all  books,  a  pair  of  work  oxen, 
all  tools  or  implements  of  trade,  20  head  of  hogs,"  &c.  The  statute  law  of 
Kentucky,  of  1828,  exempts  irom  execution  against  a  housekeeper  with  a  family, 
one  work  beast,  and  no  more  of  that  kind  of  property;  and  the  statute  of  Michi- 
gan (1839,)  exempts  from  execution  private  libraries,  not  exceeding  in  value,  in 
the  whole,  $100. 

By  the  Roman  law,  the  landlord's  lien  for  his  rent  of  a  farm  was  confined  to 
the  produce  of  the  field.  Neither  cattle,  nor  implements  of  husbandry,  nor  fur- 
niture, were  included.     But  the  rule  varied  in  the  case  of  houses  rented,  and  the 
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After  the  distress  has  been  duly  made,  if  the  goods  be 
not  replevied  within  five  days  after  notice,  the  statute  of 
New- York  has  provided,  that  the  goods  shall  be  forthwith 
appraised,  and  sold  at  public  vendue,  under  the  super- 
intendence of  a  sheriff  or  constable,  toward  satisfaction  of 
rent.*"     And  this  law  of  distress  is  liable  to  so  much  abuse 
on  the  part  of  the  landlord,  and  tenants  are  so  often  driven 
to  desperate  expedients  to  elude  the  promptitude  and 
rapidity  of  the  recovery^  that  the  law  has  been  obhged  to 
hold  out  the  penalty  of'double  damages  against  the  one, 
if  he  distrains  when  no  rent  is  due,  and  of  treble  damages 
against  the  other,  if  he  unlawfully  rescues  the  goods 
distrained.^"^S[f  the  tenant  holds  over,  the  possession  may 
be  recovered  in  New-York,  by  the  landlord,  under  a  new 
and  summary  course  of  proceeding/     The  proceeding 
applies  to  tenants  for  years,  and  from  j^ear  to  year,  or 
for  part  of  a  year,  or  at  will,  or  at  sufferance,  and  to  the 
assigns,  under  tenants  or  legal  representatives  of  such 
tenant ;  and  it  applies  to  holding  over  after  the  expiration 
of  the  term  without  permission,  or  after  default  in  the 
payment  of  rent  pursuant  to  contract.     But  in  the 
case  of  a  tenancy  *at  will,  or  sufferance,   one     *481 
month's  previous  notice  in  writing  to  the  tenant, 
to  remove,  must  have  been  given  ;  and  in  case  the  pro- 
ceeding be  for  non-payment  of  rent,  there  must  have 
been  a  previous  demand  for  the  rent,  or  three  days' 


permanent  movables  within  the  house  were  hable  to  distress  for  rent.  Dig. 
20.  2.  7.  1. 

=»  N.  Y.  Revised  Statutes,  vol.  ii:  504.  sec.  24,  25,  26;  and  within  ten  days 
after  the  sale,  the  officer  must  file,  in  the  office  of  the  town  clerk,  the  original 
warrant  of  distress,  and  the  original  affidavit  of  the  landlord  or  his  agent.  Ibid. 
501.  sec.  9. 

b  N.  Y.  Revised  Statutes,  vol.  ii.  504.  sec.  23.  27. 

<=  Ibid.  512.  sec.  28.  In  Connecticut  summary  process  to  obtain  possession 
is  also  given  in  favour  of  the  owner,  when  the  lessee  holds  o^er.  Revised  Statutes 
of  Connecticut,  1821,  p.  307.  There  is  probably  a  summai-y  remedy  to  obtain 
possession  as  against  a  lessee,  who  ought  to  quit,  given  by  statute  in  the  states 
generally. 
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notice  in  writing,  to  pay,  or  deliver  the  possession.''  This 
summary  remedy  for  non-payment  of  rent  apphes  also 
where  the  tenant  has  been  discharged  under  any  insolvent 
act,  as  to  his  debts  or  person,  or  after  the  estate  has  been 
sold  under  an  execution  against  such  person.**  But  it 
does  not  apply,  when  it  shall  appear  that  satisfaction  for 
the  rent  might  have  been  obtained  by  distress,  and  the 
whole  provision  is  general,  and  applies  to  every  part  of 
the  state.  At  common  law,  distress  could  only  be  made 
on  the  land  out  of  which  the  rent  issues  f  but  now  by 
statute,  if  the  tenant  carries  away  his  goods,  before  or 
after  the  rent  becomes  due,  leaving  the  rent  unpaid,  the 
goods  of  such  tenant  are  not  only  liable  to  be  seized 
wherever  found,  at  any  time  within  thirty  days  after  the 
rent  becomes  due,  though  the  removal  may  have  been  at 
any  time  within  six  months  preceding,  but  the  tenant 
forfeits  double  the  value  of  the  goods  if  the  removal 
was   fraudulent.'*     And    in   order   to   give   further   and 


a  N.  Y.  Revised  Statutes,  vol.  i.  745.  sec.  7,  8,  9.  vol.  ii.  513.  sec.  28.  A 
mortgagor  after  forfeiture  is  not  that  kind  of  tenant  who  can  be  dispossessed  in 
this  summary  way.     Roach  v.  Cosine,  9  Wendeirs  Rep.  227. 

•>  Ibid.  vol.  ii.  513.  sec.  28.  In  Pennsylvania,  under  their  statutes,  a  sum- 
mary remedy  for  recovery  of  possession  is  given  to  the  landlord  when  the  tenant 
removes  without  leaving  goods  sufficient  to  pay  three  months'  rent,  and  the  tenant 
refuses  to  give  security  to  pay  it.  Fray  tag  v.  Anderson,  1  Ashmead,  98.  Black 
V.  Anderson,  ibid.  127.  But  this  remedy  does  not  deprive  the  landlord  of  his 
action  for  the  rent,  though  he  may  have  repossessed  himself  of  the  premises. 
Rubicum  V.  Williams,  ibid.  230. 

•=  This  doctrine  was  enforced  with  great  strictness  in  the  case  of  Buszard  v. 
Capel,  (8  Barnw.  ^  Cress.  141.  6  Bingham,  150.  S.  C.  on  error,)  where  it  was 
decided,  that  a  barge  attached  to  a  wharf  by  a  rope  could  not  be  distrained  for 
rent  by  the  lessor  of  the  wharf,  though  the  land  on  which  the  wharf  stood  was 
demised,  and  the  use  of  the  land  in  the  river  Thames  opposite  the  wharf,  between 
high  and  low  water  mark,  was  demised  as  appurtenant  to  the  wharf,  but  not  the 
land  itself  over  which  the  barge  floated  when  it  was  distrained. 

^  iy.  Y.  Revised  Statutes,  vol.  ii.  502.  sec.  15.  503.  sec.  16,  17.  Reynolds 
V.  Shuler,  5  Cowen's  Rep.  323.  The  statute  of  New-York  goes  fuither  than 
the  English  statute  of  1 1  George  II,  or  the  statute  of  Pennsylvania  of  1772,  for 
by  them  the  goods  must  have  been  removed  after  the  rent  was  due,  to  authorize 
the  landlord  to  distrain  them.    Graces.  Shively,  12  Serg.  4"  Rau-le,  217.    The 
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effectual  *security  to  the  rent  of  the  landlord,  the  statute 
of  S  Anne,  c.  14,  declared,  (and  that  provision  has 
been  very  generally  re-enacted  in  this  country,)  that 
no  goods  of  a  tenant,  or  of  any  other  person  being  on 
the  premises,  and  liable  to  distress,  can  be  taken  on  an 
execution  at  the  instance  of  a  creditor,  until  arrears  of 
rent  due  at  the  time,  and  not  exceeding  one  year,  be 
previously  deducted.^  The  sheriff  must  have  notice  (and 
either  written  or  parol  is  sufficient)  of  the  landlord's  claim, 
otherwise  he  is  not  bound  to  know  who  the  landlord  is,  or 
what  rent  is  in  arrear.^  The  one  year's  rent  to  the  land- 
lord, in  case  of  execution  against  the  personal  property  of 
the  tenant,  refers  to  the  last  year's  rent  ;'^  and  by  the 
Revised  Statutes  of  New -York,  if  the  tenant  denies  that 
rent  is  due  as  claimed,  he  may  tender  a  bond  with  sureties 
to  the  officer  to  pay  all  rent  due,  not  exceeding  one  year's 
rent.  The  bond  is  to  be  executed  to  the  landlord,  and 
delivered  to  him,  and  for  his  use,  by  the  officer,  and  it  is  to 
be  received  as  a  substitute  for  his  Ken  on  the  execution.'^ 


Pennsylvania  statutes  of  177.2  and  of  1825  (the  last  being  a  supplement  to  the 
other)  require  the  removal  to  be  fraudulent.  Purfel  v.  Sands,  1  AsJimead^s 
Rep.  120.  The  law  in  Louisiana  goes  beyond  the  statute  in  New-York,  for  if 
the  tenant  removes  his  goods  from  the  premises,  and  abandons  them,  he  becomes 
liable  at  once  for  the  rent  of  the  whole  tei-m  due  and  to  become  due.  The  tenant 
is  considered  as  withholding  from  the  landlord  the  pledge  he  had  for  the  rent, 
but  execution  only  goes  for  the  rent  actually  payable,  and  so  toties  quoties 
monthly  during  the  period  of  the  term.  The  doctrine  was  taken  from  the  Roman 
law,  and  the  equity  of  it  recommended  it  strongly  to  the  Louisiana  courts. 
Christy  v.  Cazanave,  2  Martin,  N.  S.  451.  Reynolds  v.  Swain,  13  Louisiana 
Rep.  193. 

»  N.  Y.  Revised  Statutes,  vol.  i.  746.  sec.  12 — 17.  Russell  v.  Doty,  4 
CowerCs  Rep.  576.  Statutes  of  Virginia,  Kentucky,  &c.  2  Dana's  Ken.  Rep. 
208.     Purdon's  Dig.  Penn.  378. 

b  Smith  V.  Russell,   3  Taunt.  Rep.  400.     Alexander  v.  Mahon,  11  Johns. 
Rep.  185.     JV.  Y.  Revised  Statutes,  vol.  i.  746.  sec.  12,  13.    Waring  v.  Dew- 
berry, Sir.  97.     Burket  v.  Boude,  3  Dana's  Ken.  Rep.  213.     Van  Rensselaer 
V.  Quackenboss,  17  Wendell,  34. 
<=  Bradby  on  Distress,  118. 

*  JV.  Y.  Revised  Statutes  ,  vol.  i.  746.  sec.  12 — 17.  The  process  and  forms 
of  the  summary  proceeding  in  New-York,  to  oust  the  tenant  wrongfully  holding 
over,  are  given  in  a  note  to  the  case  of  Nichols  v.  Williams,  8  Cowen,  1.     If  the 

Vol.  m.  72 
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This  power  of  the  landlord  does  not  extend  to  the  sei- 
zure of  goods,  as  a  distress  for  rent,  when  the  goods  have 
been  sold  bona  fide,  and  for  a  valuable  consideration,  either 
by  the  tenant  himself,  or  by  execution,  before  the  seizure 
was  made.*  But  a  mortgage  of  the  goods  is  said 
*483  not  *to  be  a  sale  within  the  provision,  so  as  to  pro- 
tect them  from  distress.''  And  if  the  interest  of  the 
tenant  in  the  term  has  ceased,  and  the  tenancy  ended,  and 
the  tenant,  with  his  goods,  removed  from  the  premises,  a 
distress  for  rent  could  not  formerly  be  made,  though  it  be 
within  thirty  days  from  the  termination  of  the  tenancy .*= 
The  remedy  by  distress,  according  to  the  common  law, 
assumed  the  tenancy  to  continue,  and  ceased  with  it;^ 
but  by  a  provision  in  the  statute  of  8  Anne,  (and  which 
has  been  adopted  in  this  country,^)  the  remedy  by  distress 
is  extended  to  six  months  after  the  determination  of  the 
tenant's  lease,  whether  the  lease  be  for  life,  for  years,  or 
at  will.  It  was  made  necessary,  under  the  statute,  that 
the  landlord's  title  and  the  tenant's  possession  should 
equally  have  continued,  but  by  the  New-York  Revised 
Statutes,  it  is  declared  generally,  that  the  distress  may  be 
made  upon  any  goods  remaining  or  removed,  in  the  same 
manner,  within  the  same  time,  and  under  the  same  pro- 
visions and  restrictions,  as  if  the  tenancy  had  not  ended.*^ 


tenant  for  life  or  years,  or  any  other  person  coming  in  under  or  by  collusion  with 
such  tenant,  wilfully  holds  after  demand  and  one  month's  notice  to  quit,  he  is 
chargeable  at  the  rate  of  double  the  yearly  value  of  the  land,  and  the  special 
damages,  and  equity  cannot  afford  him  any  relief.  N.  Y.  Revised  Statutes, 
vol.  ii.  745.  sec.  11.  Double  rent  is  likewise  given  if  a  tenant  gives  notice  of 
his  intention  to  quit,  and  does  not  remove  pursuant  to  notice.     Ibid.  sec.  10. 

a  jV.  Y.  Revised  Statutes,  vol.  ii.  503.  sec.  16.  Neale  v.  Clautice,  7  Harr. 
^  Johns.  372.  S.  P.    Craddock  v.  Riddlesberger,  2  Dana's  Ken.  Rep.  209.  211. 

•>  Reynolds  v.  Shuler,  5  CoweiCs  Ref.  323. 

<=  Terboss  v.  Williams,  5  Cowan's  Rep.  407. 

d  Co.  Litt.  47.  b.  Pennant's  case,  3  Co.  64.  Stanfill  v.  Hicks,  1  Lord 
Raym.  280. 

®  N.  Y.  Revised  Statutes  vol.  ii.  500.  sec.  1. 

f  Ibid.  vol.  ii.  500.  sec.  1.  Ibid.  503.  sec.  16.  The  remedy  by  distress,  if 
the  goods  be  removed,  is  confined  to  thirty  days  after  the  removal,  and  if  remain- 


Lee.  LII.]  OF  REAL  PROPERTY.  ,  430 

The  distress  may  also  be  made,  under  the  above  limita- 
tions, for  all  the  arrears  of  rent  arising  during  the  tenancy, 
though  the  rent  of  several  j^ears  should  happen  to  be  in 
arrear.^ 


ing  upon  the  demised  premises,  to  six  months  from  the  determination  of  the 
lease.  Bukup  v.  Valentine,  19  Wendell,  554.  The  New-York  statutes  have 
likewise  given  a  summary  remedy  to  the  landlord,  with  the  aid  of  a  magistrate, 
m  cases  where  the  premises  are  deserted,  and  the  rent  left  in  arrear.  N.  Y. 
Revised  Statutes,  vol.  ii.  512.  A  Hke  summary  remedy  to  obtain  possession, 
where  there  are  not  goods  on  the  premises  sufficient  to  pay  the  rent,  is  given  by 
statute  in  Pennsylvania,  in  1830. 

*  Brailhwaite  v.  Cooksey,  1  H.  Blacks.  465.  Ex  parte  Grove,  1  Atk.  104. 
Wi-ight  V.  Williams,  5  Cowen's  Rep.  501.  Blake  v.  De  Liessehne,  4  M'Cord, 
496.  Sherwood  v.  Phillips,  13  WendelVs  Rep.  i7d.  The  English  real  property 
commissioners,  in  their  report  in  1829,  proposed  that  no  person  should  bring  any 
action,  or  distrain  for  any  arrears  of  rent,  after  six  years  from  the  time  when  the 
same  became  due.  This  provision  was  incorporated  into  the  statute  of  3  and  4 
WilHam  IV,  c.  27,  but  it  does  not  apj)ly  to  actions  of  debt  for  rent  2tpon  any 
indenture  of  demise  :  they  may  be  brought  in  such  cases  within  twenty  years. 
It  was  held,  in  St.  Mai-y's  Church  v.  Miles,  1  Wharton,  229,  that  mere  lapse 
of  time,  without  demand  of  payment,  was  no  evidence  by  presumption  that  the 
ground  rent,  (which  the  case  says  is  favoured  in  law,)  founded  on  deed,  has  been 
released  or  extinguished,  though  it  may  raise  a  presumption  that  the  arrears 
have  been  paid. 

There  is  a  variety  of  opinion  in  the  books  as  to  the  recovery  of  interest  upon 
rent  in  arrear.  In  covenant  for  rent  payable  in  money,  interest  has  been  al- 
lowed. Clark  V.  Barlow,  4  Johns.  Rep.  183.  Obermyer».  Nichols,  6  Biyiney, 
159.  4  M' Cord's  Rep.  59.  S.  P.  So,  in  debt  for  rent,  Dennison  t?.  Lee,  6 
Gill  (^  Johns.  333.  On  the  contrary,  in  Cook  v.  Wise,  3  H.  4-  Mnmf.  463 — 
501,  interest  was  held  not  to  be  recoverable  by  way  of  damages  in  debt  for  rent, 
for  the  party  had  his  remedy  by  distress.  But  all  the  cases  agree  that,  under  the 
remedy  by  distress,  the  rent  only,  and  not  interest  by  way  of  damages,  is  recover- 
able. Braithwaite  v.  Cooksey,  1  H.  Blacks.  465.  Lansing  v.  Rattoone,  6 
Johns.  Rep.  43.  Dennison  v.  Lee,  6  Gill  ^  Johns.  383.  AH  the  statute  pro- 
visions relative  to  the  remedy  by  distress,  assume  this  principle.  It  is  also 
adjudged,  that  the  remedy  by  distress  exists  only  in  cases  where  the  rent  is  by 
the  agreement  of  the  parties  made  certain,  either  in  money  or  services,  or  can 
be  reduced  to  certainty.  Valentine  v.  Jackson,  9  WendelVs  Rep.  302.  The 
N.  Y.  Revised  Statutes,  vol.  i.  747.  sec.  18,  give  the  remedy  by  distress,  when 
any  "  certain  services  or  certain  rent,"  reserved  out  of  land,  is  due.  They  allow 
the  owner  of  a  wharf  in  the  city  of  New- York,  to  distrain  for  icharfage  any 
goods  and  chattels  on  board  of  any  vessel  which  has  used  the  wharf,  though  the 
vessel  had  removed  from  the  wharf  to  another  part  of  the  city.  See  New-York 
Revised  Statutes,  (edit.  1813,)  vol.  ii.  sec.  212.  217. 

Whenever  goods  are  wrongfully  distrained,  the  owner  may  recover  them  by  an 
action  of  replevin.  This  action  of  replevin  lies  also  in  other  cases  where  goods 
have  been  tortiously  taken  or  detained.     Pangburn  v.  Patridge,  7  Johns.  Rep. 
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But  the  object  of  this  work  will  not  permit  me  to 
descend  into  greater  detail,  and  I  am  obliged  to  be  con- 
fined to  a  general  view  of  the  law  on  the  subject  of  rent, 
and  the  remedy  to  recover  it.  The  contract  for  rent, 
and  the  remedy,  are  in  constant  use  and  application ;  and 
in  the  cities  and  large  towns  there  are  few  branches  of 
the  law  that  affect  more  sensibly  the  interests  of  every  class 
of  the  people.*     The  law  may  be  deemed  rather  prompt 


140.  See,  also,  6  Binney,  2;  16  Serg.  Sr  Rawle,  300;  Baker  v.  Fales,  16 
Mass.  Rep.  147;  Pease  v.  Simpson,  3  Fairfield,  261;  Seaver  v.  Dingley,  4 
Greenleaf,  306 ;  12  WendeWs  Rep.  32 ;  14  Joh7is.  Rep.  87 ;  15  ibid.  402 ; 
19  ibid.  31 ;  20  ibid.  467  ;  1  Wendell's  Rep.  109,  to  the  same  point.  Revised 
Code  of  Indiana,  edit.  1838,  p.  476.  2  BlacJcf.  Did.  Rep.  174.  176.  note  3. 
Statute  of  Ohio,  1831.  The  N.  Y.  Revised  Statutes,  vol.  ii.  522,  have  also 
gj-anted  the  writ  of  replevin  whenever  goods  have  been  wrongfully  taken,  or  are 
wrongfully  detained.  But  the  statute  provides  that  replevin  shall  not  lie  for 
goods  taken  by  warrant  for  any  tax,  assessment,  or  fine,  nor  for  goods  seized  on 
execution  or  attachment,  unless  they  be  goods  exempted  by  law  from  such 
process,  nor  unless  the  party  hath  a  right  at  the  time  to  reduce  the  goods  into 
his  possession. 

In  Indiana,  by  statute,  1831,  i-eplevin  lies  for  goods  unlawfully  detained,  though 
they  may  have  been  lawfully  taken.  2  Blackf.  Ind.  Rep.  176.  note  3.  418. 
note.  So  the  writ  lies  in  Michigan,  Illinois,  and  Missouri,  for  goods  wrongfully 
taken  or  detained.  Territorial  Act  of  Michigan,  April  4th,  1833.  Revised 
Laws  of  Illinois,  edit.  1833,  p.  503.  Skinner  v.  Stouse,  4  Missouri  Rep.  93. 
The  decisions  in  Massachusetts  and  Maine  that  replevin  will  lie  for  goods  unlaw- 
fully detained,  though  not  preceded  by  a  tortious  taking,  were  founded  upon  the 
statutes  of  1789  and  1821.  In  New-Jersey  the  statute  regulating  the  action  of 
replevin,  lies  for  goods  taken  and  wrongfully  detained,  and  it  is  a  close  adop- 
tion of  the  English  statute  law  on  the  subject.  Elmer's  Dig.  466.  When  it  is 
said  in  the  books  that  replevin  will  not  lie  for  goods  taken  in  execution,  the  rule 
is  to  be  taken  to  be  limited  to  cases  in  which  the  writ  of  replevin  is  sued  out  by 
the  defendant  in  the  execution.  The  taking  of  the  goods  of  a  stranger  is  a 
trespass,  and  replevin  lies,  as  the  cases  above  cited  show,  when  goods  are 
tortiously  taken,  and  therefore  goods  taken  in  execution  may  be  reple\ied  by  a 
stranger  to  it.  Winnard  v.  Foster,  2  Lutiv.  1191.  Rooke's  case,  5  Co.  99. 
Piatt,  J.,  in  Clark  v.  Skinner,  20  Johns.  Rep.  467.  Dunham  v.  Wyckoff,  3 
WendelVs  Rep.  280.  L.  &  P.  Company  v.  Holborn,  2  Blackf.  Lid.  Rep.  267. 
Brewster  v.  Curtis,  3  Fairfield,  51.  American  Juri.st,  No.  23.  art.  4,  where 
this  point  is  elaborately  and  ably  discussed.  In  Virginia,  by  statute  in  1823,  the 
writ  of  replevin  is  confined  to  the  cases  of  distress  for  rent.  1  Robinson's 
Fr.  408. 

*  The  modern  regulations  on  the  subject  of  distresses  for  rent,  are  founded  on 
the  statutes  of  2  W.  &  M.  c.  5;  8  Anne,  c.  14;  4  Geo.  II,  c.  28;  11  Geo.  II, 
c.  19 ;  and  those  statutes  have  been  re-enacted,  with  some  improvements,  in 
New-York,  and  doubtless  form  the  basis  of  our  American  law  on  the  subject  of 
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and  strict  with  respect  to  the  interests  of  the  landlord,  but 
I  am  inclined  to  think  it  is  a  necessary  provision,  and  one 
dictated  by  sound  policy.  It  is  best  lor  the  tenant  that 
he  should  feel  the  constant  necessity  of  early  and  punctual 
performance  of  his  contract.  It  stimulates  to  industry, 
economy,  temperance,  and  wakeful  vigilance  ;  and  it 
would  tend  to  check  the  growth  and  prosperity 
*of  our  cities,  if  the  law  did  not  afford  the  land-  *485 
lords  a  speedy  and  effectual  security  for  their 
rents,  against  the  negligence,  extravagance,  and  frauds  of 
tenants.  It  is  that  security  which  encourages  moneyed 
men  to  employ  their  capital  in  useful  and  elegant  improve- 
ments. If  they  were  driven  in  every  case  to  the  slow 
process  of  a  suit  at  law  for  their  rent,  it  would  lead  to 
vexatious  and  countless  lawsuits,  and  be,  in  many 
respects,  detrimental  to  the  public  welfare. 


distress  for  rent,  in  all  those  states  where  that  remedy  prevails.  The  statute  of 
11  Geo.  II,  c.  19,  seems  to  have  been,  for  instance,  very  strictly  adopted  and 
followed  in  Pennsylvania  and  Maryland.  12  Scrg.  ^  Rawle,  218.  7  Harr. 
Si-  Johns.  372,  373. 


LECTURE  LIIL 


OF    THE    HISTORY   OF    THE    LAW    OF    TENURE. 

Tenure  is  inseparable  from  the  idea  of  property  in 
land,  according  to  the  theory  of  the  English  law.  All 
the  land  in  England  is  held  mediately  or  immediately  of 
the  king.  There  are  no  lands  to  which  the  term  tenure 
does  not  strictly  apply,  nor  any  proprietors  of  land,  except 
the  king,  who  are  not  legally  tenants.  To  express  the 
highest  possible  interest  that  a  subject  can  have  in  land, 
the  English  law  uses  the  terms  fee-simple,  or  a  tenancy 
in  fee,  and  supposes  that  some  other  person  retains^  the 
absolute  and  ultimate  right.  The  king  is,  by  fiction  of 
law,  the  great  lord  paramount,  and  supreme  proprietor 
of  all  the  lands  in  the  kingdom,  and  for  which  he  is  not 
bound  by  services  to  any  superior.  PrcBdmm  Domini 
Regis  est  directum  Dominium,  cujus  nullus  author  est  ?iisi 
Deus.^  So  thoroughly  does  this  notion  of  tenure  pervade 
the  common  law  doctrine  of  real  property,  that  the  king 
cannot  grant  land  to  which  the  reservation  of  tenure  is 
not  annexed,  though  he  should  even  declare,  in  express 
words,  the  grant  to  be  absque  aliquo  inde  reddendo.^  Sir 
Henry  Spelman*^  defines  a  feud  to  be  usus  fructus  rei  im- 
mobilis  subconditione  Jidei  ;  vel  jus  ntendi  prcedio  alieno. 
The  vassal  took  the  profits,  but  the  property 
*of  the  soil  remained  in  the  lord,  and  the  seignory     *4SS 


a  Co.  Liu.  1.  b.  65.  a.     2  Blacks.  Com.  105. 

i>  Bro.  tit.  Tenures,  3.  52.  6  Co.  6.  b.  9  Co.  123.  a.  Wright  on  Tenures, 
137,  138. 

"^  Treatise  of  Feuds  and  Tenures  by  Kiiight  Service,  c.  1.  Glossariunt. 
Voce  Feodum. 
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of  the  lord  and  the  vassal's  feud  made  together,  saith 
Spelman,  that  "  absolute  estate  of  inheritance,  which  the 
feudists,  in  time  of  old,  called  allodium.'''' 

This  idea  of  tenure  pervades,  to  a  considerable  degree, 
the  law  of  real  property  in  this  country.  The  title  to 
land  is  essentially  allodial,  and  every  tenant  in  fee-simple 
has  an  absolute  and  perfect  title,  yet,  in  technical  lan- 
guage, his  estate  is  called,  an  estate  in  fee-simple,  and 
the  tenure  free  and  common  socage.  I  presume  this 
technical  language  is  very  generally  interwoven  with  the 
municipal  jurisprudence  of  the  several  states,  even  though 
not  a  vestige  of  feudal  tenure  may  remain.  In  many  of 
the  states,  there  were  never  any  marks  of  feudal  tenure, 
and  in  all  of  them  the  ownership  of  land  is  essentially 
free  and  independent.  By  the  statute  of  New- York,  of 
the  20th  February,  1787,*  entitled.  An  Act  Concerning 
Tenures,  the  legislature  re-enacted  the  statute  of  12  Car. 
II,  c.  24,  abolishing  the  military  tenures,  and  turning  all 
sorts  of  tenures  into  free  and  common  socage.  Under 
that  statute,  all  estates  of  inheritance  at  common  law, 
were  held  by  the  tenure  of  free  and  common  socage  ;  but 
all  lands  held  under  grant  of  the  people  of  the  state,  (and 
which  included,  of  course,  all  the  lands  in  the  western 
and  northern  parts  of  the  state  which  have  been  granted 
and  settled  since  the  revolution,)  were  declared  to  be 
allodial  and  not  feudal,  and  to  be  owned  in  free  and  pure 
allodium.^  The  New-York  Revised  Statutes,  which  took 
effect  on  the  first  day  of  January,  1830,  went  the  entire 
length  of  abolishing  the  existing  theory  of  feudal  tenures 
of  every  description,  with  all  their  incidents,  and  de- 
claring all  lands  within  the  state  to  be  allodial,  and  that 
the  entire  and  absolute  property  was  vested  in  the  own- 
ers, according  to  the  nature  of  their  respective  estates, 


*  Laws  of  New-York,  sess.  10.  c.  36. 

''  This  is  precisely  the  statute  law  of  New-Jersey.     Elmer^s  Dig-  p.  82. 
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subject  only  lo  the  liability  to  escheat.'^  But 
though  the  distinction,  *in  this  country,  between  *4S9 
feudal  and  allodial  estates,  either  does  not  exist  at 
all,  or  has  become  merely  nominal,  it  will  be  impossible 
for  the  student  to  understand  clearly  and  accurately  the 
doctrine  of  real  property,  and  the  learning  which  illu.s- 
trates  it,  without  bestowing  some  attention  to  the  history 
and  character  of  feudal  tenures. 

I.  Of  the  or'ig'm  and  establishment  of  feudal  tcimrcs  on 
the  continent  of  Europe. 

Some  writers  have  supposed,  that  the  sources  offends 
were  not  confined  to  the  northern  Gothic  nations  who 
overturned  the  western  empire  of  the  Romans  ;  and  that 
an  image  of  feudal  policy  had  been  discovered  in  almost 
every  age  and  quarter  of  the  globe.^  But  the  resem- 
blances which  have  been  suggested  are  too  loosely  stated, 
and  are  too  faint  and  remote,  to  afford  any  solid  ground 
for  comparison.  The  institutions  which  seem  to  have 
been  most  congenial  to  the  feudal  system,  were  to  be 
found  in   the  Roman   policy.     The   relation   of  patron 


^  New-York  Revised  Statutes,  \o\.\.  7 IQ.  sec.  ^. 

^  Voet,  in  his  Digressio  de  Feudis,  sec.  1,  and  Mr.  Hargrave,  in  note  1.  to 
lib.  2.  Co.  Litt.,  have  referred  to  the  several  authors  by  whom  this  opinion  has 
been  advanced,  and  also  by  whom  it  has  been  refuted.  I  would  further  add, 
that  the  feudal  pohcy  is  declared  by  Dr.  Robertson  to  have  existed  in  its  most 
rigid  form  among-  the  ancient  Mexicans  ;  and  the  government  of  the  Birman 
empire  is  said  to  exhibit,  at  this  day,  a  faithful  picture  of  Europe  during  the 
feudal  ages.  The  same  resemblances  have  been  traced  among  the  Mahrattas, 
and  the  Rajpoots  in  Hindostan,  and  also  in  the  island  of  Ceylon.  Robertsori's 
History  of  America,  b.  7.  vol.  ii.  280.  Col.  Symes^  Embassy  to  Ava,  vol.  ii. 
356.  Asiatic  Animal  Register  for  1799,  tit.  Miscellaneous  Tracts,  116. 
Col.  Tod's  Annals  of  Rajpootana,  reviewed  in  Edinburgh  Review,  No.  103. 
Niebuhr  says,  the  feudal  system  was  obstinately  preserved  among  the  states  or 
cities  of  the  Etruscans,  prior  to  the  dominion  of  the  Romans.  The  governments 
were  rigid  aristocracies,  with  kings  elected  for  life,  and  the  labouring  classes 
were  serfs.  History  of  Rome,  vol.  i.  99.  101.  Gibbon  discovered  in  the 
goverments  of  the  ancient  Parthian  and  Persian  empires,  the  essence  of  the 
feudal  system,  in  grants,  by  the  king  to  the  nobles,  of  lands  and  houses,  on  con- 
dition of  serx-ice  in  war.     Gibbon's  History,  vol.  i.  329.  342. 

Vol.  III.  73 
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and  client  resembled,  in  some  respects,  the 
*490      *feudal   lord   and    vassal,  and   Niebuhr,    in  his 

History  of  Ro?nc,^  declares  that  relation  to  have 
been  the  feudal  system  in  its  noblest  form.  The  grants 
of  forfeited  lands,  by  the  Roman  conquerors  to  their 
veteran  soldiers,  as  a  recompense  for  past  service,  and 
more  especially  the  grants  of  the  Emperor  Alexander 
Severus,  and  in  the  time  of  Constantine,  on  the  condition 
of  rendering  future  military  service,  afford  the  most 
plausible  argument  for  deducing  the  feudal  customs  and 
tenures  from  the  Roman  law.  There  were,  however, 
strong  and  essential  marks  of  difference  between  the  two 
systems.  The  connexion  between  the  patron  and  client 
was  civil,  and  not  military,  and  the  Roman  estates  and 
mihtary  grants  were  stable,  and  of  the  nature  of  allodial 
property.  =>^The  leading  points  of  difference  between  the 
Roman  and  feudal  jurisprudence,  in  relation  to  land,  have 
been  abundantly  shown,  by  the  most  able  and  the  most 
learned  of  the  modern  legal  antiquaries.^ 


a  Vol.  i.  99. 

''  Hargrave's  note  1.  to  lib.  2.  Co.  Litt.  Butler'' s  note  77.  to  lib.  3.  Co.  Litl. 
Sullivan's  Treatise  on  the  Feudal  Law,  lee.  3.  Mr.  Spence,  in  his  work 
entitled,  An,  Inquiry  into  the  Origin  of  the  Laws  and  Political  Institutions  of 
Modern  Europe,  London,  1826,  p.  5.  32,  &c.,  has  examined  the  Roman  policy 
on  this  subject,  and  studied  the  Roman  laws,  and  particularly  the  Theodosian 
code,  with  the  utmost  attention.  He  has  drawn  from  that  copious  source  of 
legal  antiquities,  a  body  of  facts  to  sustain  and  illustrate  the  theory,  that  the 
barbarians  adopted,  in  a  gi'eat  degree,  the  laws  and  institutions  of  the  Romans, 
as  they  found  them  in  the  provinces  which  they  invaded  and  subdued.  Hi.'; 
conclusion  would  apply  better  to  France  than  to  any  other  part  of  Europe.  In 
Spain,  it  is  said  that  the  early  Spanish  lawgivers  disliked  the  Roman  laws,  and 
drove  them  from  their  tribunals.  The  Visigoths  prohibited  the  use  of  them. 
See  Institutes  of  the  Civil  Law  of  Spain,  by  Asso  ^  Manuel,  pref.  A  histo- 
rian more  learned,  even  in  the  antiquities  of  Spain,  than,  probably,  either  of  those 
Spanish  doctors,  admits  that  the  Visigoths  of  Spain  indulged  their  subjects  at 
first  with  the  enjoyment  of  the  Roman  law,  but  at  length  they  comjiosed  a  code 
of  civil  and  criminal  jurisprudence,  which  superseded  those  foreign  institutions. 
Gibbon'' s  History  of  the  Roman  Empire,  vol.  vi.  378.  The  Gothic  king  of 
Spain,  Recesvinto,  prohibited  the  use  of  the  Roman  law  in  the  courts,  and  the 
Visigothic  code  (of  which  the  Fucro  Juzgo  was  a  Spanish  translation)  was  the 
civil  and  criminal  statute  law  of  Spain  during  the  Gothic  ages,  and  prior  to  the 
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The  better,  and  the  prevaihng  opinion,  is,  that  the 
origin  of  the  feudal  system  is  essentially  to  be  attributed 


Partidas;  and  the  civil  part  of  that  code  contained  strong  marks  of  the  influ- 
ence of  the  Roman  law  infused  into  it  by  the  Spanish  clergy.  See  Edinburgh 
Review,  vol.  xxxi.  art.  5,  on  the  Gothic  laws  of  Spain,  in  which  the  subject  is 
handled  with  profound  learning. 

On  the  other  hand,  the  Theodosian  code,  and  the  books  of  the  juris-consults 
authorized  by  that  code,  were  the  law  of  Gaul,  when  it  was  conquered  by  the 
Visigoths,  Burgundians,  and  Franks ;  and  those  laws  continued  to  be  almost 
universally  observed  under  the  kings  of  the  first  race,  and  the  Breviarium  con- 
tributed to  preserve  the  knowledge  and  use  of  the  Roman  law  among  the  'West- 
Goths,  But  eventually  the  use  of  the  Roman  law  was  interdicted  in  the  West- 
Gothic  empire.  The  Emperor  Charlemagne,  in  the  year  78S,  caused  the  Theo- 
dosian code  to  be  transcribed  from  the  abridgment  of  it  in  the  edition  of  Alaric 
king  of  the  Visigoths ;  and  that  abridgment  of  the  code,  which  is  sometimes 
called  the  Anian  Bre\dai'y,  or  the  Lex  Romana  of  the  Visigoths,  was  the  only 
one  from  which  a  knowledge  of  the  civil  law  was  gained  by  the  jurists  of  Gaul 
prior  to  the  recovery  of  the  Pandects.  Histoire  du  Droit  Francais,  par  V  Abbe 
Fleury,  c.  6.  11.  The  Breviarium  Aniani,  so  called  after  Anian,  the  first  mi- 
nister of  Alaric,  was  published  at  the  beginning  of  the  sixth  century,  by  order  of 
Alaric,  and  it  was  compiled  essentially  from  the  Theodosian  code,  and  partly 
from  the  codes  of  Gregorius  and  Hermogenes,  and  the  writings  of  Roman  juris- 
consults ;  and  it  was,  in  its  turn,  superseded  by  the  more  popular  and  -^-igorous 
doctrines  of  the  feudal  system.  Its  poverty  is  incredible,  says  Savigny,  when 
viewed  in  connexion  with  the  rich  materials  from  wliich  it  was  formed.  There 
is  no  doubt  that  N-illenage,  or  the  servitude  of  the  glebe,  existed  in  the  Roman 
provinces  before  the  German  conquests.  This  appears  from  the  contents  of  the 
code  De  Agricolis,  et  Censitis,  et  Colonis.  Code,  lib.  2.  tit.  47 ;  and  Montes- 
quieu has  justly  and  sagaciously  inferred,  even  from  the  laws  of  the  Burgundians, 
that  predial  servitude  existed  in  Gaul  before  it  was  invaded  by  those  barbarians. 
Esprit  des  Loix,  hv.  30.  c.  10.  But  this  humble  service  bore  no  resemblance 
to  grants  by  militai-y  chiefs  to  their  freeborn  soldiers  and  companions,  on  condi- 
tion of  rendering  future  mihtary  service.  M.  Savigny,  in  his  History  of  the 
Roman  Law  duriiig  the  Middle  Ages,  vol.  i,  (translated  from  the  German  by 
E.  Cathcai't,)  contends,  from  a  full  examination  of  original  documents,  that  the 
Roman  law  was  kept  up  after  the  German  conquests,  by  the  aid  of  Roman 
judges,  and  the  former  inhabitants  in  the  provinces  continued  in  the  possession 
of  their  personal  freedom  and  property  to  a  considerable  degree.  They  preserved 
their  separate  manners  and  laws,  and  there  arose  a  system  of  personal  rights 
and  laics.  The  Roman  and  his  German  conqueror  resided  in  the  same  city  or 
place,  each  under  his  own  laws.  It  often  happened,  said  Bishop  Agobard,  in 
his  letter  to  Louis  le  Debonnaire,  that  five  men,  each  under  a  diiferent  law  mio-ht 
be  found  walking  or  sitting  together.  At  first,  •  only  two  laws  were  admitted : 
the  law  of  the  \'ictors,  which  was  properly  a  territorial  law,  and  the  law  of  the 
vanquished  pro^'incials,  which  was  personal.  In  process  of  time,  the  laws  of 
other  German  races  conquered  by  the  Franks  were  acknowledged  along  with  the 
laws  of  the  victor  and  of  the  vanquished  Romans.  In  the  Burgundian  collection 
of  laws,  it  was  declared,  that  Inter  Romanos,  Romanis  legibus  prcccipimii^ 
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to  the  northern  *Gothic  conquerors  of  the  Roman  Empire. 
It  was  part  of  their  mihtary  pohcy,  and  devised  by  them  as 
the  most  effectual  means  to  secure  their  conquests.  '  The 
chieftain,  as  head  or  representative  of  his  nation,  allotted 
portions  of  the  conquered  lands,  in  parcels,  to  his  principal 
followers,  and  they,  in  their  turn,  gave  smaller  parcels  to 
their  sub-tenants  or  vassals,  and  all  were  granted  under 
the  same  condition  of  fealty  and  mihtary  service.*  The 
rudiments  of  the  feudal  law  have  been  supposed,  by 
many  modern  feudists,  to  have  existed  in  the  usages  of 

the  ancient  Germans,  as  they  were  studied  and  de- 
*493     scribed  by  Caesar  and  Tacitus.''    But  there  *could 

not  have  been  any  thing  more  among  the  ancient 
Germans,  than  the  manners  and  state  of  property  fitted 


judicari.  Ibid.  vol.  i.  100.  103.  With  the  Burgundiaiis,  the  Roman  lands 
were  divided  between  the  Burgundians  and  Romans.  The  former  took  half  of 
the  house,  and  two-thirds  of  the  cultivated  lands,  and  one-third  of  the  bondsmen. 
Tlie  West-Goths  also  deprived  the  Romans,  by  allotment  or  partition,  of  two- 
thirds  of  their  lands.  Ibid.  279.  28.3.  In  Italy,  the  East-Goths,  under  Odoacer, 
took  one-third  of  the  land.  Ibid.  315,  316.  But  the  Lombards,  who  succeeded 
to  the  Greek  dominion  in  Italy,  took  only  one-third  of  the  produce  of  the  Roman 
estates,  and  the  Romans  were  apportioned  among  the  Lombards  as  theii-  hospites, 
or  guests,  and  were  chargeable  with  the  above  tribute.  M.  Savigny  insists,  that 
the  Roman  civil  institutions  in  the  provincial  cities  were  generously  allowed  by 
the  Burgundians,  AVest-Goths,  Franks,  and  Lombards,  to  be  retained  by  the 
vanquished.  Ibid.  387 — 434.  In  like  manner,  after  the  conquest  of  Lombardy 
by  Charlemagne,  it  was  left  to  the  inhabitants  to  choose  whether  they  would  be 
judged  by  their  own,  the  Roman,  or  the  French  law. 

a  Craig^s  Jus  Feudale,  lib.  1.  Dieg.  4.  sec.  4.  De  Feudorum  Origine  et 
Progressu. 

^  Sir  Henry  Spelman,  on  Feuds  and  Te^iurcs  by  Knight  Service,  c.  2. 
Glossarium,  voce  Feodum.  Grotius,  De  Jure  Belli  et  Pads,  lib.  1.  c.  3.  sec. 
23.  Wright  on  Tenures,  c.  1.  p.  6,  7.  Sullivaii  on  Feudal  Law,  lee.  3.  Dal- 
rymple's  Essay  on  Feudal  Property,  c.  1.  Hie  contractus  (scilicet  feudalis) 
proprius  est  G ermanicaruTn  gentium,  ne  que  usquam  invenitur,  nisi  ubi 
Germani  scdes  posuerunt.  This  is  the  language  of  Grotius,  and  that  of  Craig 
is  to  the  same  eftect:  Hcec  sunt  juris  feudalis  prima  cunabula,  hac  feudorxim 
infantia  ab  usu  et  consuetudine  ferocissimarum  gentium,  qua  ab  Aquilone 
in  Romaiiuvi  orbem  incurrerant,  primuni  nata  et  introducta.  Jus  Feudale, 
1.  4,  5.  In  a  few  passages  of  Cassar  and  Tacitus,  concerning  the  customs  of  the 
Germans,  may  be  seen,  says  Dr.  Sullivan,  the  old  feudal  law,  and  all  its  original 
parts,  in  embryo. 
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and  prepared  for  the  introduction  of  the  feudal  tenures. 
Land,  with  them,  was  not  subject  to  individual  owner- 
ship, but  belonged  as  common  property  to  the  community, 
and  portions  of  it  were  annually  divided  among  the  mem- 
bers of  each  respective  tribe,  according  to  rank  and 
dignity.^  The  German  nations  beyond  the  Rhine  and 
the  Danube,  prescribed  limits  to  the  march  of  the  Roman 
legions  ;  and  while  the  latter  successfully  established  the 
government,  arts,  institutions,  and  laws  of  their  own 
country,  in  Spain,  Gaul,  and  Britain,  the  free  and  martial 
Germans  resented  every  such  attempt,  and  preserved 
unimpaired  their  native  usages,  fierce  manners,  and  inde- 
pendent genius.'' 

*The  traces  of  the  feudal  policy  were  first  dis-  *494 
tinctly  perceived  among  the  Franks,  Burgnndians, 
and  Lombards,  after  they  had  invaded  the  Roman  pro- 
vinces. They  generally  permitted  the  Roman  institu- 
tions to  remain  in  the  cities  and  towns,  but  they  claimed 
a  proportion  of  the  land  and  slaves  of  the  provincials,  and 
brought  their  own  laws  and  usages  with  them.*^  The 
crude  codes  of  the  barbarians  were  reduced  to  writing- 
after  they  had  settled  in  their  new  conquests,  and  they 


a  Ciesar  De  Bel.  Gal.  b.  6.      Tacitus,  Mor.  Ger.  c.  5.  11.  26. 

^  Velleius  Pater,  b.  2.  c.  117,  118.  It  was  their  custom,  said  the  Germans 
to  Julius  Csesar,  delivered  down  to  them  fi'om  their  ancestors,  to  oppose,  not  to 
implore,  whoever  made  war  upon  them.  Ccesar,  De  Bel.  Gal.  4.  6.  The 
German  tribes  had  national  institutions  before  their  conquests,  and  they  were 
societies  of  freemen,  who  possessed,  in  their  collective  capacity,  all  powers,  legis- 
lative and  judicial.  The  nobles,  as  to  power,  were  merely  freemen.  The  land 
was  divided  into  districts,  and  the  judicial  power  was  in  all  the  freemen  of  the 
district,  and  the  Count  presided  at  the  public  meetings,  and  commanded  the 
tribes  in  war.  The  other  classes,  distinct  from  the  freemen,  were  bondmen  and 
slaves.  Savigny' s  History  of  the  Roman  Law  during  the  Middle  Ages,  vol. 
i.  c.  4. 

'^  The  barbarian  conquerors  of  Gaul  and  Italy  generously  allowed  every  man 
to  elect  by  what  law  he  would  be  governed.  Esprit  des  Loix,  b.  28.  c.  2. 
Hallam  on  the  Middle  Ages,  vol.  i.  83.  But  Savigny  insists,  that  the  law  by 
which  every  man  was  to  be  governed,  was  determined  by  birth,  and  not  by  elec- 
tion or  free  choice,  and  he  enters  into  an  elaborate  and  critical  discussion  on  the 
point.     History  of  the  Roman  Laic,  vol.  i.  134 — 150. 
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supplanted,  in  a  very  considerable  degree,  the  Roman 
laws.*  The  conquered  lands  which  were  appropriated 
by  the  military  chiefs  to  their  faithful  followers,  had  the 
condition  of  future  military  service  annexed,  and  this  was 
the  origin  of  fiefs  and  feudal  tenures^.^  The  same  class  of 
persons  who  had  been  characterized  as  volunteers  or 
companions  in  Germany,  became  loyal  vassals  under  the 
feudal  grants.^ 

These  grants,  which  were  first  called  benefices,  were, 

in  their  origin,  for  life,  or  perhaps  only  for  a  term 
*495     of  years.*=    *The  vassal  had  a  right  to  use  Jthe4and, 

and  take  the  profits,  and  he  was  bound  to  render 
in  return  such  feudal  duties  and  services  as  belonged  to  a 
military  tenure.  The  property  of  the  soil  remained  in  the 
lord  from  whom  the  grant  was  received.  The  right  to 
the  soil,  and  to  the  profits  of  the  soil,  were  regarded  as 


^  Esprit  des  Loix,  b.  28.  passim.  Ibid.  b.  30.  c.  6,  7.  9.  Montesquieu  has 
given  a  very  interesting  account  of  the  institutions  and  of  the  character  of  the 
laws  of  the  northern  nations,  which  they  introduced  and  established  in  France, 
Spain,  and  Italy,  and  the  struggle  which  those  laws  and  usages  maintained  with 
the  provincial  laws  of  the  Romans.     See,  also,  Spe7ice's  Inquiry,  h.  3.  c.  2,  3. 

^  Esprit  des  Loix,  h.  3.  c  16. 

'^  Hallam  on  the  Middle  Ages,  vol.  i.  89,  insists,  in  opposition  to  most  of  the 
writers  on  the  feudal  system,  that  these  beneficiary  grants  were  never  precarious 
and  at  will.  He  controverts,  on  this  point,  the  position  of  Craig,  Spelman,  Du 
Cange,  Montesquieu,  Mably,  Robertson,  and  all  the  other  feudists.  It  is  worthy 
of  notice,  that  Lord  Ch.  B.  Gilbert,  in  his  Treatise  on  Tenures,  2.  8,  considered 
feuds  to  have  been  originally  for  life.  Sir  Francis  Palgrave  says,  that  the  feudal 
benefice  was  never  held  for  a  shorter  term  than  the  life  of  the  grantee,  and  that 
the  Teutonic  nations  took  their  plan  of  the  beneficiary  or  feudal  tenure  from  the 
Roman  beneficiary  system,  which  consisted  in  the  assignment  of  a  particular 
portion  of  land  as  the  price  of  military  service.  The  Rise  and  Progress  of  the 
English  Commonwealth,  vol.  i.  495 — 501.  The  uncertainty  that  pervades  this 
subject  seems  to  be  the  necessary  result  of  the  unfixedness,  disorder,  and  chaos 
into  which  every  thing  was  thrown  during  the  transition  state  from  the  migratory 
and  predatory  life  of  barbarians  to  the  settled  life  of  cultivators.  This  is  the 
view  of  the  subject  taken  by  M.  Guizot,  in  his  History  of  Civilization  in 
Europe,  and  he  says,  that  benefices  for  years,  for  life,  and  hereditary  benefices, 
existed  together  at  the  same  time,  and  that  even  the  same  lands  passed  in  a  few 
years,  through  these  different  stages.  Even  the  institutions  of  monarchy,  of  the 
feudal  relation  of  lord  and  vassal,  and  assemblies  of  freemen,  existed  at  the  same 
time,  and  were  continually  confounded  and  continually  changing. 
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separate  and  distinct  rights.  This  distinction  continued 
when  feuds  became  hereditaiy.  The  king  or  lord  had 
the  dominilun  directum,  and  the  vassal  or  feudatory,  the 
dominium  titile  ;  and  there  was  a  strong  analogy  between 
lands  held  by  feudal  tenure,  and  lands  held  in  trust,  for 
the  trustee  has  the  technical  legal  title,  but  the  cestui  cfic 
trust  reaps  the  profits.  The  leading  principle  of  feudal 
tenures,  in  the  original  and  genuine  character  of  feuds, 
was  the  condition  of  rendering  military  service.*  Prior 
to  the  introduction  of  the  feudal  system,  lands  were  allo- 
dial, and  held  in  free  and  absolute  ownership  in  like  man- 
ner as  personal  property  was  held.  Allodial  land  was 
not  suddenly,  but  very  gradually  supplanted  by  the  law  of 
tenures,  and  some  centuries  elapsed  between  the  first  rise 
of  these  feudal  grants  and  their  general  establishment.^ 

They  were  never  so  entirely  introduced  as  to  abolish 
all  vestiges  of  allodial  estates.  Considerable  portions  of 
land  in  continental  Europe  continued  allodial,  and  to  this 
day,  in  some  parts  of  it,  the  courts  presume  lands  to  be 
allodial  until  they  are  shown  to  be  feudal,  while,  in  other 
parts,  they  presume  the  lands  to  be  feudal  until  they  are 
shown  to  be  allodial.*^ 


*  The  definition  of  a  fief,  according  to  Pothier,  and  which  he  took  from 
Dumoulin,  is  an  estate  in  land  held  under  the  charge  of  fealty,  homage,  and 
nailitary  sersdce.      Traite  des  Fiefs,  part  1.  eh.  prelim,  sec.  1.3. 

''  Hallam,  vol.  i.  97.  112,  says,  that  five  centuries  elapsed  before  allodial 
estates  had  given  way,  and  feuds  had  attained  to  maturity ;  and  he  considers 
that  the  establishment  of  feuds  on  the  continent  was  essentially  confined  to  the 
dominions  of  Charlemagne,  and  that  they  had  not  great  influence,  either  in  the 
peninsula  or  among  the  Baltic  powers. 

"=  Voet,  in  his  Digressio  de  Feudis,  sec.  4.  Com.  ad  Pand.  lib.  38,  says, 
that  if  it  be  uncertain  whether  an  estate  be  feudal  or  allodial,  the  presumption 
is  in  favour  of  its  being  allodial,  as  being  the  free  and  natural  state  of  things. 
And  in  Germany  allodial  estates  are  prevalent  even  to  this  day.  Heinec.  Elem. 
Jur.  Germ.  tom.  vi.  230,  231.  The  feudal  tenures  and  serNaces  existed  in 
France  down  to  the  period  of  the  late  revolution  ;  but  in  those  parts  of  France 
governed  by  le  droit  icrit,  all  lands  were  presumed  to  be  allodial  until  the  con- 
trary was  shown;  while  in  the  pays  coutumiers  the  rule  was,  that  there  wns  no 
land  without  a  lor3,  and  those  who  pretended  their  lands  were  free  were  bound 
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The  precise  time  when  benefices  became  hereditary, 
is  uncertain.  They  began  to  be  hereditary  in  the  age 
of  Charlemagne,  who  facihtated  the  conversion  of  allo- 
dial into  feudal  estates.*  The  perpetuity  of  fiefs  was 
at  last  established  by  a  general  law,  which  allowed 
fiefs,  in  imitation  of  allodial  estates,  to  descend  to  the 
children  of  the  possessor.^  The  perpetuity  of  fiefs  was 
established  earlier  in  France  than  in  Germany  ;  but 
throughout  the  continent,  it  appears,  they  had  •  become 
hereditary,  and  accompanied  with  the  right  of  primogeni- 
ture, and  all  the  other  incidents  peculiar  to  feudal  govern- 
ments, long  before  the    era  of  the  Norman   conquest.'^ 


to  pi'ove  it.  Inst,  au  Droit  Franqais,  par  Argou,  torn.  i.  19.5.  But  now,  in 
France,  the  feudal  law,  with  all  its  rights  and  incidents,  is  abolished,  as  being 
incompatible  with  freedom  and  social  order.  Toullier,  Droit  Civil  Francois, 
tom.  iii.  64.  Ibid.  torn.  vi.  192.  So,  in  the  United  Netherlands,  feudality  was 
abolished,  and  all  fiefs  declared  allodial,  when  the  government  was  revolutionized 
by  the  French  arms. 

»  Craig,  Jus  Feitdale,  lib.  1.  Dieg.  4.  sec.  10.  The  Abby  dc  MaMy,  in  his 
Observations  sur  VHist.  de  France,  h.  2.  c.  5.  note  3,  says,  that  Louis  le 
Debonnaire,  the  son  and  successor  of  Charlemagne,  first  rendered  fiefs  here- 
ditary in  France ;  but  a  greater  authority  says,  that  hereditary  benefices  existed 
under  the  first  race  of  French  kings,  or  before  Pepin,  the  father  of  Charlemagne. 
Hallam  on  the  Middle  Ages,  vol.  i.  91. 

•>  This  was  by  a  capitulary  of  Charles  the  Bald,  A.  D.  877.  Esprit  des 
Loix,  b.  31.  c.  25. 

<=  Craig,  in  his  Jus  Feudale,  lib.  1 .  Dieg.  4,  De  Fendorum  Origine  et  Pro- 
gressu,  has  given  an  interesting  summary  of  the  histoiy  of  feuds.  He  traces 
them  from  their  infancy,  when  they  were  precarious,  or  at  will,  to  their  youth, 
when  they  were  for  life,  or  descended  to  the  sons  only,  between  the  year  650 
and  the  ascension  of  Charlemagne,  in  the  year  800;  and  to  their  advancement 
towards  matuiity  under  the  reign  of  the  Emperor  Conrad  II,  when  they  de- 
scended to  grand-children  and  to  brothers  in  the  case  of  paternal  feuds ;  in 
feudo  paterno,  et  non  in  feudo  noviter  acquisito.  The  last  step  in  the  ad- 
vancing progress  of  feuds,  was  when  they  were  clothed  with  the  general  attii- 
butes  of  hereditary  estates.  See,  also,  Consuetudines  Feudorum,  b.  1.  tit.  1. 
8;  b.  2.  tit.  11.  Esprit  des  Loix,  b.  31.  c.  28,  29.  31,  32.  Inst,  au  Droit 
Francais,  par  Argou,  tom.  i.  b.  2.  c.  2,  Des  Fiefs.  Hallam  on  the  State  of 
Europe  during  the  Middle  Ages,  vol.  i.  91.  96.  The  Book  of  Fiefs,  under  the 
title  of  Consuetudines  Fev.dorum,  is  supposed  {Spelman's  Glossary,  Voce 
Feodum^  to  have  been  compiled  by  two  Milanese  lawyers,  A.  D.  1170,  from  the 
law  of  fiefs  in  Lombardy;  but  Foe^,  in  his  Digressio  de  Fcudis,  sec.  2,  says, 
that  it  is  uncertain  who  wei'e  the  authors  of  the  collection.     This  code  of  feudal 
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The  *right  of  primogeniture,  and  preference  of  males 
in  the  line  of  succession,  became  maxims  of  inherit- 
ance in  pursuance  of  the  original  military  policy  of  the 
feudal  system.  It  was  the  object  of  these  rules  to  pre- 
serve the  fee  entire  and  undivided,  and  to  have  at  all 
times  a  vassal  competent,  from  his  sex  and  age,  to  render 
the  military  services  which  might  be  required.  The 
practice  of  subinfeudations,  or  arriere  fiefs,  by  the  higher 
ranks  of  feudal  vassals,  grew  with  the  growth  of  tenures, 
and  they  were  created  on  the  same  condition  of  military 
service  by  the  inferior  vassals  to  their  immediate  lords. 
The  feudal  governments  gradually  assumed  the  appear- 
ance of  combinations  of  mihtary  chieftains,  in  a  regular 
order  of  subordination,  but  loosely  connected  with  each 
other,  and  feebly  controlled  by  the  monarch,  or  federal 
head. 

It  would  appear,  at  first  view,  to  be  very  extraordinary, 
that  such  a  free  and  rational  species  of  property  as  allo- 
dial, and  which  was  well  calculated  to  meet  the 
natural  wants  of  *individuals,  and  the  exigencies  *49S 
of  society,  should  ever,  in  any  one  instance,  have 
been  voluntarily  laid  aside,  or  exchanged  for  a  feudal 
tenure.  As  a  general  rule,  the  allodial  proprietor  had 
the  entire  right  and  dominion.  He  held  of  no  superior  to 
whom  he  owed  homage,  or  fealty,  or  military  service. 
His  estate  was  deemed  subservient  to  the  purposes  of 
commerce.     It  was  alienable  at  the  will  of  the  owner.^ 


law  is  usually  annexed  to  the  Corpus  Juris  Civilis,  and,  therefore,  conveniently 
accessible  to  the  American  lawyer.  It  is  the  source  from  which  modern  law- 
yers and  historians  have  drawn  much  of  their  knowledge  of  the  feudal  juris- 
prudence of  continental  Europe.  Mr.  Butler  says,  it  attained  more  authority  in 
the  courts  of  justice  than  any  other  compilation,  and  was  taught  classically  in 
most  of  the  academies  of  Italy  and  Germany.  It  has  justly,  according  to  Craig, 
the  force  and  authority  of  law,  by  the  consent  of  almost  all  nations ;  ex  consensu 
pene  omnium  gentirim. 

^  The  term  allodial  is  said  to  have  been  derived  from  al,  which   signified 
inteser,  and  od,  which  signifies  status,  or  possessio ;  so  that  al-od,  or  allodium, 

Vol.  III.  74 
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It  was  a  pledge  to  the  king  for  the  good  behaviour  of  the 
subject,  and  was  hable  to  forfeiture  for  crimes  against  the 
state.  It  was  a  security  to  individuals  for  the  perform- 
ance of  private  contracts,  and  might  be  taken  and  sold 
for  debt.  It  passed  to  all  the  children  equally  by  in- 
heritance. In  these  respects  allodial  estates  were 
*499  the  very  reverse  of  lands  held  by  a  feudal  *tenure. 
Land  under  that  servitude  was  locked  up  from 
commerce,  and  from  that  control  over  it  by  the  owner, 
which  is  so  necessary  in  the  intercourse  and  business  of 
social  life.  But  it  appears  to  be  well  ascertained,  that 
the  feudal  policy  was  gradually  adopted  throughout 
Europe,  after  the  overthrow  of  the  western  empire,  upon 
the  principle  of  self-preservation.  The  turbulent  state  of 
society,  consequent  upon  the  violent  fall  of  that  empire, 
and  the  want  of  regular  government  competent  to  pre- 
serve peace  and  maintain  order  and  justice,  encouraged 
and  recommended  the  feudal  association.  A  feudal  lord 
and  his  vassals,   connected  by  the  mutual  obligation  of 


signified  Integra  possessio,  or  absolute  dominion.  This  etymology  of  the  word, 
Dr.  Gilbert  Stuart  says,  was  communicated  to  him  by  a  learned  Scotch  judge. 
Stuart's  View  of  Society  in  Europe,  205.  Whether  this  idea  be  well  founded, 
or  be  merely  ingenious,  (for  Dr.  Robertson,  in  his  View  of  Society,  prefixed  to 
his  history  of  Charles  V,  note  8,  quotes  a  German  Glossary  which  makes  allo- 
dium to  be  compounded  of  the  German  particle,  an  and  lot,  i.  e.  land  obtained 
by  lot,)  it  at  least  corresponds  with  the  character  of  allodial  estates.  Mr. 
Crabb,  in  his  History  of  the  English  Laws,  (p.  11,)  gives  another  origin  of 
allodium.  He  says  it  was  derived  from  a  privative,  and  lode,  or  leude,  a  vas- 
sal, that  is,  without  vassalage.  This  he  took  from  Spelman,  who  in  his  Glos- 
sary, voce  Allodium,  mentions  the  same  derivation.  Mr.  Hallam  says,  that 
allodial  lands  are  commonly  opposed  to  beneficiary  or  feudal,  and  in  that  sense 
the  words  continually  occur  in  ancient  laws  and  documents.  But  it  sometimes 
stands  simply  for  an  estate  of  inheritance,  aud  hereditary  fiefs  are  frequently 
termed  allodia.  See  his  View  of  the  State  of  Europe  during  the  Middle 
Ages,  (vol.  i.  80,)  a  work  which  appears  to  be  equally  admirable  for  vigour  of 
mind ;  for  profound  research  ;  for  manly  criticism,  and  for  the  spirit  of  freedom. 
In  the  French  law,  Franc-alen  signifies  allodial  land,  or  an  estate  entirely  free, 
and  not  holden  of  any  superior,  and  wholly  exempt  from  all  seignorial  rights  and 
services.  Inst,  au  Droit  Francois,  par  Argou,  torn.  i.  194.  Allodium  eat 
proprieias  quae  a  nulla  recognoscitur.     Ferrie re' s  Diet.  tit.  Franc-aleu. 
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protection  and  service,  acted  in  concert  and  with  efficacy. 
The  strength  and  spirit  of  these  private  combinations 
made  amends  for  the  weakness  of  the  civil  magistrate. 
A  proud  and  fierce  feudal  chief  was  sure  to  revenge  any 
injury  offered  to  himself  or  any  of  his  dependants,  by  the 
united  force  of  this  martial  combination.  Much  higher 
compositions  were  exacted,  even  by  law  and  in  the  courts 
of  justice,  for  injuries  to  vassals,  than  to  allodial  propri- 
etors.* They  were,  in  some  measure,  in  the  condition 
of  aliens  or  outlaws,  in  the  midst  of  society;  and  the 
feudal  tenants,  united  by  regular  subordination  under  a 
powerful  chieftain,  had  the  same  advantage  over  allodial 
proprietors,  as  has  been  justly  observed  by  an  eminent 
historian,*^  which  a  disciplined  army  enjoys  over  a  dis- 
persed multitude ;  and  were  enabled  to  commit,  with 
impunity,  all  injuries  upon  their  defenceless  neighbours. 
Allodial  proprietors,  being  thus  exposed  to  violence, 
without  any  adequate  legal  protection,  were  forced 
to  *fly  for  shelter  within  the  enclosure  of  the  feudal  *500 
association.  They  surrendered  their  lands  to 
some  powerful  chief,  paid  him  the  reverential  rites  of 
homage  and  fealty,  received  back  their  lands  under  the 
burdensome  services  of  a  feudal  tenure,  and  partook  of 
the  security  of  vassals,  at  the  expense  of  the  dignity  of 
freemen.  Allodial  estates  became  extinguished  in  this 
way  and  from  these  causes,  and  the  feudal  system  gra- 
dually spread,  and  was  extended  over  the  principal 
kingdoms  of  Europe.*^ 


*  Montesquieu,  in  his  account  of  the  changes  of  allodial  into  feudal  estates, 
says,  it  was  the  privilege  of  a  vassal  of  the  king,  by  the  Salic  and  Ripuarian  laws, 
to  pay  600  sous  for  the  murder  of  a  vassal,  and  200  sous  for  killing  a  freeman  or 
allodial  proprietor,  whether  Frank  or  barbarian,  and  only  100  sous  for  killing  a 
Roman  !     Esprit  des  Loix,  b.  31.  c.  8. 

''  Hume's  History  of  England,  appendix,  vol.  ii. 

"^  Esprit  des  Loix,  b.  31.  c.  8.  Robertsoii's  History  of  Charles  V,  vol.  i. 
note  8,  annexed  to  his  View  of  Society.  Hallam's  Vieiv  of  Society  in  the 
Middle  Ages,  vol.  i.  c.  2.  93,  94.     Stuart's  View  of  Society  in  Europe,  b.  1. 
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A  State  of  anarchy,  according  to  Mr.  Hallam,  was  the 
cause,  rather  than  the  effect,  of  the  general  establishment 
of  feudal  tenures.  The  original  policy  of  the  system  was 
generous  and  reasonable,  for  it  had  in  view  public  defence 
and  private  protection.  Very  able  and  eloquent  champions 
of  the  cause  of  civil  liberty,  have  admitted,  that  the  feudal 
system  was  introduced  and  cherished  by  the  spirit  of 
freedom  ;  and  that  it  had  a  tendency,  before  the  original 
design  of  it  was  perverted  and  abused,  to  promote  good 
faith,  to  purify  public  morals,  and  to  refine  and  elevate 
social  sympathies.* 

But  this  same  loyal  association,  which  was  so  auspicious 
in  its  beginnings  as  in  a  great  degree  to  destroy  the  value 
of  allodial  property,  degenerated  in  process  of  time, 
*501  and  became  *the  parent  of  violence  and  anarchy, 
promoted  private  wars,  and  led  to  a  system  of  the 
most  grievous  oppression.  Except  in  England,  it  anni- 
hilated the  popular  liberties  of  every  nation  in  which  it 
prevailed,  and  it  has  been  the  great  effort  of  modern  times 
to  check  or  subdue  its  claims,  and  recover  the  free  enjoy- 
ment and  independence  of  allodial  estates.'' 


c.  2.  sec.  3.  Spence's  Inquiry,  346.  This  last  writer  shows,  from  the  capitu- 
laries of  Charlemagne,  that  in  his  time  there  was  scarcely  a  person  in  his  widely 
"extended  empire,  who  was  not  the  vassal  either  of  the  monarch,  or  of  some 
bishop,  or  count,  or  other  powerful  individual. 

a  Dr.  Stuarfs  View,  b.  2.  c.  1.  sec.  1.  Hallam,  supra,  vol.  i.  99.  178,  179. 
Sir  Henry  Spelman,  in  his  Treatise  of  Feuds  and  Tenures,  c.  2,  ^^ewed  the 
feudal  law  in  the  same  light.  "  It  was,"  he  observes,  "  can'ied  by  the  Lombards, 
Saliques,  Franks,  Saxons,  and  Goths,  into  every  kingdom,  and  conceived  to  be 
the  most  absolute  law  for  supporting  the  royal  estate,  preserving  union,  confirm- 
ing peace,  and  suppressing  robbery,  incendiaries,  and  rebellions." 

•>  The  feudal  system  still  exists  in  full  force  and  destructive  energy  in  Hungary, 
where  the  entire  surface  of  the  soil  is  possessed  by  the  nobles.  They  are,  them- 
selves, exempt  from  taxation,  and  the  peasants  have  no  political  rights,  and  are 
held  under  rigorous  feudal  subjection.  There  is  likewise  a  partial  continuance 
of  the  feudal  institutions  in  Bohemia,  Moravia,  and  Silesia,  and  strongly  and 
oppressively  in  Galicia.      Turnbull's  Austria,  vol.  ii.  ch.  15. 
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(2.)   Of  the  history  of  feudal  tcriures  in  England. 

England  was  distinguished  above  every  part  of  Europe 
for  the  universal  establishment  of  the  feudal  tenures. 
There  is  no  presumption  or  admission  in  the  English  law, 
of  the  existence  of  allodial  lands.  They  are  all  held 
'by  some  feudal  tenure.  There  were  traces  of  feudal 
grants,  and  of  the  relation  of  lord  and  vassal,  in  the  time 
of  the  Anglo-Saxons,  but  the  formal  and  regular  establish- 
ment of  feudal  tenures  in  their  genuine  character,  and 
with  all  their  fruits  and  services,  was  in  the  reign  of 
William  the  Conqueror.'* 


"  The  ordinances  of  William  the  Norman,  establishing  the  feudal  tenure  of 
lands,  to  be  held  jure  kereditario  in  perpetuum,  are  quoted  as  authentic  by  the 
most  learned  of  the  English  lawyers;  (  Wright  on  Tenures,  65 — 76.  Blacks. 
Com.  vol.  ii.  50;)  and  they  are  collected  in  LarabarcC s  Archaionomia,  170. 
L.  L.  Conq.  Wm.  I,  c.  52.  55.  Those  laws  purport  to  have  been  enacted,  per 
commune  concilium  totius  regni.  Sir  Francis  Palgrave,  in  his  Rise  and 
Progress  of  the  English  Commomvealth,  vol.  ii.  88,  gives  the  original  text, 
hitherto  unpublished,  of  the  statute  or  capitular  of  the  laws  and  customs  granted 
by  William  the  Conqueror  to  the  English,  and  professing  to  be  the  same  as  the 
laws  of  Edward  the  Confessor.  It  is  a  curious  and  interesting  monument  of  the 
■written  Anglo-Saxon  law  first  diifused  into  the  common  law.  It  is  devoted 
principally  to  criminal  jurisprudence,  and  relates  specially  to  pecuniary  fines 
and  the  efficacy  of  frankpledges.  Vassals  were  bound  to  the  soil,  and  could  not 
depart,  nor,  on  the  other  hand,  could  they  be  expelled  by  their  lords.  No  Chris- 
tian could  be  sold  to  a  foreign  country,  nor  especially  to  infidels.  No  sales  of  any 
chattel,  to  the  value  of  four  denarii,  without  four  witnesses  of  the  burgh  or  country 
village.  He  granted  peace  and  immunity  to  the  holy  church.  Death  was  to  be 
inflicted  for  many  crimes,  but  not  for  slight  ones ;  non  enim  debet  pro  reparva 
deleri  factnra,  quumad  imaginem  suam  Deus  condidit  et  sanguinis  suipretio 
redemit ;  the  force  of  Christianity  as  well  as  of  penal  law  was  thus  applied  to 
the  preservation  of  peace,  and  the  security  of  persons  and  property. 

It  has  been  a  subject  of  great  dispute,  and  one  which  has  occasioned  the  most 
laborious  investigations,  whether  feudal  tenures  were  in  use  among  the  Saxons. 
This  is  to  us  a  question  of  no  moment,  and  it  is  no  where  any  thing  more  than  a 
point  of  speculative  and  historical  curiosity ;  but  even  in  that  view  it  may  com- 
mand the  attention  of  the  legal  antiquarian.  Though,  in  a  general  sense,  military 
services  and  feuds  might  have  been  known  to  the  Anglo-Saxons,  yet  the  weight 
of  authority,  even  in  opposition  to  such  names  as  Coke  and  Selden,  would  rather 
seem  to  be  in  favour  of  the  conclusion,  that  hereditary  fiefs,  with  their  servitudes, 
such  as  aid,  wardship,  marriage,  and  perhaps  relief,  (for  Sir  Henry  Spelman  and 
Mr.  Hallam  differ  on  that  point,)  were  introduced  by  the  Conqueror.  Spelman 
wrote  his  great  work  on  Feuds  and  Tenures  by  Knight  Service,  to  refute  the 
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The  tenures  which  were  authoritatively  established  in 
England,  in  the  time  of  the  Conqueror,  were  principally 


argument  of  the  Irish  Judges,  and  to  support  the  position  in  his  Glossary,  that 
feuds  were  introduced  at  the  Norman  conquest,  and  he  insists  that  feuds  were 
not  hereditary  in  England  under  the  Saxon  dynasty.  He  declares,  that  there  is 
not  a  single  chai'ter  in  the  Saxon  tongue,  before  the  conquest,  in  which  any  feudal 
word  is  apparently  expressed.  His  discussion  of  the  general  question  is  dis- 
tinguished for  its  acuteness  and  research,  and  he  has  been  followed  in  his  opi- 
nion, either  wholly  or  in  a  gi-eat  degree,  by  Sir  Matthew  Hale,  Sir  Martin  Wright, 
Sir  William  Blackstone,  and  Mr.  Butler.  To  these  great  authorities  may  be 
added  the  equal  name  of  Mr.  Burke,  who,  in  his  admirable  Abridgment  of 
English  History,  b.  2.  c.  7,  maintains  the  position,  that  the  Anglo-Saxons,  those 
ruthless  conquerors,  who  swept  before  them  the  laws,  language,  and  religion  of 
the  ancient  Britons,  and  lived  in  savage  ignorance  amid  the  ruins  of  Roman  arts 
and  magnificence,  knew  nothing  of  hereditary  fiefs,  or  any  thing  analogous  to 
feudal  tenures.  Craig,  in  his  learned  and  elaborate  work  on  the  feudal  law,  is 
equally  of  opinion  with  Spelman,  (and  he  preceded  Spelman  in  this  inquiry,)  that 
the  feudal  law  was  first  introduced  into  England  by  WiUiam  the  Conqueror. 
Jus  Feudale,  lib.  1.  Dieg.  7. 

Mr.  Turner,  on  the  other  hand,  in  his  History  of  the  Anglo-Saxons,  throws 
the  weight  of  his  authority,  and  great  Saxon  learning,  into  the  opposite  scale. 
He  says,  there  can  be  no  doubt,  that  the  most  essential  part  of  what  has  been 
called  the  feudal  system,  actually  prevailed  among  the  Anglo-Saxons.  He 
admits,  that  though  all  their  lands  were  charged  with  the  trinoda  necessitas, 
yet  that  the  military  service  (the  most  material  of  those  three  servitudes)  might 
be  commuted  by  a  pecuniary  mulct,  and  lands  were  hereditary  without  primo- 
geniture. These  admissions  destroy  the  force  of  his  conclusion.  Turner's 
History,  vol  ii.  541,  542,  or  appendix,  No.  4.  b.  6.  c.  3.  In  the  recent  History 
of  Boroughs  and  Municipal  Corporations  in  England,  by  H.  A.  Merewether 
and  A.  J.  Stephens,  (vol.  i.  69,)  they  are  also  of  opinion,  that  the  material  parts 
of  the  feudal  tenure  did  exist  before  the  conquest,  and  that  the  Normans  brought 
over  only  some  of  the  more  severe  provisions,  and  heavier  services  of  the  feudal 
tenure.  Mr.  Reeve  and  Mr.  Hallam  perceive,  in  the  dependence  in  which  free, 
and  even  noble  tenants,  held  their  estates  of  other  subjects  under  the  Anglo- 
Saxon  constitution,  much  of  the  intrinsic  character  of  the  feudal  relation,  though 
in  a  less  mature  and  systematic  shape  than  it  assumed  after  the  Norman  conquest. 
Reeve's  History  of  the  English  Law,  vol.  i.  9.  Hallam  on  the  Middle  Ages, 
vol.  ii.  c.  8.  part  1.  It  would  be  presumption  in  me,  even  if  the  occasion  called 
for  It,  to  attempt  much  discussion  of  such  a  question,  inasmuch  as  I  have  no 
means  of  access  to  original  documents.  There  is  one,  and  only  one  Saxon  mo- 
nument which  I  have  examined,  and  I  would  suggest,  though  with  very  great 
diffidence,  that  the  Anglo-Saxon  laws,  as  collected  and  translated  from  Saxon 
into  Latin,  by  WiUia:n  Lombard,  in  his  Archaionomia,  (Whelock's  edit. 
Cambridge,  1644,)  seem  to  show  sufficiently,  by  their  silence  on  the  topic  of 
feuds,  and  by  the  general  tenor  of  their  provisions,  that  the  feudal  system  was 
not  then  in  any  kind  of  force  or  activity.  These  laws  are  the  crude  productions 
of  a  semi-barbarous  race.     Their  chief  objects  were,  (1.)  The  presei-s'ation  of 


Lee.  LIII.]  OF  REAL  PROPERTY.  #503 

of  *two  kinds,  according  to  the  services  annexed.     They 
were  either  tenures  by  knight  service,  in  which  the  services, 


the  peace.  (2.)  The  settling  the  rate  of  pecuniary  mulcts  or  compositions  for 
all  sorts  of  crimes,  and  when  coi-poral  punishment  was  resorted  to,  the  prescrip- 
tion was  cruel.  (3.)  The  settling  the  ceremonies  of  religious  observances,  and 
the  oaths  of  purgation  and  proof  in  judicial  trials.  (4.)  The  regulation  of  the 
fraternities  of  frankpledges.  Those  laws  are  evidence,  however,  of  the  existence 
and  great  extent  of  the  evils  of  predial  and  domestic  servitude;  and  they  show, 
also,  even  amidst  their  gross  superstitions,  numerous  indications  of  the  civilizing 
genius  of  Chi-istianity,  and  the  effect  of  religious  discipline  and  restraint,  in 
taming  savage  manners,  and  inculcating  upon  the  minds  of  a  rude  and  illiterate 
people  the  obligations  of  peace,  good  order,  and  justice.  As  the  Anglo-Saxon 
laws  contained  very  few  regulations  concerning  private  civil  rights,  it  has  been 
supposed  that  those  rights  were  under  the  government  of  Roman  laws  remaining 
with  the  original  natives.  An  impenetrable  obscurity  appears  to  hang  over  the 
subject  of  the  Anglo-Saxon  institutions,  and  the  toilsome,  deep,  acute,  and  spirited 
researches  of  Sharon  Turner  and  Sir  Francis  Palgrave,  in  Anglo-Saxon  history, 
involve  the  reader  in  a  labyrinth  of  investigation,  from  which  he  derives  little 
benefit,  and  finds  it  difficult  to  preserve  his  courage  in  the  investigation.  Sir 
Francis  Palgrave  says,  that  the  laws  of  Alfred  are  entirely  silent  with  respect  to 
those  institutions,  which,  according  to  later  historians,  are  to  be  ascribed  to  his 
sound  policy  and  wisdom.  A  considerable  portion  of  the  Anglo-Saxon  law  was 
never  recorded  in  writing,  and  we  have  not  a  single  law,  and  hardly  a  single 
document,  from  which  the  course  of  the  descent  of  land  can  be  inferred. 
Palgrave^s  Rise  mid  Progress  of  the  English  Commonwealth,  vol.  i.  p.  47. 
59.  The  feudal  system  was  created  by  the  union  of  Roman  laws  and  barbarian 
usages,  and  as  to  the  perplexed  question  relative  to  the  existence  or  non-existence 
of  an  Anglo-Saxon  feudal  system,  Sir  Francis  concludes  that  the  main  difference 
between  Anglo-Saxon  feudality  and  the  Norman  feudal  system,  consisted  in  the 
establishment  in  the  latter  era  of  a  more  certain  canon  of  descent  and  inheritance. 
The  claim  of  the  heir  became  an  absolute  right,  and  the  lord  lost  any  discretion- 
ary power  of  denying  the  renewal  of  the  grant.  Feudal  principles  were  applied 
under  the  Saxon  king  Egbert,  to  insure  the  supremacy  of  the  crown.  The  be- 
neficiary system  had  been  long  before  interwoven  with  the  municipal  law.  It 
was  now  enforced  upon  the  dependants  of  the  crown,  and  introduced  from  Ger- 
many, where  feudality  had  become  a  mighty  engine  of  power  in  the  Carlovingian 
empire.     Ibid.  vol.  i.  ch.  19.  p.  576 — .587. 

It  is  worthy  of  obsers'ation,  and  goes  in  confirmation  of  the  conclusion,  that  the 
English  law  offends  was  essentially  of  Norman,  and  not  of  Anglo-Saxon  origin; 
that  allodial  lands  were  changed  into  feudal,  throughout  the  kingdom  of  Scot- 
land, and  the  feudal  structure  completed  there,  about  the  same  time  with  the 
like  revolution  in  landed  property  in  England.  This  event  took  place  imder 
Malcolm  III,  who  began  his  reign,  A.  D.  1057.  Dalrymple^s  Essay  on  the 
History  of  Feudal  Property,  20,^1.  Though  Craig  admits  that  the  feudal 
law  was  unknown  in  Scotland  before  the  year  1000,  yet  he  is  of  opinion  that  it 
was  introduced  into  Scotland  before  it  was  used  in  England  ;  and  he  insists  that 
it  existed  in  Scotland,  with  the  incidents  of  wardship,  mamage,  and  relief,  some 
time  before  the  conquest.     Jus  Feudale,  lib,  1.  Dieg.  8. 
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though  occasionally  uncertain,  were  altogether  of  a  mili- 
tary nature,  and  esteemed  highly  honourable,  according 
to  the  martial  spirit  of  the  times  ;  or  they  were  tenures  by 
socage,  in  which  the  services  were  defined  and  certain, 
and  generally  of  a  predial  or  pacific  nature.*  Tenure  by 
knight  service,  in  addition  to  the  obligation  of  fealty  and 
the  military  service  of  forty  days  in  a  year,  was  subject  to 
certain  hard  conditions.  The  tenant  was  bound  to  afford 
aid  to  his  lord  by  the  payment  of  money,  when  his  lord 
stood  in  need  of  it,  on  certain  emergent  calls,  as,  when 
he  married  his  daughter,  when  he  made  his  son  a  knight, 
or  when  he  was  taken  prisoner.  So,  when  a  tenant  died, 
his  heir  at  law  was  obliged  to  pay  a  relief  to  the  lord, 
being  in  the  nature  of  a  compensation  for  being  permitted 
to  succeed  to  the  inheritance.  If  the  heir  was  under  age, 
the  lord  was  entitled  to  the  wardship  of  the  heir,  and  he 
took  to  himself  the  profits  of  the  land  during  the  minority. 
Various  modes  were  devised  to  elude  the  hardships  of  this 
guardianship  in  chivalry,  incident  to  the  tenure  by  knight 
service.  The  lord  had  also  a  right  to  dispose  of  his  infant 
ward  in  marriage,  and  if  the  latter  refused,  he  or  she 
forfeited  as  much  as  was  arbitrarily  assessed  for  the 
value  of  the  match.  If  the  tenant  aliened  his  land,  he 
was  liable  to  pay  ^  fine  to  the  lord,  for  the  privilege  of 


Another  question  arising  in  the  ancient  history  of  the  EngHshlaw  is,  whether 
the  great  similarity  between  the  ancient  laws  of  England  and  those  of  the  Duchy 
of  Normandy,  was  produced  by  the  exportation  of  the  English  laws  into  Nor- 
mandy, or  the  importation  of  the  Norman  laws  into  England.  Sir  Matthew 
Hale,  in  his  History  of  the  Common  Law,  c.  6,  will  not  allow,  as  Lord  Coke 
had  refused  to  allow  before  him,  that  the  English  took  their  laws  from  the 
Norman  race,  and  he  insists  that  the  laws  of  Normandy  were,  in  the  greater  part 
thereof,  borrowed  from  the  English.  He  appeals  to  the  Grand  Coustumier 
de  Normandie,  and  which,  he  says,  was  compiled  after  the  time  of  King  John. 
This  venerable  code  of  Norman  laws  and  usages  is  interesting  to  those  persons 
who  arc  fond  of  the  study  of  legal  antiquities.  I  am  indebted  to  the  kindness  of 
an  English  lawyer  for  the  possession  of  a  copy  of  the  work,  in  Norman  French, 
with  a  Latin  commentary,  neatly  printed  at  Rouen,  A.  D.  1539. 

a   Wright  on  Tenures,  139—142. 
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selling.  Lastly,  if  the  tenant  died,  without  leaving  an 
heir  competent  to  perform  the  feudal  services,  or  was 
convicted  of  treason  or  felony,  the  land  escheated  or 
reverted  to  the  feudal  lord."" 

The  greatest  part  of  the  lands  in  England  were  held 
by  the  tenure  by  knight  service ;   and  several  of  these 
fruits  and  consequences  of  the  feudal  tenure,  belonged 
also  to  tenure  in  socage.     The  oppression  of  the  feudal 
conditions  of  relkf,  wardship,  and  inarriage,  was  enor- 
mously severe  for  many  ages  after  the  Norman  conquest, 
and  even  down  to  the  reign  of  the  Stuarts.     Upon  the 
death  of  the  tenant  in  cajnie,  his  land  was  seized  by  the 
crown,   and  an  inquisitio  post  mortem  taken  before  the 
escheator,  stating  the  description  and  value  of  the  estate, 
and  the  name  and   age  of  the   heir.     The  adult  heir 
appeared  in  court  and  did  homage  to  the  king,  and  paid 
his  relief  and  recovered  the  estate.     If  the  heir  was  a 
minor,  the  land  remained  in  wardship  until  he  was  of  age, 
and  sued  out  his  writ  de  (etate  prohanda,  and  under  that 
process  he  procured  his  release  from  wardship.     The  sale 
of  the  marriage  of  the  heir,  whether  male  or  female,  was  a 
valuable  perquisite  to  the  king  or  his  grantee.     The  ward 
was  in  contempt  if  he  or  she  refused  the  preferred  match. 
In  the  reign  of  Henry  II,  the  crown  wards  were 
inventoried  *like  the  slaves  of  a  plantation,  and     *506 
according  to  the  assizes  of  Jerusalem,  the  matron 


a  hiltletorCs  Tenures,  b.  2.  Wright  on  Tenures,  passim.  2  Blacks.  Com. 
c.  5.  Mr.  Hallam,  vol.  i.  101 — 106,  vol.  ii.  23,  says,  that  reliefs,  fines  upon 
alienation,  escheats,  and  aids,  were  feudal  incidents  belonging  to  feuds,  as 
established  on  the  continent  of  Europe ;  and  that  wardship  and  marriage  were 
no  parts  of  the  grant  or  feudal  system,  but  were  introduced  into  England,  and, 
perhaps,  invented  by  the  rapacious  feudal  aristocracy,  under  the  Norman  dynasty. 
He,  however,  gives  instances  of  their  prevalence  afterwards  all  over  Europe. 

The  Master  of  the  Rolls,  in  the  great  case  of  Surges  v.  Wheate,  1  Eden's  Rep. 
177,  says,  that  the  right  of  escheat  was  not  founded  on  want  of  an  heir,  but  of  a 
tenant  to  perform  the  senices ;  and  that  the  words  had  been  used  promiscuously, 
because,  before  the  power  of  alienation,  want  of  tenant  and  heir  was  the  same 
thing,  for,  at  the  death  of  the  ancestor,  none  but  the  heir  could  be  tenant. 

Vol.  III.  75 
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of  sixty  years  might  refuse  a  husband  without  incurring 
the  penalties  of  a  contempt.^  The  abuses  of  the  feudal 
connexion  took  place  equally  in  other  parts  of  Europe,  but 
the  spirit  of  rapacity  met  with  a  more  steady  and  deter- 
mined resistance,  by  the  Enghsh  of  the  Saxon  blood, 
than  by  any  other  people.  This  resistance  produced  the 
memorable  national  compact  of  Magna  CItarta,  which 
corrected  the  feudal  policy,  and  checked  many  grievances 
of  the  feudal  tenures  ;  and  the  intelligence  and  intrepidity 
of  the  House  of  Commons,  subsequent  to  the  era  of  the 
great  charter,  enabled  the  nation  to  struggle  with  better 
success  than  any  other  people  against  the  enormous 
oppression  of  the  system. 

A  feoffment  in  fee  did  -not  originally  pass  an  estate  in 
the  sense  we  now  use  it.  It  was  only  an  estate  to  be 
enjoyed  as  a  benefice,  without  the  power  of  alienation,  in 
prejudice  of  the  heir  or  the  lord ;  and  the  heir  took  it  as 
a  usufructuary  interest,  and  in  default  of  heirs  the  tenure 
became  extinct,  and  the  land  reverted  to  the  lord.  The 
heir  took  by  purchase,  and  independent  of  the  ancestor, 
who  could  not  alien,  nor  could  the  lord  alien  the  seignory 
without  the  consent  of  the  tenant.  This  restraint  on 
alienation  was  a  violent  and  unnatural  state  of  things,  and 
contrary  to  the  nature  and  value  of  property,  and  the 
inherent  and  universal  love  of  independence.  It  arose 
partly  from  favour  to  the  heir,  and  partly  from  favour  to 
the  lord,  and  the  genius  of  the  feudal  system  was  originally 
so  strong  in  favour  of  restraint  upon  alienation,  that  by  a 
general  ordinance  mentioned  in  the  BooTi:  of  Fiefs,^  the 
hand  of  him  who  knowingly  wrote  a  deed  of  alienation, 
was  directed  to  be  struck  off. 

The  first  step  taken  to  mitigate  the  sevei:e  restriction 


"  SttlHvan's  Lectures,  lee.  13.    Harg.  n.  65.  to  lib.  2.  Co.  Litt.     Q.  Review, 
No.  77.  p.  59. 
b  Lib.  2.  tit.  5.5. 


Lee.  LIIL]  OF  REAL  PROPERTY.  *507 

upon  *alienation  of  the  feudal  estate,  was  the  power  of 
ahenation  by  the  tenant  with  leave  of  the  lord,  and  this 
tended  to  leave  the  heir  dependent  upon  the  ancestor. 
The  right  of  alienation  was  first  applied  to  the  lands 
acquired  by  the  tenant  by  purchase ;  and  Glanville  says,* 
that,  in  his  time,  it  was,  generally  speaking,  lawful  for  a 
person  to  alien  a  reasonable  part  of  his  land  by  inherit- 
ance, or  purchase,  and  if  he  had  no  heirs  of  his  body,  he 
might  alien  the  whole  of  his  purchased  lands.  If,  how- 
ever, he  had  a  son  and  heir,  he  could  not  disinherit  him, 
and  alien  the  whole,  even  of  his  purchased  lands.  The 
restraint  was  almost  absolute  when  the  tenant  was  in  by 
descent,  and  quite  relaxed  when  he  was  in  by  purchase  ; 
and  there  was  no  distinction  on  this  subject,  whether  the 
fief  was  held  by  a  military  or  socage  tenure.  The  free 
alienation  of  land  commenced  with  burgage^tenures,  and 
was  dictated  by  the  genius  of  commerce.*'  The  next 
variation  in  favour  of  the  tenant  was  the  right  to  alien 
without  the  lord's  license,  when  the  grant  was  to  him  and 
his  heirs  and  assigns,  and  the  general  right  of  alienation 
seems  to  have  been  greatly  increased,  and  extensively 
established,  in  the  age  of  Bracton.'^  The  tenant  gained 
successively  the  power  of  alienation,  if  the  grant  was 
only  to  him  and  his  heirs ;  and  the  power  to  charge,  or 
encumber  the  land.  The  lord's  right  was  still  further 
affected  by  acts  of  parliament,  and  judicial  determina- 
tions, for  the  fee  was  made  subject  by  elegit  to  the  tenant's 
debts,  and  also  by  process  under  the  statutes  merchant  and 
staple."^  It  was  further,  and  as  early  as  the  reign  of  Edw. 
Ill,  made  subject  to  the  dower  of  the  wife.^  /'  Subinfeu- 
dation was  also  an  indirect  mode  of  transferring  the  fief, 


»  B.7.  c.  1. 

^  Dalrymple's  Essay  on  Feudal  Property,  c.  3.  sec.  1. 

•^  Bracton,  b.  2.  c.  5.  sec.  4.  7  ;  c.  6.  fo.  18.  b;  c.  27.  sec.  1. 

d  West.  2, 13  Ed.  I,  c.  18 ;  also,  13  Ed.  1.     De  Mercatoribus,  and  27  Ed.  Ill, 

=  Bro.  tit.  Dower,  pi.  64.  • 
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and  resorted  to  as  an  artifice  to  elude  the  feudal  restraint 
upon  alienation ;  and  by  the  time  the  statute  of  Qicia 
Emptores,  18  Edw.  I,  was  enacted,  prohibiting  subinfeu- 
dations to  all  but  the  king's  vassals,  this  feudal  restraint 
had  essentially  vanished,  and  the  policy  of  that  statute 
was  to  recall  the  stability  and  perpetuity  of  landed 
estates.* 

Successive  improvements  in  the  character  of  the  estate, 
and  the  condition  of  the  tenant,  greatly  relieved  the  nation 
from  some  of  the  prominent  evils  of  the  feudal  investiture. 
But  the  odious  badges  of  the  tenure  still  existed ;  and  Lord 
Bacon,  in  his  speech  at  a  conference  before  the  Lords,  on 
behalf  of  the  Commons,  in  the  reign  of  James  I,  strongly 
recommended,  by  way  of  composition  with  the  crown,  the 
abolition  of  wards  and  tenures,  as  having  become  trouble- 
some and  useless.^  At  length,  upon  the  resto- 
*509  ration  of  Charles  II,  *tenure  by  knight  service, 
with  all  its  grievous  incidents,  was  by  statute 


*  Sir  Thomas  Clarke,  the  Master  of  the  Rolls,  in  Burgess  v.  Wheate,  1  Eden's 
Rep.  191,  has  given  a  short,  but  clear  view  of  the  progress  of  the  feudal  estate 
in  its  recovery  from  the  feudal  restraint  of  non-alienation.  See,  also,  Mr.  Butler's 
note  77,  lib.  3.  Co.  Litt.  V.  No.  6,  7,  8,  9,  10,  11 ;  and  see,  especially,  the  able 
and  learned  history  of  the  alienation  of  land,  m  Dalryniple'' s  Essay  on  Feudal 
Property,  c.  3. 

''  Lord  Bacon's  Works,  vol.  iii.  359.  It  appears,  by  the  directions  given  by 
order  of  James  I,  to  the  Master  of  the  Wards,  that  the  king,  while  he  sought  to 
restrain  the  abuses,  set  a  high  value  on  his  prerogative  rights  of  wardship  and 
marriage.  There  was  a  yearly  inquisition  directed  to  be  taken  by  persons  of 
credit,  for  each  county,  of  the  persons  and  lands  in  wardship,  to  be  certified  and 
leturned  into  the  exchequer ;  and  though  Lord  Bacon  declared  that  the  policy, 
spirit,  and  utility  of  the  military  tenures  were  entirely  gone,  yet  it  appears  that 
the  people  were  grievously  oppressed  by  "  feudaries,  and  other  inferior  ministers 
of  like  nature,  by  colour  of  the  king's  tenures  ;"  and  the  royal  instructions  were, 
that  "  the  vexations  of  escheators  and  feudaries  be  repressed,  which,  upon  no 
substantial  ground  of  record,  vex  the  country  with  inquisitions  and  other  extor- 
tions ;  and  that  the  Master  of  Wards  take  special  care  to  receive  private 
information  from  gentlemen  of  quality  and  conscience  in  every  shire,  touching 
these  abuses."  So  late  as  the  reign  of  Charles  I,  the  Earl  of  Warwick,  as 
grantee  of  the  wardship  of  an  heiress,  extorted  10,000Z.  sterling  for  his  consent 
to  a  marriage  on  eveiy  account  desirable.  Lord  Bacon's  Works,  vol.  iii.  364 — 
368.    Sullivan's  Lectures  on  Feudal  Law,  lee.  13. 
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abolished,  and  the  tenure  of  land  was,  for  the  most  part, 
turned  into  free  and  common  socage,  and  every  thing 
oppressive  in  that  tenure  was  also  abolished.  The  statute 
of  12  Charles  II,  essentially  put  an  end  to  the  feudal 
system  in  England,  although  some  fictions,  (and  they  are 
scarcely  any  thing  more,)  founded  on  the  ancient  feudal 
relation  and  dependence,  are  still  retained  in  the  socage 
tenures. 

(3.)   Of  the  doctrine  of  tenure  in  these  United  States. 

Socage  tenure  denotes  lands  held  by  a  fixed  and  deter- 
minate service,  which  is  not  military,  nor  in  the  power  of 
the  lord  to  vary  at  his  pleasure.  It  was  the  certainty, 
and  pacific  nature  of  the  service,  duty,  or  render,  which 
made  this  species  of  tenure  such  a  safeguard  against  the 
wanton  exactions  of  the  feudal  lords,  and  rendered  it  of 
such  inestimable  value  in  the  view  of  the  ancient  English. 
It  was  deemed  by  them  a  point  of  the  utmost  importance, 
to  change  their  tenures  by  knight  service  into  tenure  by 
socage.  Socage  tenures  are,  however,  of  feudal  extraction, 
and  retain  some  of  the  leading  properties  of  feuds,  as  has 
been  shown  by  Sir  Martin  Wright,  in  his  learned  treatise 
on  tenures  f  and  which  work  has  been  freely  followed  by 
Sir  William  Blackstone,  in  his  perspicuous  and  elegant, 
and  we  may  truly  add,  masterly  disquisitions  on  the  feudal 
law.  Most  of  the  feudal  incidents  and  consequences  of 
socage  tenure,  were  expressly  abolished  in  New- York,  by 
the  act  of  17 S7  ;  and  they  were  wholly  and  entirely  anni- 
hilated by  the  New -York  Revised  Statntes,  as  has  been 
already  mentioned.**  They  were  also  abolished  by  statute, 
in  Connecticut,  in  1793  f  and  they  have  never  existed, 

a  p.  141—144. 

b  Supra,  p.  378. 

'^  The  Statutes  of  Connecticut,  1S33,  p.  339,  declared,  that  "  every  proprie- 
tor in  fcQ-simple  of  lands,"  had  an  absolute  and  direct  dominion  and  property 
in  the  same.     They  were  declared  to  be  ''vested  with  an  allodial  title." 
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or  they  *have  ceased  to  exist,  in  all  essential  respects,  in 
every  other  state.  The  only  feudal  fictions  and  services 
which  can  be  presumed  to  be  retained  in  any  part  of 
the  United  States,  consist  of  the  feudal  principle,  that 
the  lands  are  held  of  some  superior  or  lord,  to  whom  the 
obhgation  of  fealty,  and  to  pay  a  determinate  rent,  are 
due.  The  act  of  New-York,  in  17S7,  provided,  that  the 
socage  lands  were  not  to  be  deemed  discharged  of  "any 
rents  certain,  or  other  services  incident,  or  belonging  to 
tenure  in  common  socage,  due  to  the  people  of  this  state, 
or  any  mean  lord,  or  other  person,  or  the  fealty  or  dis- 
tresses incident  thereunto."  The  Revised  Statutes^  also 
provide,  that  "  the  abolition  of  tenures  shall  not  take 
away  or  discharge  any  rents  or  services  certain,  which 
at  an}^  time  heretofore  have  been,  or  hereafter  may  be, 
created  or  reserved."  The  lord  paramount  of  all  socage 
land  was  none  other  than  the  people  of  the  state,  and 
to  them,  and  them  only,  the  duty  of  fealty  was  to  be 
rendered  ;  and  the  quit-rents  which  were  due  to  the  king 
on  all  colonial  grants,  and  to  which  the  people  succeeded 
at  the  revolution,  have  been  gradually  diminished  by 
commutation,  under  various  acts  of  the  legislature,  and 
are  now  nearly,  if  not  entirely  extinguished. 

In  our  endeavours  to  discover  the  marks  or  incidents 
which  with  us  discriminated  socage  tenure  from  allodial 
property,  we  are  confined  to  the  doctrine  of  fealty,  and  of 
holding  of  a  superior  lord.  Fealty  was  regarded  by  the 
ancient  law  as  the  very  essence  and  foundation  of  the 
feudal  association.  It  could  not  on  any  account  be  dis- 
pensed with,  remitted,  or  discharged,  because  it  was  the 
vinadum  commmie,  the  bond  or  cement  of  the  whole  feudal 
policy.''  Fealty  was  the  same  as yi^eZitos.  It  was  an  oath 
of  fidelity  to  the  lord,  and  to  use  the  words  of  Little- 


a  N.  Y.  Revised  Statutes,  vol.  i.  718.  sec.  4. 
b   Wright  on  Tenures,  35.  55.  133.  140.  145. 
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ton,''  when  a  freeholder  doth  *fealty  to  his  lord,  he  shall 
lay  his  right  hand  upon  a  book,  and  shall  say,  "Know 
ye  this,  my  lord,  that  I  shall  be  faithful  and  true  unto 
you,  and  faith  to  you  shall  bear,  for  the  lands  which  I 
claim  to  hold  of  you,  and  that  I  shall  lawfully  do  to  you 
the  customs  and  services  which  I  ought  to  do  at  the 
terms  assigned  :  so  help  me  God  and  his  saints."  This 
oath  of  fealty  everywhere  followed  the  progress  of  the 
feudal  system,  and  created  all  those  interesting  ties  and 
obligations  between  the  lord  and  his  vassal,  which,  in 
the  simplicity  of  the  feudal  ages,  they  considered  to 
be  their  truest  interest  and  greatest  glory.  It  was  also 
the  parent  of  the  oath  of  allegiance,  which  is  exacted 
by  sovereigns  in  modern  times.  The  continental  jurists 
frequently  considered  homage  and  fealty  as  synonymous; 
but  this  was  not  so  in  the  English  law,  and  the  incident 
of  homage  was  expressl}'"  abolished  in  New- York  by  the 
act  of  17875  while  the  incident  of  fealty  was  expressly 
retained. _^^omage,  according  to  Littleton,  was  the  most 
honourable  and  the  most  humble  service  of  reverence 
that  a  franktenant  could  make  to  his  lord ;  but  it  is 
quite  too  abject  and  servile  a  ceremony  of  submission, 
allegiance,  and  reverence,  to  be  admissible  at  this  day. 

Lands  held  by  socage  tenure  (and  all  lands  granted 
or  patented  before  the  revolution  are  so  held)"^  would 


a  Sec.  91.  -  , 

^  The  tenure  prescribed  in  all  the  early  colonial  charters  or  patents,  was  free 
and  common  socage,  being  "  according  to  the  free  tenure  of  lands  of  East- 
Greenwich,  in  the  county  of  Kent,  in  England  ;  and  not  in  capiie  or  by  knight's 
service."  See,  the  great  patent  of  New-England,  gi-anted  by  King  James  in 
1620;  the  charter  of  Massachusetts  in  1629;  the  prior  charter  of  Virginia  in 
1606;  the  charter  of  the  Province  of  Maine  in  1639;  the  Rhode  Island  charter 
in  1663  ;  the  Connecticut  charter  in  1662;  the  Maryland  charter  in  1632;  the 
act  of  the  General  Assembly  of  the  colony  of  New-York,  of  13th  INIay,  1691 ; 
(^Bradford's  edit,  of  Colony  Laws,  printed  1719  ;)  the  charter  of  Pennsylvania 
in  1681 ;  the  patent  of  1662,  of  Carolina  ;  the  charier  of  Georgiain  1732.  These 
charters,  or  the  substance  of  them,  are  to  be  seen  in  most  of  our  early  colonial 
documentary  collections,  annalists,  and  historians ;  and  the  substance  of  them 
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seem,  in  theory,  to  have  been  chargeable  with  this  oath 
of  fealty ;  and  every  tenant,  whether  in  fee,  for  life,  or 
for  years,  was,  by  the  English  law,  obliged  to  render  it 
when  required,  as  being  an  indispensable  service,  due  to 
the  lord  of  whom  he  held.  Fealty  was  at  common  law 
deemed  inseparable  from  tenure  of  every  kind,  except 
the  tenure  in  frankalmoigne ;  but  a  tenant  at  will  was 
not  bound  to  it,  as  his  estate  was  too  precarious  ;  and 
though  Littleton  says,  that  a  tenant  for  years  was  bound 
to  render  fealty  to  the  lessor,  Mr.  Hargrave  has  referred 

to  some  cases  which  raise  a  doubt  upon  that  point.* 
*512     He  also  observes,  that  no  statute  has  *ever  varied 

the  law  of  fealty,  and  that  the  title  to  fealty  still 
remains,  though  it  is  no  longer  the  practice  to  exact  its 
performance.  However,  if  required,  it  must  be  repeated 
on  every  change  of  the  lord,  and  the  remedy  for  com- 
pelling the  performance  of  fealty  is  by  distress.''  Sir 
Matthew  Hale'=  says,  the  oath  of  fealty  may  be  due  to  an 
inferior  lord,  and  then  the  oath  must  have  the  saving 
salva  fide  ct  Ugentia  domini  regis.  It  may  be  exacted  in 
England  by  landlords,  and  lords  of  manors,  from  tenants 
other  than  tenants  at  will,  or  from  year  to  year.  The 
New-York  statute  of  1787  saved  the  services  incident  to 
tenure  in  common  socage,  and  which  it  presumed  might 
be  due,  not  only  to  the  people  of  the  state,  but  to  any 
mean  lord,  or  other  private  person,  and  it  saved  the  fealty 


is  accurately  condensed  and  stated  in  Storyh  Commentaries  on  the  Constitu- 
tion of  the  United  States,  vol.  i. 

a  Littleton,  sec.  117.  130,  131,  132.  139.  Co.  Litt.  63.  a.  67.  b.  Harg.  n. 
13.  to  lib.  2.  Co.  Litt. 

*>  Harg.  n.  20.  to  lib.  2.  Co.  Litt.  The  distress  was  also  the  remedy  of  the 
feudal  lord  for  enforcing  his  claim  to  relief,  and  the  validity  of  his  title  was  tried 
on  the  part  of  the  heir  in  the  action  of  replevin.  Case  of  The  Provost  of 
Beverly,  40  Edw.  III.  9.  By  the  N.  Y.  Revised  Statutes,  vol.  i.  747.  sec. 
18,  distress  is  a  remedy  given  for  all  certain  services,  as  well  as  certain  rent 
reserved  out  of  lands,  and  due. 

<=  H.  P.  C.  vol.  i.  67. 
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and  distresses  incident  thereunto.  But  this  doctrine  of 
the  feudal  fealty  was  never  practically  applied,  nor 
assumed  to  apply  to  any  other  superior  than  the  chief 
lord  of  the  fee,  or,  in  other  words,  the  people  of  the  state, 
and  then  it  resolved  itself  into  the  oath  of  allegiance  which 
every  citizen,  on  a  proper  occasion,  may  be  required  to 
take.  Lord  Coke  did  not  designate  any  very  material 
difference  l^etween  the  oath  of  fealty,  and  the  general 
oath  of  allegiance,  though  he  raised  the  question  as  to 
the  difference  which  might  exist  between  them  f  but  Sir 
Matthew  Hale,''  in  a  long  and  learned  dissertation,  un- 
dertakes to  explain  the  difference  between  the  oath  of 
allegiance  and  the  oath  of  fealty.  Under  the  New-York 
statute,  1787,  fealty,  in  the  technical  sense  of  the  feudal 
law,  was  a  dormant  and  exploded  incident  of 
feudal  *tenilre  f  and  by  the  Revised  Statutes,  *513 
even  the  fiction  has  become  annihilated,  unless  it 
may  be  supposed  to  be  lurking  in  the  general  declaration, 
that  "  the  people  of  this  state,  in  their  right  of  sovereignty, 
are  deemed  to  possess  the  original  and  ultimate  property 
in  and  to  all  lands  within  the  jurisdiction  of  the  state.'"^ 


^  Co.  Lift.  68.  b. 

b  H.  P.  C.  vol,  i.  62—70. 

■=  In  Cornell  v.  Lamb,  2  Cowen's  Rej}.  652,  it  was  declared,  by  Woodworih, 
J.,  that  fealty  was  not,  in  fact,  due  on  any  tenure  in  this  state,  and  had  become 
altogether  fictitious.  The  statute  of  1787  would  seem,  according  to  the  feudal 
theory,  not  to  have  been  penned  with  philological  accuracy,  when  it  declared, 
that  the  tenure  of  all  lands  derived  from  the  people  of  this  state  should  be  allo- 
dial, and  not  feudal.  Allodial  estates  have  no  mark  of  tenure,  and  are  enjoyed 
in  absolute  right,  and  tenure  signifies  the  holding  of  a  superior  lord.  Sir  Henry 
Spelman  says,  that  the  first  place  in  which  he  met  with  tenure  in  a  feudal  sense, 
was  among  the  laws  of  the  Saliques  and  Germans,  in  the  constitution  of  the 
Emperor  Conrad,  about  the  year  915,  when  beneficia,  afterwards  ck\[ei  feuds, 
first  became  hereditary.  Spelman's  Treatise  on  Feuds,  c.  3.  Tenure  est  la 
maniere  par  quay  les  tenements  sont  tenus  des  Seigneiirs.  Ctistum.  de  Norm. 
cited  by  Sir  Martin  Wright  on  Tenures,  139.  note.  But  the  statute  did  not 
commit  any  mistake,  because  it  used  the  word,  not  in  a  feudal,  but  in  the  popular 
sense,  for  right  or  title,  in  like  manner  as  in  England,  the  king,  whose  inheritance 
cannot  possibly  import  a  tenure,  is  said  to  be  seized  in  his  demesne  as  of  fee. 

<*  iV.  Y.  Revised  Statutes,  vol.  i.  718.  sec.  1. 
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Thus,  by  one  of  those  singular  revolutions  incident  to 
human  affairs,  allodial  estates,  once  universal  in  Europe, 
and  then  almost  universally  exchanged  for  feudal  tenures, 
have  now,  after  the  lapse  of  many  centuries,  regained 
their  prijiiitive  estimation  in  the  minds  of  freemen. 
Though  the  doctrine  of  a  feudal  tenure  by  free  and  com- 
mon socage  may  be  applicable  to  the  real  property  in 
tliis  countr}'',  chartered  and  possessed  before  our  revo- 
lution, and  though  every  proprietor  should  be  considered 
as  holding  an  estate  in  fee-simple,  none  of  the  incon- 
veniences of  tenure  are  felt  or  known.     We  have  very 

generally  abolished  the  right   of  primogeniture, 
*514     *and  preference  of  males,  in  the  title  by  descent, 

as  well  as  the  feudal  services,  and  the  practice  of 
subinfeudation,  and  all  restraints  on  alienation.-^  .'Socage 
tenures  do  not  exist  any  longer,  in  some  of  the  United 
States,  while  they  still  exist,  in  theory  at  least,  in  others  ; 
but  where  they  do  exist,  they  partake  of  the  essential 
qualities  of  allodial  estates.  An  estate  in  fee-simple 
means  an  estate  of  inheritance,  and  nothing  more,  and 
in  common  acceptation  it  has  lost  entirely  its  original 
meaning  as  a  beneficiary  or  usufructuary  estate,  in  con- 
tradistinction to  that  which  is  allodial.  It  was  used  even 
by  Littleton  and  Coke,  to  denote  simply  an  inheritance  ; 
and  they  are  followed  by  Sir  Martin  Wright,  and  Sir. 
WilHam  Blackstone.^  Whether  a  person  holds  his  land 
in  pure  allodium,  or  has  an  absolute  estate  of  inheritance 
in  fee-simple,  is  perfectly  immaterial,  for  his  title  is  the 
same  to  every  essential  purpose.  The  distinction  be- 
tween the  two  estates  has  become  merely  nominal,  and 
a  very  considerable  part  of  Littleton's  celebrated  treatise 
on  tenures,  on  which  Lord  Coke  exhausted  his  immense 
stores  of  learning,  has  become  obsolete.  But  those  parts 
of  it  which  have  ceased  to  be  of  modern  application,  will, 


=»  Co.  LUl.  1.     2  Blacks.  Cum.  106. 


Lcc.  LIIL]  OF  REAL  TROrERTY.  514 

nevertheless,  continue,  like  the  other  venerable  remains 
of  the  Gothic  system,  to  be  objects  of  examination  and 
study,  not  only  to  the  professed  antiquarian,  but  to  every 
inquisitive  lawyer,  who,  according  to  the  advice  of  Lord 
Bacon,  is  desirous  "  to  visit  and  strengthen  the  roots  and 
foundation  of  the  science."* 


*  Cesttm  beau  spectacle  que  celui  des  loix  feodales :  un  cMne  antique 
s^ileve  :  ilfaut  jiercer  la  terre  pour  les  racines  trouver.  Montesquieu's  ac- 
count of  the  feudal  laws  is  the  best  and  most  soUd  part  of  his  work.  He  traces 
them  up  to  the  forests  of  Germany,  and  shows  that  they  were  suggested  by  the 
usages,  promoted  by  thepohcy,  and  matured  by  the  martial  genius  of  the  ancient 
Germans.  Those  fierce  tribes  of  barbarians,  having  long  been  inured  to  turbu- 
lent warfare,  at  length  broke  through  the  restraints  imposed  by  disciplined 
valour,  put  to  flight  the  Roman  eagles  in  all  the  northern  provinces  of  the  empire, 
and  finally  prostrated  the  most  extensive  and  best  cemented  monarchy  which 
had  ever  insulted  and  enslaved  mankind. 


END    OF    VOLUME    III. 
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